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PREFAC5E 


In 1921 the author published a short commentary on the 
Government of India Act, 1919, with the same title as the present 
work. The Government of India Act, 1935, has replaced that 
Act and the present edition has been entirely re-written. It is 
mainly intended for politicians and public men who want, m a 
handy form, short notes on the meaning and history of each section 
of the Act. 

An Introduction at the head of an important Part or Chapter 
serves as a comparative study of the old and the new law, and ex- 
plains the reasons for the change. Comparisons with the constitu- 
tions of the other members of the British Commonwealth of 
Nations and the United States of America have been made, and 
the writer acknowledges his indebtedness to Sir John Marriott and 
to Professor A. B. Keith whose books have been of very great 
help to him. Copious references to, and extracts from, the htera- 
ture on the subject have been given. A detailed index will, it is 
hoped, add to the value of the book. 

That India should speedily attain Dominion status and take 
her proper place as a member of the British Commonwealth of 
Nations has been the cherished hope of the writer, and after a 
careful study of the new Act, he is convinced that it contains 
germs of self-development of the Indian Constitution towards that? 
goal. 

He will consider his objects well achieved if this book leads 
the many public men who are trying to fit themselves for their 
country’s service to a careful study of this splendid achievement 
of draftsmanship, and to a clear understanding of its underlying 
principles. 

S. M. B. 


November, 1938 
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HISTORY OF THE ACT 


1 . The Government of India Act, 1919 ^ was passed on 2 December 
1919. It was provided in s. 45 of the Act that the amendments .set 
out in Parts I and II of the Second Schedule to the Act and further 
consequential amendments are to be made in the Government of India 
Act, 1915" (as amended by the Government of India (Amendment) Act, 
1916®) — referred to as the Principal Act. The Principal Act as 
amended by the Act of 1919 was to be cited as the Government of 
India Act. 

2. By_^84A of the Principal_Act, it was provided that within 
ten years from tEe passing of the Government of India Act, 1919, a 
statutory commission rvas to be appointed for the purpo.so of enquiring 
into the working of the system of government, the devclr.jiment of re- 
presentative institutions and certain other matters, and of rciiorting 
as to the desirability of extending the principle of respon.sible govern- 
ment, including the question of the desirability of establishing seco nd 
cha mbers in t he Prov inces. 

On 20 November 1927, the iStatiitory Commit, sion with Sir 
John Simon as “chairman was appointed to enquire into the matters 
referred to in s. 84A of the Principal Act. 

4. In 1929, an Interim Report of the Indian Statutory Commission 
was made. This was a review of the growth of education in British 
India by the Auxiliary Committee appointed by the Commission. 

5. In lS28-9;"the Report of the Indian States Committee (Butler 
Committee Re port! w a s m ade. 

6. On 12 May , i-939, the Indian Statutory Commission made their 
Report. 

7. In response to the suggestion made by Sir John Simon to the 
Prime Minister in October 1929, His Majesty's Government decided to 
invite, after the Report oTTihe Statutory Commission was received, 
representatives of difierent parties and interests in British- India .and jca- 
pre^nfajaves -of.the Indian States to jneet them for thejmrpose.ofxon- 
forence.-and discussion in regard both to the British Indian and All- 
Indian iwobleras. 

8. In accordance with this decision, throe .sessions of the. indian 
Round Table Conference were held, the first from 12 November 1930 ^ 
to’’.t3^ JaihuaJry 1931 , the second from 7 September to 1 December 1931 
and the third from 17 November to 24 December 1932. 

9. On 19 January 1931, the last day of the session of the first 
Round Table Conference, the Prime Minister, Mr Ramsay Macdonald, 
made a declai’ation on behalf of His Majesty’s Government, in which he 
stated inter aim that 

The view of His Majesty’s Government is that responsibility 
for the Government of India should be placed upon legislatures, 
central and provincial, with such provisions as may be necessary 
to guarantee, during a period of transition, the observance of certain 
obligations and to meet other special circumstances, and also with 
such guarantees as are required by minorities to protect their 
political liberties and rights. 

1 9 & 10 Geo. 5, c. 101. 25*6 Geo. 5, c. 61. ^ 6 ^ Geo. 5, c. 37. 
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In such statutory safeguards as may be made for meeting the 
needs of the transitional period, it will he a primary corjcem of His 
Majesty’s Gove mment to see that the reserved powers are so framed 
and exercised as not to prejudice the advance of India through the 
. new constitution to full responsibility for her own government. 

He concluded by saying : 

Finally, I hope, and I trust, and I pray that by our labours 
together India will come to possess the only thing which she now 
lacks to give her the status of a Dominion among the British Common- 
wealth of Nations — what she now lacks for that — the responsibilities, 
and the cares, the borders and the difficulties, but the pride and 
the honour of responsible self-government. 

10. On 1 5 March 1931, His Majesty’s Government published the 
White Paper ’ embodjung their proposals for an Indian con.stitiition, and 
they expressed their intention to invite both Houses of Parliament to 
set up a Joint Select CommjMee to consider these proposals in considta- 
tion with TnaSairtepfesehtatives and to report upon them. 

11. On 29 December 1931, in accordance with the recommendation 
of the Franchise Sub-Committee of the second Round Table Conference, 
the Indian Franchise Committee was appointed with the Marcpie.s8 of 
Lothian as chairman. This Committee was to make complete and de- 
tailed proposals' on which to base the revision of the franchise and the 
arrangement of constituencies for the new legislatures, central and 
provincial. 

12. On 1 May 1932, the Indian Franchise Committee made its 
Report, and in 1932 the Report of the Indian States Enquiry Committee 
was published. 

13. On 4 August 1932, the Communal Award was issued by His 
Majesty’s Government;’ It was modified by (1) a later proposal for the 
creation of a new Province of Orissa, subsequently carried out in the 
new Act ; and (2) by the so-called Poona Pact on 25 September 1932. 

14. In April 1933, the Joint Parliamentary Committee (consisting of 
a Select Committee of the House of Lords appointed to sit with a 
Committee of the House of Commons) was formed to consider the future 
government of India and, in particular, to examine and report upon the 
proposals contained in the White Paper. The Committee was empowered 
to call into consultation representatives of the Indian States and of 
British India, and such representatives were invited to attend the deli- 
berations of the Committee. 

15. The Joint Parliamentary Committee presented its Report in 
OotQbeE-1934. 

16. On 31 July 1935, the Indian Delimitation Committee with 
Sir Laurie Hammond as chairman was constituted by His Majesty’s 
Government to draw up a complete scheme of delimitation for the terri- 
torial constituencies for the election of members to the federal and the 
provincial legislatures, together with proposals regarding constituencies 
for women and labour, and the scheduled castes, proposals for the nature 
and location of the constituencies to be establish^ for the return of 
certain special interests and also proposals dealing with the qualification 
of voters, conduct of elections and qualifications necessaiy for candida- 
ture. 

17. On 23 ^January 1936, the Indian Delimitation Committee made 
its Report. ' ^ 


T- Cmd. 4268 of 1933. 
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18. In February 1935, the new Government of India Bill was in- 
troduced in* Parliament. 

19. On 2 August 1935, the Government of India Act * was passed, c 
This Act consisted of 478 sections, including sections 320-476 which 
referred exclusively to Burma. 

20. On 20 December 1935, the Government of India (Reprinting) 
Act® was passed to divide the Government of India Act, 1935, into two 
portions, one dealing exclusively with India, and the other with Burma. 
•The two portions are now styled the Government of India Act, 1935 and 
the Government of Burma Act, 1935. In the Government of India 
(Reprinting) Act, 1935, it was provided that the Clerk of the Parliament 
is to prepare two documents, one with the sections dealing with India, 
and the other with those dealing with Burma, renumbering all the sections 
where necessary and making certain alterations. The Clerk is to certify 
each of the said documents as if it were a separate Act and the said 
documents are to be printed as separate Acts. It was further provided 
that the date to be endorsed on the said documents was to be 2 August 
1935, being the date of the passing of the Government of India Act, 
1935 — 25 & 26 Geo. 5, c. 42 — and the said documents are to be deemed 
Acts of Parliament which received the Royal Assent on that date, and 
shall have effect as if the Government of India Act — 25 & 26 Geo. 5, 
c. 12 — had never been passed. 

21. The present Act dealing with India is the Government of India 
Act, 1935 — 26 Geo. 5, c. 2 — which is to be deemed as passed on 2 August 

, 1935. 

22. The Act dealing with Burma is the Government of Burma Act, 
1935—25 Geo. 5, c. 3. 

23. Sir Otto Niemeyer was appomted to make recommendations 
to His Majesty’s Government on matters which, under ss. 138(1) and (2), 
140(2) and 142 of the Government of India Act, 1935, have to be pre- 
Bcrihed or determined by His Majesty in Council (subject to the approval 
of Parliament), regarding the allocation of income-tax between the 
Federation and the Provinces and between the Provinces themselves, 
the jute-tax, and subvention from the Federation to the Provinces. 

24. The Niemeyer Report was made on 6 April 1936. 

25. Under s. 308(4) of the Government of India Act, 1935, certain 
minor amendments in the Fifth and the Sixth Schedules of the Act 
have been made by the Government of India (Provincial Legislative 
Assemblies) Order in Council, 1936. 


1 25 & 26 Geo. S, c. 42. 


2 26 Geo. 5, o. 1 . 




PART I 

INTRODUCTORY 




An Act to make further provision for the government 
of India. [2nd August 1935] 

Be it enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 


PART I 

INTRODUCTORY 

1 . This Act may be cited as the Government of India 
Act, 1935. 

The old Act known as the Government of India Act has been 
„ j repealed. By s. 45(2) of the Government of India 
epea s 1919,* it was provided that every enactment 

and word directed by the Government of India (Amendment) Act, 1916, 
or by that section and the Second Schedule to the Act of 1919, to be 
substituted for, or added to any portion of the Government of India 
Act, 1915, shall form part of the Government of India Act, 1916, and by 
s. 46(3) of the Act of 1919, it was provided that the Government of 
/India Act as so amended may be cited as the Government of India Act. 
The Government of India Act, 1919,* has been wholly repealed except 
the preamble * and s. 47(1) which runs thus : 

47(1). This Act may be cited as the Government 
of India Act, 1919, and the Principal Act, as amended 
by any Act for the time being in force, may be cited 
as the Government of India Act. 

By s. 292 of the new Act, it is provided that notwithstanding ths 
repeal by this Act of the Government of India Act, all laws in force in 
British India immediately before the commencement of Part III of this 
Act, subject to the provisions of this Act, continue in force till altered 
by competent authority and His Majesty by Order in Council, under 
s. 293 may, at any time after the passing of this Act, provide that a 
law in force in British India shall continue, until repealed or amended, 
subject to any modifications as appear necessary to His Majesty. 
S. 317 of this Act makes transitory provisions for the continuance of 
certain provisions of the Government of India Act, as specified in the 
Ninth Schedule, notwithstanding the repeal of that Act by this Act. 

The Act does not contain any preamble. The Bill, when intro- 
Th» nraamhia duced in Parliament, was intended to repeal the 
** whole of the Government of India Act, 1919. 

During the passage of the Bill in Parliament, it was decided to retain 

1 See a, 478 and the Sixteenth Schedule. 2 9 10 Geo. 5, c. 101. 

3 9 & 10 Geo. 5, 0 . 101. * Infra. , 
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the preamble and s. 47(1) of the Act of 1919 and to amend the Schedule 
of amendment to this Act accordingly. 

The preamble to the Act of 1919 runs thus : 

Whereas it is the declared policy of Parliament 
to provide for the increasing association of Indians 
in every branch of Indian administration, and for the 
gradual development of self-governing institutions, 
with a view to the progressive realisation of respon- 
sible government in British India as an integral part 
of the empire : 

And whereas progress in giving effect to this policy 
can only be achieved by successive stages, and it is 
expedient that substantial steps in this direction should 
now be taken : 

And whereas the time and manner of each advance - 
can be determined only by Parliament, upon whomj 
responsibihty lies for the welfare and advancement off 
_the Indian peoples : ' 

And whereas the action of Parliament in such 
matters must be guided by the co-operation received 
from those on whom new opportunities of service will 
be conferred, and by the extent to which it is found 
that confidence can be reposed in their sense of res- 
ponsibility : 

And whereas concurrently with the gradual devel- 
opment of self-governing institutions in the Provinces 
of India it is expedient to give to those Provinces in 
provincial matters the largest measure of independence 
of the Government of India, which is compatible with 
the due discharge by the latter of its own responsi- 
bilities. 

History of the August 1917, the Rt. Hon. Mr E. S. 

preamble Montagu, Secretary of State for India, made the 
following announcement in the House of Commons : 

The policy of His Majesty’-s Government with which the 
Government of India are in complete accord, is that of the increas- 
ing association of Indians in every branch of the administration 
and the gradual development of self-governing institutions with a 
view to the progressive realization of responsible government in 
y India as an integral part of the British Empire. They have 
I decided that substantial steps in this direction should be taken as 
I soon as possible, and that it is of the highest importance as a 
I preliminary to considering what these steps should be that there 
\ should be a free and informal exchange of opinion between those 
in authority at home and in India. His Majesty’s Government 
have accordingly decided, with His Majesty’s approval, that I 
should accept the Viceroy’s invitation to proceed to India to 
^ discuss these matters with the Viceroy and the Government of 
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India, to consider with the Viceroy the views of local Governments, 
and to receive with him the suggestions of representative bodies 
and others. 

I would add that progress, in this policy can only be achieved 
by successive stages. The British G overnme nt and the Govern- 
ment of India, on_whom '"{He ' rSpohsibility lies for tUe weilare 
andlTdvahcement of the Indian peoples, must be judges of the 
time and measure of each advance, and they must be guided }}y the 
co-operation received from those upon whom new opportunities of 
service will thus be conferred and by the extent to which it is found 
that confidence can be reposed in their sense of responsibility. 

Ample opportunity will be afforded for public discussion of 
the proposals, which will be submitted in due course to Parliament. 


In the Montagu-Chelmsford Report (paragraph 7), the above words 
were taken to be the most momentous utterances ever made in India’s 
chequered history, and it was stated in the paragraph : ‘ They pledge 
the British Government in the clearest terms to the adoption of a new 

policy towards three hundred millions of people The 

announcement marks the end of one epoch and the beginning of a new 
era.’ 

In the Report of the Joint Select Committee on the Government of 
India Bill (1919), the following statement was made : 


The preamble of the Bill, as drafted, was based on the an- 
nouncement of His Majesty's Government in Parliament of the 20th 
August 1917, and it incorporated that part of the announcement 
which pointed to the progre.g aiveLJC.ealizakQn _of jeaponBible govern- 
ment in Britjsh India, aa...aii-integr al pn.rt..r>f tha TOmp irfi^ and to the 
exped iency o £..grajduallv- jIflgalnping:LMdAgn.vArr<ing i nstitutions i n 
India, and it refen'ed to the granting to the provinces of India of 
a large measure of independence of the Government of India. It did, 
not, however, deal with those parts of the annoimcement which! 
/.spoke of the increasing association of Indians in every branch of the' 
■administration and declared that the progress of this policy could: 
lonly be achieved by successive stages, and that Parliament, advised 
*by His Majesty’s Government and by the Government of India, on 
whom the responsibility lies for the welfare and advancement of the 
Indian people, must be the judges of the time and measure of each 
advance, and be guided by the co-operation received from those 
upon whom new opportunities of service are conferred and by the 
extent to which it is found that confidence can be reposed in their 
sense of responsibility. 

The Committee have enlarged the preamble so as to include all 
parts of the announcement of the 20th August 1917. Their reason 
for doing so is that an attempt has been made to distinguish 
between the parts of this announcement and to attach a different 


value to each part according to opinion. It has been said, for 
instance, that whereas the first part is a binding pledge, the latter 
pa.rt is a mere expression of opinion of no importance. But the Com- ! 
mittee think that it is of the utmost importance, from the very 
inauguration of these constitutional changes, that Parliament ' 
should make it quite plain that the responsibility for the successive 
stages of the development of self-government in India rests on itself i 
and on itself alone, and that it cannot share this responsibility with, : 
much less delegate it to, the newly-elected legislatures -of India. 
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In the Report of the Joint Parliamentary Committee ' it was 
stated : 

But, above all, in the preamble to the Act of 1919, Parliament 
I has set out, finally and definitely, the ultimate aims of British rule in 
1 1 India. Subsequent statements of policy have added nothing to the 
’ substance of the declaration, and we think it well to quote it here in 
full, as settling once and for all the attitude of the British Parliament 
and people towards the political aspirations of which we have 
spoken. 

The preamble to the Government of India Act, 1919, laid down 
. that the goal was the progressive realization of 

Responsible responsible government in British India as an 
government integral part of the Empire. The Instrument of 
Instructions to the Governor-General under the old Act stated : ‘ For, 
above all things, it is Our will and pleasure that the plans laid by Our 
Parliament .... may come to fruition to the end that British 
India may attain its due place among Our Dominions.’ Lord Irwin, 
Viceroy of India, in October 1929, speaking with the full authority 
of His Majesty’s Government, declared that it was ‘ implicit in the 
declaration of 1917 that the natural issue of Indian constitutional 
progress, as there contemplated, is the attainment of Dominion Status ’. 
The Secretary of State, Sir Samuel Hoare, stated in Parliament that 
His Majesty’s Government accepted the interpretation put on the pre- 
amble by Lord Irwin. As observed by Professor A. Berriedale Keith : 

‘ Applied to Dominion condition, responsible government demands 
that the powers of the Crown or its representative, whether resting on 
the prerogative or on statute, must be exercised on the advice of minis- 
ters.’ Re.sponsible government thus implies parliamentary government. 
The preamble to an Act has been said to be a good means of finding 
out its meaning, and is, as it were, a key to the 
understanding of it ® ; and as it usually .states 
the general object and intention of the legislature 
in passing the enactment, it may be legitimately consulted to solve 
any ambiguity. But the preamble cannot either restrict or extend 
the enacting part when the language and the object and scope of the Act 
are not open to doubt ^ : aen.J^oivdljy. Kempton Park Baceamrse Co.^ 

In A.G. Ontario v. A.G. CanaSa^ the canon of construction for/ 
Acts providing for the constitution of self-', 
goveining units in the British Commonwealth of 
Nations was thus laid down : 


Meaning of 
preamble 


Canon of con- 
struction 


In the interpretation of a completely self-governing constitution 
founded upon a written organic instrument, such as the British 
North America Act, if the text is explicit, the text is conclusive, 
alike in what it directs and what it forbids. When the text is 
ambiguous, as, for example, when the words establishing two 
mutually exclusive jurisdictions are wide enough to bring a parti- 
cular power within either, recourse must be had to the context and 
scheme of the Act. Again, if the text says nothing expressly, then 
it is not to be presumed that the constitution withholds the power 
altogether. On the contrary, it is to be taken for granted that the 
power is bestowed on some quarter unless it be extraneous to the 
statute itself (as, for example, a power to make laws for some parts 


1 Par. 12. 2 Maxwell, Interpretation of Statutes, 7th ed., 1929, p.-37. 

• a Ibid., p. 39. 1 [1899] A.C. 143 at p. 185. 6 [ 1912 ] A.C. 571 at p. 583. 
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of His Majesty’s Dominions outside Canada) or otherwise is clearly 
repugnant to its sense. 

Orders in Council are the general medium by which the powers of the 

. Crown — prerogative or statutory — are exercised. 

^ ‘ They are formulated by the various ministers or 

departments concerned with tho particular matter 
to which the Orders relate, and their general policy is determined by the 
Cabinet. They are expressed to be made by the Sovereign by and with 
the advice of the Privy Council at meetings and are signed by the Clerk 
of the Council.’ Orders in Council are now largely used for the purpose! 
of completing the administrative part of Acts. They are generally! 
issued in a complete form from tho department concerned, the authori- 
zation of the Privy Council being a mere formality. In The Zamora ® 
case, Lord Parker said: 

The idea that the King in Council, or indeed any branch of the 
executive has power to prescribe or alter the law to be adminis- 
tered by Courts of Law in this country is out of harmony with the 
principle of our constitution. It is true that under a number of 
modern statutes, various branches of the executive have powers 
to make rules having the force of statutes, but all such rules derive 
their validity from the statute which creates the power, and not 
from the executive body by which they are made. No one would 
contend that the prerogative involves any power to prescribe or 
alter the law administered in Courts of Common Law or Equity, 

Under s. 309 of this Act, it is provided that any power conferred 
by this Act on His Majesty in Council shall be exercised only by Order 
in Council, and that the Secretary of State is to lay before Parliament 
the draft of any Order proposed to be recommended to His Majesty and 
the Order wiU only be made when an address is presented to His Majesty 
by both Houses praying that the Order may be made in a certain form. 
As to the legal effect of such Order in Council, the following passage 
is quoted from Maxwell’s Interpretation of Statutes 

Rules made under an Act which prescribes that they shall be 
laid before Parliament for a prescribed number of days, during which 
period thej'' may be annuli^ by a resolution of either House, but 
that if not so annulled they are to be of the same effect as if contained 
in the Act, and are to be judicially noticed, must be treated for all 
purposes of construction or obligation or otherwise, exactly as if- 
they were in the Act. If there is a conflict between one of these 
rules and a section of the Act, it must be dealt with in the same 
spii-it as a conflict between two sections of the Act would be dealt 
with. If reconciliation is impossible, the subordinate provision 
must give way, and probably the rule would be treated as sub- 
ordinate to the section. 

It will be noted that an Order in Council under the Act has the actual 
approval of both Houses of Parliament, and not merely no disapproval. 
The Order wUl not he regarded merely as a rule which can be attacked 
on the ground that it was not within the power of those who made it. 
If there be any conflict between the Act and an Order in Council, attempt 
should be made to reconcile them. If that is not possible, which is the 


1 See Halebury, Zaws of England, 2nd ed., Vol. VI, art. 765. 

2 [1916] 2 A.C. 77 at p. 90. s 7th ed., 1929. 
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leading provision, and which the subordinate provision, and which must 
give way to the other, will have to be determined.* 

The Ro3^al Sign Manual is the Ro}ml signature. Orders, warrants, 
and commissions under the Royal Sign Manual 
Royal Sign under the powers conferred by common 

Manual statute law, and relate to a variety of matters, 

e.g. the appointment of executive officers, such as the Governor-General,” 
the ordinary members of his Executive Council,® the Governors of 
Presidencies,* the Advocate-General,® members of the Governor’s 
Executive Council,® the Commander-in-Chief,* the appointment and 
removal of judges.® In these cases, the Sign Manual would require the 
addition of one of the secretarial seals.® 

The statute must be read and construed as a whole. If the meaning 

. is plain, no regard is to be paid to the previous law. 

Meaning of Act rpjjg language of the Act is to be interpreted by 
one uninfluenced by any consideration derived from the previous state 
of the law. If the meaning, however, is doubtful, reference may be made 
to the previous state of the law as an aid to the construction of the 
provisions of the Act.*® But in the construction of a statute, the policy 
which dictated the statute may be taken into account.** 

Proceedings which resulted in the passing of the Act cannot be called 
»» .. . in as aid in the interpretation of any section of the 

.statute : Administrator General v. Premlal *® ; South 
g s a ure Eastern Railway v. Railway Commissioners *® ; R.v. 


I See the observations of Lord Herschell L.C.T. in Instilute of Patent Agents v. 
Lockwood, [1894] A.C. 347 at p. 300. See tho Interpretation Act, 1889 (62 and 53 
Viet., 0 . 63), a. 31. 

* Old Act, s. 24, and new Act, s. 3. ® Old .Act, s. 36(1). 

« Old Act, a. 48(2), new Act, s. 48(1). 0 Old Act, s. 1 14(1). 

0 Old Act, s. 47(1). ’ New Act, s. 4. 

8 New Act, S3. 200(2) and 220(2). « Halsbury, 2nd ed.. Vol. VI, art. 760. 

10 Banh of England v. Vagliano, [1891] A.C. 107 at pp. 144-5 ; Administrator 
Oeneral v. Premlal, (1895) 22 Cal. 788, 22 I.A. 107 ; Narendranath v. Kamalbasliini , 
(1896) 23 Cal. 503, 23 I. .A. 18 ; Krishna Agyangar v. Nallaperiimal (1920), 47 I.A. 33. 

II The King v. Hall, [1822] 1 B. & C. 123 at p. 130 per Abbot, C.J. ; Mine v. 
Reynolds, [1840] 2 Scott (N.R.) 394 at p. 409 per Sergeant Stephen arguendo ; Salmon 
V. Duncombe (1880), 11 App. Cas. 627, at p. 634, where Lord Hobhouse said : ‘ It is, 
however, a very serious matter to hold that when the main object of a statute is 
• clear, it shall be reduced to a nullity by the di-aftsman’s unskilfulness or ignorance 
of law.’ For some rules of construction, .see tho observations of Lord Wensleydale 
in Grey v. Pearson (1857), 0 H.L.C. 61 at 106 (grammatical sense and order are 
to be followed unless absurdity or inconsistency follows) ; of James I..J. in Greaves 
V. Tofield (1880), 14 Ch.D. 563 atp. 571 (aphrase used in a former Act and explained 
by decisions, used in subsequent Act on the same subject and for the same purpose, 
has the same meaning) : cf. Barrus v. Aberdeen Steam Trawling Co., [1933] A.C. 
402 at p. 447 ; of Lord Hobhouse in Simus v. Registrar of Probates, [1900] A.C. 323 
(Courts are to construe an Act according to its true meaning though very harsh ; 
but where two meanings are equally possible the less harsh may be preferred). 

12 Supra. 

13 (1881) 50 L.J. (Q.B.) 201, C.A. per Lord Selborne, L.C.J., at p. 203 where he 
stated that the House of Lords regretted that the Court of Appeal in R. v. B'ishop 
of Oxford (1879), 4 Q.B.D. 525 at pp. 534, 535, 576 and 599, had allowed the speech 
of Lord Cairns upon the third reading of the Public Worship Regulation Act, 1874, 
to. be read. 
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Board of Edv cation . ‘ So it would appear that the White Paper, the Report 
of the Joint Parliamentary Committee and the Government of India 
Bill as originally introduced in Parliament, and other documents in 
connexion with the Act would all be inadmissible in construing the 
Act. But it is submitted that this is not an ordinary statute, but one 
which is in the nature of a treaty between the various federating units, 
and so the ordinary rules should be relaxed. The policy underlying', 
the statute, as explained in the documents on which the Act and the) 
various Orders and rules thereunder were based, may be taken into) 
account. In considering the interpretation of a Patent Act in Eastman 
Photographic Materials v. Comptroller General of Patents,^ Lord Halsbury, 
L.C.J., quoting at length from the Report of a Royal Commission (on 
whose recommendation the Act was passed), remarked : ‘ No more accurate 
source of information as to what was the evil or defect which the Act 
of Parliament now under consideration M^as intended to remedy could 
be imagined than the Report of that Commission.’ He quoted with 
approval the canons of construction laid down by Sir Edward Coke in 
Haydem's Case? and also the observations of Turner, L.J., in Hawkins v. 
Gathercoh* that the intention of the legislature must be regarded, and 
judges have collected this intention sometimes by considering the cause 
and necessity of making the Act, sometimes by foreign (i.o. extraneous) 
circumstances: ‘ so that they have ever been guided by the intent of the 
legislature, which they have always taken according to the necessity of 
the matter, and according to that which is consonant to reason and good 
discretion. . . . We have therefore to consider not merely the words j 

of this Act of Parliament, but the intent of the legislature, to be collected I 
from the cause and necessity of the Act being made, from a comparison 
of its several parts, and from foreign (meaning extraneous) circumstances , 
so far as they can be justly considered to throw light upon the subject.' I 
Lord Halsbury also cited with approval the following observations of 
Lord Blackburn in Biver Wear Commissioners v. Adamson ‘ In all cases 
the object is to see what is the intention expressed by the words used. 
But from the imperfections of language, it is impossible to know what 
that intention is without enquiring further, and seeing what the cir- 
cumstances were with reference to which the words were used, and what 
was the object, appearing from the circumstances which the person 
using them had in view.’ Lord Langdale’s statement in the Gorham 
Case ® has often been cited with approval. He said : ‘ We must endeavour 
to attain for ourselves the true meaning of the language employed — 
assisted only by the consideration of such external or historical facts- 
as we may find necessary to enable iis to understand the subject-matter 
to which the instrument relates, and the meaning of the words employed.’ 
See the observations on this point by Lord Blackburn in Bradlaugh v. 
Clarke ’’ and of Lord Wright in Assam Bailway v. Commissioners of 
Inland Bevenue? Counsel in the latter case sought to refer, in aid of 
interpretation of income-tax provisions of the Finance Act, to the re- 
commendations of the Royal Commission on Income-tax, on whose 
suggestions those provisions were framed; but Lord Wright was of 
opinion that on principle no such evidence of showing the intention, 
i.e. the purposes or objects of an Act, was admissible, and that the 

1 [1909] 2 K.B. 1045 at pp. 1057, 1072. * [1898] A.C. 671 at p. 675. 

» (1584) 3 Co. Rep. 7b. 4 (1855) 6 DeG.M.andG. 1, atp. 21. 

B (1877) 2 A.C. 743 at p. 763. o Moore’s 1852 edition, p. 462. 

7 (1882) 8 A.C. 354 at p. 372. 8 [1935] A.C. 446 at p. 457. 
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intention of the legislature was to be ascertained from the words of the 
statute, with such extraneous assistance as was legitimate/ Referring 
to the observations of Lord Halsbury quoted above, Lord Wright ob- 
served: ‘ Lord Halsbury, it is clear, was treating the Report as extraneous 
matter to show what were the surrounding circumstances with reference 
to which the words were used, so that the case came within the principle 
stated by Lord Langdale. The rule is in principle analogous to the 
rules laid down in the resolutions of the Barons of the Exchequer recorded 
in Haydon's Case.' In British Coal Corporation v. The King} the Lord 
Chancellor quoted the statement in the Report of the Imperial Conference, 
1926, that ‘ It was no part of the policj”^ of His Majesty’s Government in 
Great Britain that questions affecting judicial appeals should be deter- 
mined otherwise than in accordance with the wishes of that part of the 
Empire primarily affected’. This case involved the interpretation of 
the Statute of Westminster, and the Lord Chancellor in his speech cited 
the passage from the Report of the Imperial Conference which was one 
of the factors leading to the passing of that statute. It may be noted 
that Lord Wright was a member of the Board. This statute was a 
peculiar enactment which was in the nature of a treaty or an agreement 
between the Dominions. It is thus analogous to the Government of 
India Act, 1935, which is in the nature of a treaty regulating the con- 
stitutional relation between a number of units forming Federal India — 
the Federation, the Indian States and the Provinces. So it is submitted 
on the principle of the cases cited above, that in interpreting the intention 
and the policy of the Act and the various Orders in Council made there- 


under, the various documents leading up to them may be referred to.® 
Marginal notes Marginal notes cannot be referred to for the 

purpose of constniing the Act. They are not to 
be taken as part of the statute.® 


The heading of a group of sections cannot be construed as limiting 
Heading effect of jdain words in a section contained in 

^ ^ that group. ’ The correct view of prefatory words 

of this kind’, said Farwcll, L.J., in Fletcher v. Birkenhead Corj)oration} 
‘ is expressed in Maxwell on the Interpretation of Statutes, 4th ed., 
p. 75 : “ The function of the preamble is to explain what is ambiguous 
in the enactment, and it may either restrain or extend it as best suits 


the intention. The headings prefixed to sections or sets of section.s 
in some modern .statutes are regarded as preambles to those .sections.” ’ 
Headings at the commencement of certain sections cannot restrain or 
confine the natural operation of the words found in these sections — 
according to Lord Cairns in Hammersmith Railway v. Brand.^ The 
headings are, however, not to be treated as marginal notes ; they con- 


1 [1935] A.C. 500 at p. 623. 

2 See the article on the Statute of Westminster by Dr Jennings in the Law 
Quarterly Review, Vol. LII, No. 206 (April 1936), and notes above under Meaning 
OF Act. 

3 Claydan v. Green (1868), T,.R. 3 C.P. 511 at p. 519 per Bovill C.J., ond at pp. 
621-22 per Willea J . ; Thakurani Balraj v. Rae Jayatpnl (1904), 8 C.W.N. 699 (P.C.) : 
31 I.A. 132 ; Lana v. Kerr Anderson <b Co. (1878), 3 App. Cas. 529 at p. 536 per Lord 
Cairns; Sutton v. Sutton (1883), 22 Ch.D. 511 at p. 513 per Jessel M.R. ; but see 
Bushell V. Hammond (1904), 73 L.J.K.B. 1005 at p. 1007 per Collins M.R. who said 
that the side-note, though no part of the section, is of some assistance as it shows 
the drift of the section. 

« [1907] 1 K.B. 205 at p. 218. 


5 (1868) L.R. 4 H.L. 171 at p. 216. 
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stitute an important part of the Act itself and may be read not only 
as explaining the sections which immediately foUow, as a preamble 
to a statute may be looked at to explain its enactments, but as afford- 
ing a better key to the construction of the sections which follow them 
than might be afforded by a more preamble.* 


2. — (1) All rights, authority and jurisdiction heretofore 
belonging to His Majesty the King, Emperor of India, 
which appertain or are incidental to the government of the 
territories in India for the time being vested in him, and all 
rights, authority and jurisdiction exercisable by him in or 
in relation to any other territories in India, are exercisable 
by His Majesty, except in so far as may be otherwise 
provided by or under this Act, or as may be otherwise 
directed by His Majesty. 

Provided that any powers connected with tlie exercise 
of the functions of the Crown in its relations with Indian 
States shall in India, if not exercised by His Majesty, be 
exercised only by, or by persons acting under the authority 
of, His Majesty’s Representative for the exercise of those 
functions of the Crown. 

(2) The said rights, authority and jurisdiction shall 
include any rights, authority or jurisdiction heretofore 
exercisable in or in relation to any territories in India by 
the Secretary of State, the Secretary of State in Council, 
the Governor-General, the Governor-General in Council, 
any Governor or any Local Government, whether by 
delegation from His Majesty or otherwise." 


The Act makes provision for the formation of a federal polity for all 
India, embracing both the Indian States and the British Indian Pro- 
vinces. The Act sets out in detail the powers, i.e. the jurisdiction and the 
competence, of the federal and the provmcial authorities. As the Joint 
Committee Report* says : ' In the cwastitiition in which the Provinces 
are to be federally united under the Crown, not only can the Provinces no 
longer derive their powers and authority from devolution by the central 
Government, but the central Government cannot continue to be an 
agent of the Secretary of State. Both must derive their powers and 
authority from a direct grant by the Crown.’ Thi.s section therefore 
provides for the resumption into the hands of the Crown of all rights, 
authority and jurisdiction in and over the territories of British India. 

1 See EaslemCourUies'v. Marriage Cas. 32 atp. 41 perChannell B. 

s See old Act, es. 1 and 131 ; for the dominion and authority of the Crown, 
see M.C.R. 297 ; Butler Com. R., 67 and 106 ; Sim. C.R. Vol. II, 220 ; W.P. Intr. 
9, 10 and 14 ; W.P. Prop. 2-3 ; J.C.R. 152, 153, 158, 164 footnote, and 409. 

For the position and power of the Secretary of State, see old Act, ss. 2 and 3 ; 
W P. Prop. 20, 21, 72 and 73 ; J.C.R. 110 and 152. 

3 Par. 153. 


Government 
of India by 
the Crown 
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Prior to the passing of this Act, all these powers and rights were vested 
in the various authorities mentioned in sub-section (2). 

Under the old Act, s. 1, the territories vested in His Majesty in India 
... are governed by, and in the name of, His Majesty the 

Cl. (1) King- Emperor. On the repeal of the old Act, ail po^era 
appertaining and incidental to the government of British India are to 
vest'in the Crown ; and the powers of the Crown will be exerciseTl)y 
the Governor-General, the Governors and other appropriate authorities 
established under this Act.^ 

The rights, authority and jurisdiction of the Crown in India, as 
pointed out in the Report of the Joint Parliamentary Committee,® fall 
under two distinct heads : those in and over the territories of British 
India ; and those possessed elsewhere in India, including rights which 
are comprehended under the name ' Paramountcy 

I. As regards such rights, authority and jurisdiction, the Secretary 
of State for India, under the old Act, had the power to superintend, 
direct and control all acts and concerns relating to the government or 
the revenues of India. He was the Crown’s responsible agent for the 
exercise of all the authority vested in the Crown in relation to the 
aSairs of British India and for the exercise of certain authority directly 
derived from powers formally vested in the Court of Directors and 
the Court or Proprietors of the East India Company. The superinten- 
dence and control of the civil and military government of British India 
was vested in the Governor-General in Council, who was to pay due 
obedience to all orders received from the Secretary of State.® Under 
s. 45 of the old Act, every local Government was to obey the orders of 
the Governor-General in Council and to keep him constantly informed 
of its proceedings and was under his superintendcnco, direction and 
control in all matters; thus the Secretary of State through the Governor- 
General in Council controlled the local Governments. Under s. 45A 
of the old Act, provision could be made by rules for the devolution of 
authority in respect of provincial subjects to local Governments. Thus 
the administrative control of British India under the old Act, centred in 
the Secretary of State or the Secretary of State in Coimcil ; and the 
powers of the provincial Governments in India were derived, under the 
old Act, through the central Government by a species of delegation 
from this central authority and were exorcised subject to the control 
of the Secretary of State. 

Under the new constitution, the principle of federation has been 
accepted, and the autonomous Provinces in British India are to be feder- 
ally united under the Crown, and, as pointed out in the Joint Committee 
Report,* these Provinces can no longer derive their powers and authority 
by devolution by the central Government, and the central Government 
cannot continue to be the agent of the Secretary of State. Both the 
provincial and the central Government under the new Act derive their 
powers and authority from a direct grant by the Crown. So the present 
legal position of the re-constituted Government of India is : (1) the 
resumption into the hands of the Crown of all rights, authority and 
jurisdiction in and over the territories of British India, whether vested 
under the old Act in the Secretary of State, the Governor-General in 

1 See notes under sub-cl. (2) below, and Pbehogative Powers, and Intro- 
duction to Part II, Chapter I under Indian States. 

2 Par. 158. 3 Sgg 2 and 33, old Act. 

* Par. 153. 
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Council or in the provincial Governments ; and (2) their redistribution in 
the mannei; prescribed in the new Act between the central Government 
and the provincial Governments. Under the new constitution, the 
executive power and authority of the Federation vests in the Governor- 
General as the representative of the King; similarly the whole executive 
power and authority of the Province vests in the Governor as the repre- 
sentative of the King. So it is provided by s. 7 of the new Act that the 
executive authority of the Federation is to be exercised on behalf of 
His Majesty by the Governor-General; and s. 49 provides that the exe- 
cutive authority of a Province is to be exercised on behalf of His Majesty 
by the Governor. 


II. The Crown also possesses rights, authority and jurisdiction 


Paramountcy 


(outside British India) over the Indian States as . 
the Paramount Power. The Act does not define : 


the nature and extent of these powers. The rights referred to in this 
clause rest on treaties entered into by the East India Company except 
in so far as they have been subsequently modified by treaty, usage or 
sufferance or the practice of the Political department of the Government 
of India. In the early stages of the British rule, the treaties between 
the East India Company and some of the important States such as 
Hyderabad, Baroda, Gwalior and Travancore were ‘ treaties of mutual 
amity, friendlj' co-operation and reciprocal obhgation ’ between two 
parties enjoying, theoretically at any rate, equality of status. After 1813, 
the treaties were ‘ of subordinate co-operation, alliance and loyalty’. 
Apart from these two classes of States, there are also petty chiefs whose 
title depends either on the recognition of their status by the Crown or 
on a aanad, i.e. a concession, or acknowledgement of authority or 
privilege, generally coupled with conditions, proceeding from the 
Paramount Power. The Crown, however, treats all States alike, making 
no difference between the treaty States and the petty Principalities, 
except perhaps in the salute list, which, as Lord Chelmsford once ob- 
served, ‘ however arbitrary and meaningless, was the only possible basis 
of distinction ’. 


Sovereign power has a double aspect: it is independent of control 
from without and is paramount over aU action within.* To the relation- 
ship between the Cro\vn and the States neither international law nor 
municipal law has any application. The Crown’s present relations are , 
not on a purely contractual basis. Originally the powers of the Crown 
were bas^ on treaties, but the treaties have never been modified or 
revised. Although the Cro^vn has never treated the treaties as abrogated,' 
it has always successfully claimed the exclusive right of interpreting the 
treaties in the light of modern conditions, and, in consequence, the Crown 
has asserted rights and privileges, not always warranted by the treaties. 
This device of constructive interpretation has considerably added to the i 
powers of the Crown over the Indian States. The rights of the Crown 
have been considerably supplemented by the custom and practice 
of the Political department. Usage also has shaped and developed the 
relationship between the Crown and the Indian States, and usage and 
sufferance have operated from the earliest times to determine the exact 
degree of control which the Crown possesses over them. Where 
treaties are silent, usage is a valuable evidence as to what the parties 
intended should be their respeotive rights. There is a division of 


1 See Fart II, Chapter I, Introduction under Intern.'U. and Extebnai. 
SoVEHEIQNTY : HaVE THE STATES InTEBNATIONAI. STATUS ? 
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internal sovereignty between the Paramount Power and the States, but 
the sovereignty of the Crown is supreme in India, and ‘ its , supremacy 
is not based only upon treaties and engagements but exists indepen- 
dently of them V ®nd every Indian State is subject to the riglit of the 
paramountcy of the Crown." Holding that it was impos ible to define the 
‘ Crown ’.s Paramountcy ’, the Butler Committee observed as follows ; 
‘ Conditions alter rapidly in a changing world. Imperial necessity and 
new conditions may at any time raise unexpected situations. Para- 
inountcy must remain paramount. It must fulfil its obligations, defining 
or" Eidapting it^faccpMing^pthe shifting necessities of the time Md the 
prbgresiive development of the States.’ These powers of the Crown® 
whicKcaimot' be defined with any "exactitude but which have hitherto 
been exercised by the Governor-General in Council under general control 
of tlieBecretary of State are now resumedT by the .Qrown. 

The Crown assumes jurisdiction which the Government of India 


. . j . ... had hitherto exercised over the railways belonging 

Slwajs"'"®'' to the Indian States. That jurisdiction having &en 
acquired by the Crown through a series of treaties 
or by the exercise of the rights of paramountcy, is not automatically 
transferred to the Federal Government. If a State should not agree to 
the transfer of such jurisdiction to the Federation, it is of course open 
to the Crown to refuse the accession of the State to the Federation. It 


is open to His Majesty’s representative in exercise of the functions of 
the Crown in its relations with Indian States to entrust to the statutory 
railway authority the performance of any function in relation to 
railways in a iion-federated State.^ 

The proviso makes it clear that the powers of the Crown in the 
field of paramountcy cannot be delegated to any person other than His 
Majesty’s Representative or persons under his authority. But certain 
matters which had hitherto been determined between the States and the 
Crown will, under the Act, be regulated, to the extent that States accede 
to the Federation, by the legislative' and the executive authority of tlie 
Federation, and His Majesty’s representative will have nothing to do 
with this matter. But in other matters and in aU respects as regards 
non- federating States, paramountcy will be unaffected by the Act and 
will be exercised by the Viceroy and persons under his authority.® 

‘India’ is defined in s. 311(1). ‘The territorial property of a 
State consists in the territory occupied by the State community ; and it 
comprises the whole area, whether of land or water, included within 
■definite boundaries, ascertained by occupation, prescription or treaty, 
together ■with such inhabited or unmhabited lands as are considered to 
have become attendant on the ascertained territory through occupation 
or accretion and when such area abuts ujjon the sea together with a certain 
margin of water.’ ® The territory of a State includes its territorial 
waters. ^ As to the British doctrine of territorial waters and its marine 
league limit, see the Territorial Waters Jurisdiction Act.^ Prior to 
that, in Anglo-Atmrican Telegraph Go. v. Direct United States Co.® it 
was held that territorial waters follow an imaginary line three miles 
from the extremity of the land. The sovereignty and property in the soil 


1 Lord Reading. 

* See in this Introduction under PsEBoaATivE Powers : Paramountcv. 

3 For a fuller description of which see Part II, Introduction and notes to s. 6. 

♦ See s. 198. B As to foreign jurisdiction, see s. 294 and notes thereto. 

8 Hall. 7 41 & 42 Viet. c. 73, 1878. 8 (1877) 2 A.C. 394. 
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up to the marine league limit (three miles) and in islands coming into 
existence within this limit belong to the Crown : see Secretary of State v. 
Ghellikani Bama Boo} 

A State can also exercise the sovereign rights it possesses over the 
„ . . . land itself in the air space above its territories ; the 

ig over air "British Aerial Navigation Acts^ confer power on 
a Secretary of State to exclude foreign aircraft, to make regulations for 
their entry into the air space above British territory and to prohibit the 
navigation of aircraft over prescribed areas. Aerial navigation overl 
foreign countries is now governed by the International Convention ■ 
of 1919 which is based on the principle that every power has complete 
and exclusive sovereignty over the air space above its territory, but each : 
contracting state undertakes in time of peace to accord freedom of 
innocent passage above its territory to the aircraft of the other contract- 
ing parties on their observing conditions laid down in the Convention. 
For military reasons or in the interest of public safety, flight over 
certain areas may be prohibited. 

A definition of the territorial limits of a State is also important 
from the point of view of its jurisdiction. A court cannot exercise 
power beyond its territorial limits, for jurisdiction depends upon physical 
power and the right to exercise power is exercisable only against persons 
who are within the territory of the sovereign whom the court represents. 
In John Bussell dk Co. Ltd. v. Cayzer, Irvine tSi Co.^ Lord Haldane 
makes the following observation : ‘ The root pruiciple of the English 
law about jurisdiction is that the judges stand in the place of the 
Sovereign in whose name they administer justice, and therefore who- 
soever is served with the King’s writ and can be compelled to submit 
to the decree made, is a person over whom the courts have jurisdiction.’ 
In Sirdar Ourdyal Singh v. Bajah of Faridkote * Lord Selboume made 
the following observation : 


All jurisdiction is properly territorial. . . . Territorial 

jurisdiction atta,ched (with special exceptions) upon aU persons 
either permanently or temporarily resident within the territory 
while they are within it ; but it does not follow them after they 
have withdrawn from it, and when they are living in another in- 
dependent comitry. It exists always as to land within the territory 
and it may be exercised over the movables within the territory ; 
and in questions of status or succession governed by domicile, it may 
exist as to persons domiciled, or who when living were domiciled 
within the territory. 


The Court wiU not arrogate jurisdiction over a case unless, consistently 
with the principle of effectiveness, there is a reasonable certainty that 
it will be able to enforce its judgement. But there are a few conspi- 
cuous exceptions to the principle of territorial jurisdiction of a state. 
A merchant vessel while in non-territorial waters is subject only to the 
sovereignty of the country to which she belongs, and all acts done on 
board while on such waters are cognizable primarily by the courts of 
her state.® The state also retains control over its members when beyond 
its territorial jurisdiction in so far as such control can be exercised with- 


1 (1916) 39 Had. 617. 2 1 & 2 Geo. 5, c. 4, 1911 and 2 & 3 Geo. 5, c. 22, 1912. 
8 [1916] 2 A.C. 298 at p. 302. * [1894] A.C. 670 at p. 683. 

s Seesa. 686 and 687 of the Merchant Shipping Act, 1894. See notes to s. 110 
(6) (i). 
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out derogating from the territorial right of foreign states. The Act 
confers powers on the Federal Legislature to legislate for Indian subjects 
wherever thej^ may he.^ 

‘ Eights, authority and jurisdiction ’ in relation to any other terri- 
tories in India inelude the exercise of powers of the Crown under the 
Foreign Jurisdiction Act,® which have hitherto been exercised by the 
Governor-General in Council. The exercise of foreign jurisdiction is 
now regulated by the Foreign Jurisdiction Act, 1890, which begins by 
reciting that by treaty, capitulations, grant, usage, sufferance and other 
lawful means, the Crown has jurisdiction within diverse foreign 
countries (including the Indian States). The Act empowers persons 
authorized by warrant from the Crown to send for trial at some specified 
British court, persons charged with offences in the foreign countr 3 ^ 
It also authorizes the Crown by Order in Council to create courts of 
civil and criminal jurisdiction in the foreign country and to regulate the 
procedure of the courts and to define the persons who should be 
subject to their jurisdiction. 

The authorit 3 ' of the Crown which extends over the whole of 
British India is derived from many sources, in 
part statutory and in part prerogative. Many 
^ of the rights vested in the Cbrown have hitherto 

been exercised either under the authority of a statute or by delegation 
from the Crown, by certain officers and ministers. This section provides 
for resumption by the Crown of all such delegated rights and their re- 
distribution in such manner as the Act prescribes. This redistribution 
in accordance with the provisions of the Act restricts to a certain extent 


the prerogative rights of the CVown ; for example, the prerogative to 
determine the extent of the Governor-General’s and Governor’s powers 
under Letters Patent is restricted by those sections of this Act which 
prescribe the extent of the federal and the provincial executive authority. 
It is to be noted that where the operation of a statute overlaps the 
exercise of the prerogative, there the prerogative is superseded to the 
extent of overlapping.'* Despite the wide operation of the Act, the 
Crown can still exercise in respect of India all prerogative powers such 
as the Crown possesses over overseas territories, save in so far as they 
are regulated by the Act. 


1. The Crown possesses the vital prerogative of the control of 
foreign policy, including the right to cede territory. The Federal 
Legislature cannot make any law affecting the dominion or suzerainty 
of the Crown in any part of India by s. 110 (6) (i). The Crown may 
delegate under the Act the exercise of prerogatives regarding external 
affairs to the Governor-General.* For the unfederated States, the dele- 
gation will be made to His Majesty’s representative.® The proclamation 
of neutrality in the case of war emanates from the Crown, and the rules 
to be observed in India are those prescribed by His Majesty’s Orders. 
The pow'er to make peace is likewise a prerogative power which includes 
the right to enforce the terms of treaties. This power also may be dele- 
gated to the Governor-General, as was done in the case of various treaties 
with Afghanistan. 


1 See s. 99 (2). See also th^powers of the Legislature under its foreign juri.s- 
diction, s. 294. 

2 53 & 54 Viet. c. 37, 1890. 

3 Attorney-General v. DeKeyser'a Royal Hotel Ltd., [1920] A.C. 508. 

„ * See 8. 3 (1) (6). 6 gee a. 3 (2). 
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2. Tlie Crown has the prerogatire of tlie annexation or cession i 

of territorifes.^ But the annexed territory can only be included in a. 
Province, and such inclusion must take place, in the manner specified 
in s. 311 (1), i.e. after consultation with the Government and the legis- 
lature of the Federation and of the Province concenred. It has been ' 
held by the Privy Council that the cession of territory by an Act of the i 
Indian Legislature is invalid.* ' 

3. The Crown has many prerogative rights in relation to property 

such as the right to escheat : the right to gold and silver mines * ; the right 
to bo?ia vacantia or goods over which no one can claim a property, such 
as the estate of persons dying intestate and without next of heir * ; trea- 
sure-trove ; the personal property of a dissolved corporation, etc. All 
the land in British India is vested in the Crown as ultimate owner, and 
all waste land is its absolute property.® S. 174 of the Act provides that 
any property in India accruing to the Crown by escheat or lapse or as 
hona vacantia shall, if it is property situate in a Province, vest in the 
Crown for the piurpose of the Government of that Province. But the 
Act does not mention, as in the preceding case, whether the prerogative 
right over mines or treasure-trove attaches to the Crown for the purpose 
of the Province (where they are situated), or of the Federation. It is 
necessary to make this distinction in the character of the prerogative 
authority, since the unity of the authority of the Crown is broken by 
the creation of the federal system. It may be assumed, however, on 
the analogy of the Hudson Bay case, that the gold and silver mines 
and waste lands belong to the Crown, by virtue of its prerogative right 
for the purposes of the Province, in the territory of which they are 
situate, and in all other cases to the Federation. ' 

4. The Crown enjoys, apart from statute, immunity from civil 
or criminal jrroceedings for itself and its property, including its ships. ; 
See Young v. S.S. Scotia f where it was held that the ships of the Crown 
are exempt from seizure in respect of salvage claims or damage done by 
collision. Exemption from civil liability has been modified in diverse 
ways by the Act which makes provision for direct suit against the Feder- 
ation and Provii ces and in certain cases against the Secretary of State.* 

5. The prerogative right to grant honours of all kinds, whether in 
British India or on Rulers and subjects of the Indian States, and the 
right to settle the order of precedence whether in British India or as 
between the Rulers are reserved to the Crown. 

6. The Crown enjoys the prerogative of granting pardon. It is. 
provided in s. 295 of the Act that no authority outside a Province except 
the Governor-General shall have any power to suspend, remit or commute 
a sentence of death passed on any person convicted in the Province. 
The section further provides that nothing in the Act shall derogate from 
the right of His Majesty or’^f the Gowemor-General, if any such right is 
delegated to him, to grant pardon, reprieves, respites or remissions of 
punishment. 

1 See B. 110 (6) (i). 

* See Damodar Oordhan v. Deoram Kanji, [1876] 1 A.C. 332. 

® Hudson's Bay Co. v. A.G.for Canada, [1920] A.C. 285. 

* Attomey-Qeneral of Ontario v. Mercar (1883). 8 A.C. 767 ; Collector of Masuli- 
patam v. Narainapah (1860), 8 M.I.A. 600. 

6 In re Transfer of Natural Pesources to the Province of Sasl-alcliewan, [1932] 
A.C. 28. 

» [1903] A.C. 501. 


7 See s. 176 and s. 179. 
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7. Paramountcy is a part of the royal prerogative. The Crown 
possesses large powers over the Indian States as the Paramount Power 
in India. Acts done by the Crown, in relation to the Indian States in 
exercise of powers vested in it as the Paramount Power, are Acts of State 
which are not cognizable by any court either in India or in Great 
Britain.^ The greater part of the field of paramountcy is untouched by 
the Act. The Act contemplates that certain matters which had hitherto 
been determined between the States and the Crown wiU in future be 
regulated to the extent that States accede to the Federation, by the 
legislative and executive authority of the Federation. But in other 
respects (and in all respects as regards non-federating States), para- 
mountcy is essentially untouched by the Act. 

Acco rding to Pr ofeggor. Hpldsworth,® the growth of paramountcy 
has added a new and distinct prerogative to the Crown. The complex 
of rights and duties covered by the term paramountcy is only a part of 
the royal prerogative, though a very distinct part. The prerogative, 
modified and supplanted by statutes and constitutional practice, is 
the source of many of the important powers of the executive through- 
out the British Empire. With respect to the Indian States, the 
Paramount Power does not possess the whole of these rights and powers 
— the control of the courts, of the police and of the coinage belongs to 
the States. Professor Holdsworth further maintains that paramountcy 
is a distinct part of the prerogative. Whereas by the common law and 
by statute, the prerogative extends over all countries which are governed 
by the Crown, paramountcy only extends to the Indian States, and the 
States are only subject to that part of the prerogative which is included 
in the term ‘ paramountcy for State territory is not British teri’itory, 
nor are the State subjects while residing in their States, British subjects. 
Another distinctive feature of paramountcy is that it does not depend 
for its existence on the common law, though in some respects, the mode 
of exercise has been prescribed by statute. rests upon treaties, 
engagements and eanuda, supplemented by usage and by decisions of 
the Government of India and of the Secretary of State, embodied in the 
practice of the Political department.*^ 

8. In general, the Grown .enjoys, subject to the provisions of the 
Act, all , the privileges it has under the prerogative in England. Thus, 
it is entitled to the benefit of the rule that no statute is deemed to bind 
the Crown unless this is specifically mentioned or is essentially implied 
by the measure.® 

The rights of the Crown in India may, however, exceed, apart from 
statute, those of the Crown in England, for the Crown in India succeeded 
to all the rights of the East India Company and that body had, by virtue 
of the acquisition of territory fix)m earlier sovereigns, the same rights 
over the territories as their late sovereigns had.* 

1 See Secretary of State v. Kamachee Boye Saheba (1839), 13 Moo. P.C.C. 22 ; 
Salanian v. Secretary of State, [1900] 1 K.B. 613. See also Part X, Chapter V, 
note on Kui.e or Law, under Act or State. 

2 See the Law Quarterly Review (1930), Vol. XLVI, p. 407. 

3 Secretary of Stale v. Bombay Landirtg <fc Shipping Co. (1868) 5 Bom. H.C.R. 
at p. 27 : Ganpal Putaya v. CoUector of Kanara (1876) 1 Bom. 7 ; Secretary of Slate 
^ . Mathura Bhai (1890), 14 Bom. 213 ; BeU v. Municipal Commieaionera of Madras 
(1902) 25 Mad. 457. 

4 Sana Vbhee Singh v. CoUector of Broach (1821), 2 Borr. 60 ; Salaman v. Sec- 
tary of Slate, [1906] 1 K.B. 613; Bapooji Bughoonafh v. Sinwar Kana (1822) 2 

RK-itw Q'Tk ' ' 
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The word ‘ Viceroy ’ employed to describe the representative of the 
„ ^ King-Emperor in relation to the Indian States was 

e ceroy adopted by the Butler Committee and accepted 
by the Simon Commission.^ As they point out, the word does not occur 
in any Act or statutory rule, nor is it used in the Warrant of Appointment 
of the Governor-General under s. 34 of the old Act. It appears for the 
first time in Queen Victoria’s Proclamation of 1858 when Lord Canning 
was appointed ‘ Our first Viceroy and Governor-General ’, thereby 
distinguishing him, on the direct assumption bj’’ the Crown of the Govern- 
ment of India, from the previous Governor-General under the Company. 
The Butler Committee* recommended that the Viceroy, and not (as 
under the old Act) the Governor-General, should be the agent of the 
Paramount Power in its relations with the Princes. But under s. 33 


of the old Act, the superintendence, direction and control of the whole 
of India (including the Indian States) is vested in the Governor-General 
in Council. The Simon Commission recommended an amendment of 


the law® so that the exercise of paramountcy over the Indian States 
is vested in the hands of the Viceroy, as distinguished from the Governor- 
General. In the White Paper,* it is stated that on the repeal of the old 
Act, all powers in connexion with the government of British India will 
vest in the Crown ; and the powers vessted in the Crown in relation to 
the Indian States formerly exorcised through the Governor-Gen ral 
in Council (except those which are requisite for federal purposes and 
which the Rulers have assented to transfer to the Pederation for such 


purposes) will be exercised by the Viceroy as the Crown’s representative. 
These powers will be outside the scope of the federal constitution. The 
Viceroy will thus be recognized as holding an office separate from that 
of the Governor-General. The office of the Governor-General of the 


Federation will be, under the new Act, constituted by Letters Patent 
conferring on him powers to be exercised as the King’s representative, 
and such other powers not inconsistent with that Act as may be delegated 
to him by His Majesty the King-Emperor. 

Thus, under the new Act, there is a distinction drawn between the 
functions of the Governor-General and those of the Viceroy. The 
Governor- General, for instance, will be in charge of external affairs, which 
will not, however, include relations with the Indian States in matters in 
which they have not agreed to federate, such matters being dealt with 
personally by the Viceroy as representing the Crown in its relation with 
the States.® 


His Majesty’s principal Secretaries of State are now seven in num- 
„ bor ; but although in practice the powers of the 

® State^*^ ° Secretary of State arc assigned to seven different 

persons, there is still in legal form only one office, 
and any one of the Secretaries may legally exercise its powers. Acts 
of Parliament still confer powers on a Secretary of State, which by 
statutory definition means ‘ one of His Majesty’s principal Secretaries of 
State ’. Under the old Act, the Secretary of State appomts, and is assist- 
ed by, the Council of India, consisting of fifteen members, of whom 
nine must have recently served or resided for ten years in India. Unlike 
the departments of the other Secretaries of State, the expenses of the 
India Office were charged mainly not upon the revenues of Great Britain, 


1 See Vol. II, 220, footnote, 
a Vol. II, 229. 

5 See W.P. Prop. 3, 


2 Pars. 67 and 106. 
4 Intr. 0-10. 
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but upon those of India, but an annual grant-in-aid of the comparatively 
f.riflin g sum of £150,000 was made by the Treasury as a contribution 
to the coat of the department. Parliament paid the salary of the Sec- 
retary of State and of the Parliamentary Under-Secretary, but the rest 
of the vote took the form of a grant-in-aid in respect of the expenditure 
of the India Office in England. This expenditure was not audited in 
detail by the Controller and Auditor-General, nor were the un, spent 
balances surrendered, according to the ordinary rule, to the Exchequer.' 

The Gover- 3.— (1) The Govemor-General of India is appointed by 

of His Majesty by a Commission under the Royal Sign Manual 

and His and has — 

(a) all such powers and duties as are conferred or 
imposed on him by or under this Act ; and 

(b) such other powers of His Majesty, not being 
powers connected with the exercise of the 
functions of the Crown in its relations with 
Indian States, as His Majesty may be pleased 
to assign to him. 

(2) His Majesty’s Representative for the exercise of 
the functions of the Crown in its relations with Indian 
States is appointed by His Majesty in like manner and has 
such powers and duties in connection with the exercise of 
those functions (not being powers or duties conferred or 
imposed by or under this Act on the Governor-General) as 
His Majesty may be pleased to assign to him. 

(3) It shall be lawful for His Majesty to ai)point one 
person to fill both the said offices.* 

Inasmuch as the basis of the new Act is a Federation including 
the Indian States, a distinction has been drawn between the rights, 
authority and jurisdiction of the Crown in and over British India on 
the one hand and its rights, authority and jurisdiction elsewhere in India, 
including rights comprehended under the name of paramountcy on the 
other. These, under the old Act, were exercised on behalf of the Crowi 
by the Governor-General in Council, under the general supervision of 
the Secretary of State ; and under the new Act they have been resumed 
in their entirety into the hands of the Crown. They are now to be 

1 See J.e.R. 382-89, and for audit, Sim. C.R. Vol. I, 432, and J.C.R. 396-99. 
See further Part XI, ss. 264-69, and notes. For the position of the Secretary 
of State under the old Act sob old Act, s. 2 (Secretary of State), ss. 3-10 
(Council of India), ss. 17-18 (Establishment of the Secretary of State), s. 21 (control 
over expenditure), ss. 23-27 (accounts of (Secretary of State and audit), ss. 28-20 
and 32 (rights of Secretary of State over property and liability). W.P. Intr. 
67-69 ; W.P. Prop. 177-79 ; J.C.R. 162, 382-89, 396-99. For transitory provisions, 
see notes under s. 145. 

2 See old Act, s. 34; W.P. Intr. 9 and 10; and W.P. Prop. 6; J.C.R. 158, 
and 185. For Instrumeht of Ihstruotions, see bb. 13, 14, 53, and notes there- 
under. See notes to s. 2(2) above under Pabamountoy and Viobroy. 
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exercised by the representative of the Crown in his capacity as Viceroy ; 
so the offiCb of the Governor-General has been severed from that of 
Viceroy.^ 

The office of the Governor-General and the office of Viceroy will, 
as a matter of course, be combined in the same person even though the 
two offices may constitutionally be held by two different persons. 

The office of the Governor-General is constituted by Letters Patent 
under the Great Sea], accompanied by Instructions under the Royal 
Sign Manual and Signet, while the actual appointment is made by com- 
mission under the Royal Sign Manual and Signet. 

The use of the Seal ensures the responsibility of the Secretary of, 
State for every act of the King. The British Government have no 
longer any voice in the choice of the Governor-General of a self-governing 
Dominion, who is appointed by the King exclusively on the advice of the 
Ministry of the Dominion concerned. The case of India is different. 
It will continue to be a dependency under the Act and the Indian Ministry 
cannot claim to have any voice in the selection of the Governor or the 
Governor-General.* 

Under s. 87 of the old Act, if the Governor-General or the Governor 
departed from India, intending to return to Europe, his office thereupon 
became vacant. By the Government of India (Leave of Absence) Act, 
1924,* the Secretary of State in Council was empowered to grant leave 
once for a period up to four months to a Governor-General, and, on the re- 
commendation of the Governor-General in Council, to a Governor. There 
is in the new Act no provision corresponding to the old s. 87, and the Act 
has been repealed.* Provision regarding leave will now be regulated 
by Order in Council (under paragraph 2 of the Third Schedule) and 
paragraph 3 of this Schedule provides for leave allowance to the Governor- 
General or the Governor. 

For transitory provisions see notes under s. 145. 

See the Letters Patent® dated the 5th March, 1937, constituting 
the office of the Governor-General of India, under s. 3(1). Power is 
given to him in His Majesty’s name to grant pardon ® and to grant 
commissions in His Majesty’s Indian Naval Forces, Indian Land 
Forces, and Indian Air Forced 

By Letters Patent® dated the 5th March, 1937, the office of the 
Crown’s Representative for the exercise of its functions in its relation 
with Indian States was constituted. In paragraph 2, it was laid down 
that the person who is the Governor-General for the time being shall 
also be the Crown’s representative. 

Instructions'^ to the Governor-General of India under the Royal 
Sign Manual and Signet have been issued on the 8th March, 1937. 

Commission under the Royal Sign Manual and Signet dated the 
8th March, 1937, appointing the Marquess of Linlithgow Governor- 
General of India and the Crown’s representative for the exercise of its 
functions in its relation with Indian States, has been issued.*® 


1 W.P. Intr. 10. 2 See J.C.R. par. 61 3 14 & IS Geo. 5, c. 28. 

* See the Sixteenth Schedule. 

5 Gazette of India Extraordinary, April 1, 1937, p. 1. 

8 S. 295(2). 7 s. 234. 

® Gazette of India Extraordinary, April 1, 1937, p. 426. 

8 Ibid., p. 4. 

Gazette of India Extraordinary, April 1, 1937, p. 3. 
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The CoiB- 
mander-in- 
Chief in 
India 


4. There shall be a Commander-in-Chief of His 
Majesty’s Forces in India appointed by Warrant under the 
Royal Sign Manual. 

Under the old Act, the Commandor-in-Chief was ordinarily appointed 
member of the Govemor-GeneraTs Executive Council by His Majesty. 
He ranked next after the Governor-General. His salary was Rs.1,00,000 
a year. He could be granted leave of absence. Under the new Act, the 
executive authority of the Federation vested in the Governor-General 
includes the superintendence, direction and control of the military 
government of India as under old s. 33, but the command of the Forces 
in India will be exercised by the Commandcr-in-Chief to be appointed 
by His Majesty. His pay, allowances and conditions of service will be 
regulated by Order in Council.^ 

1 Soe 8. 232 and notes. 



FART II 

THE FEDERATION OF INDIA 




CHAPTER I 


ESTABLISHMENT OF FEDERATION AND ACCESSION OF 
INDIAN STATES 


INTRODUCTION 

The Act provides for a federal constitution for India. It creates 
a new polity called the Federation of India in which both th e Brit ish 
Indian Provinces and the Indian States are to be federally united. 

The scheme of federation embracing every part of Greater India 
(i.e. British India and the Indian States) was first foreshadowed in the 
Montagu-Chelmsford Report : 

Looking ahead to the future, we can picture India to ourselves 
i only as presenting the external semblance of some form of ‘ federa- 
! tion ’. The Provinces will ultimately become self-governing units, 
i held together by the central Government which will deal solely 
! with the matters of common concern to them. But the matters 
' common to the Provinces are also those in which the Native States 
' are interested — defence, railways, tariffs, exchange, opium, salt, 
.and posts and telegraphs. The gradual concentration of the 
'Government of India upon such matters will therefore make it 
e,asier for the States, while retaining the autonomy which they 
cjierish in internal matters, to enter into closer association with the 
central Government if they wish to do so. 

The Butler Committee (1929) also visualized constitutional develop- 1 
ment in the direction of federation : 

We have left the door open to closer union. There is nothing 
i in our proposals to prevent the adoption of some form of federah 
1 , union as the two Indias of the present draw nearer to one another 
i in the future. There is nothing in our proposals to prevent a big 
State or group of States from entering now or at any time into 
closer union with British India.* 


The Indian Statutory Commission (1930), following what had, i^heir. 
opinion, become a generally accepted view, expressed in their Report 
their own belief that the essential unity of Greater India would one day 
be expressed in some form of federal association. Tim delegates of 
British India as also of the Indian States to the three Round Table 
CSfflEereiices held in London (1930-3) unanimously accepted the federal 
constitution as being most suitable for India. 

The theory and practice of federation in the modem state is not 
older than the American federation which came 
e era sm existence in 1787, although the federal idea 

of govenunent is ancient, and had actually been followed in Greece. 
Several federal states have since come into existence — Switzerland in 
1837, Canada and Germany in 1867, Australia in 1902, South Africa in 
1909, and Germany again in 1919, Regarding the conditions of 
federalism, Dicey observes as follows : 


1 Par, 300. 


- fuller Com. R.^ 78. 
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A federal state requires for its formation two conditions. 
There must exist in the first place, a body of countries, such as the 
cantons of Switzerland, the colonies of America, or the prbYinces of 
Canada, so closelj^ connected by locality, by history, by race or the 
like, as to be capable of bearing in the eyes of their inhabitants 
aii^ impress of common nationality ... A second condition abso- 
lutely essential to the founding of a federal system is the existence 
of a very peculiar state of sentiment among the inhabitants which 
it is proposed to unite. They must desire union and must not 
desire unity. If there be no desire to unite, there is clearly no basi.s 
for federation . . . The phase of sentiment, in short, which forms 
a necessary condition for the formation of a federal state is that 
the people -of the proposed states who wish to form for many 
purposes a single nation, should not wish to surrender the individual 
existence of each man’s state or eanton. 


Herman Finer writes in Modern Government : 

In the formation of federations the impulses have been given 
by spiritual ideals of material unity, by the prospect of the 
fullest extension of desired rights, by the economic motive, by con- 
siderations of defence, international prestige, the peaceful settle- 
ment of fears produced by the contiguity of human groups, which 
tend to form collective dislikes, the amicable resolution of common 
problems and the energies and aspirations of specified men. On 
the other hand, racial, cultural, religious and economic differences 
obstruct the' formation of the Great States, while personal desires 
for prestige, which can be satisfied only in a small and separate 
polity, add to the separative force. 


^'Distinctive 
'■ characteristics. 


In a truly federal system, both the centripetal and the centrifugal 
fortes, which struggle constantly for supremacy,' have to be balanced, 
and the constitution, while recognizing the distinct political existente of 
communities for certain defined purposes, joins them together 
common whole for certam other equally defined purposes. It is a polf 
contrivance intended to reconcile national authority with the preservati^ 
of state rights. 

First, the federal constitution must be the feaiilt of a deliberate . 

and conscious act pf political evolution. A \ 
federation is made, not bom.^ Second, the result 
of this conscious and deliberate act must be em-ji 
bodied in a written document or Instrument. A federal constitution 
partakes of the nature of a treaty between sovereign states, and so the' 
tre.ity must be reduced to writing. Third, as it is desirable that the 
terms of the treaty should only be varied by the deliberate action of the 
parties thereto^' /the federal eon-stitution must be rigid. There are 
degrees of rigidity varying from the very rigid constitutions of the United 
States, Australia, and Switzerland, the less rigid constitution of Germany, 
and the still less rigid constitution of Canada embodied in the British 
North America Act, which may be, theoretically at any rate, amended or '. 
repealed like any other statute of the Imperial Parliament. Fourth, 
there must be some body, presumably judicial in character, entrusted 
with the authority to safeguard the constitutionalr Instrument, and com- 
petent to interpret its terms. Fifth, there must be a precise distribution 
of powers ; on the one hand between the several organs of the federal 


See Marriott, Vol. II, p. 409. 
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government — the executive, the legislature, and the judiciary ; and 
on the other liand as between the federal government and the 
government of the component states. 

The relations between the Indian States and British India are of 
such a nature that they satisfy the conditions laid down above. As Lord 
Halifax, in a speech before the Toronto University, said : 

The whole (i.e. the States and British India) is a curious and 
unrivalled piece of mosaic, inherited from the past ; adjacent tracts 
distinguished sharply in constitutional position, yet naturally sharing 
a wide community of ideas and often a complete identity of economic 
^ interests. The great functions of government — defence, finance, 
customs, communications and the like — concern equally the two 
Indias, British India and the States ; and those who'plot the future 
of the one or the other are driven at every turn to acknowledge 
the ultimate necessity of debasing some measure of organic unity 
.between them. 


The constituent units of the Federation of India are, under the Act 
the Federating Provinces of British India and so many of the Indian 
States or groups of States as may enter into the Federation. The States 
are free to choose whether or not, they are to enter the Federation. The 
Act assumes that the States desir e some form of association or union, 
but not unity, with British India, but the requires the States to 
express that desire for association in a forntm way by executing a docu- 
ment, called an hiatrument of Accession, under the provisions of s. 6 
of the Act. It has been observed in the White Paper ^ that federation 
in other countries has usually resulted from a pact, entered into by a 
number of political units, each possessed of sovereignty or at least 
autonomy, and each agreeing to surrender to the new central organism, 
which the pact creates, an identical range of powers and jurisdiction to 
be exercised by it on their behalf to the same extent for each one of them 
individually and for the Federation as a whole. Obviously, the question 
of a pact or agreement cannot arise in the case of the Provinces of British 1 
India, as they do not possess any independent or original powers or/ 
authority to .surrender to the central Government. The Indian States! 
are, however, in a different category. The acesssion of an Indian State i 
/to the Federation cgniiot take place otherwise than by the voluiitary 
l^ct of its Ruler.^ The powers of the Federal Government to exercise 
'authority over the States will necessarily be such as are voluntarily 
surrendered by the States to the Federation. is true that the 
Federation of India varies in some features from a t^y federal type, but 
it possesses the ' essential characteristics common to all federations, 
namely, the constitution is set out in a written instrument, the consti- 
tution is made supreme over Governments and legislatures ; power is 
divided between the centre and the mrits ; and the courts, which are 
not subordinate to either, are entrusted with the task of interpreting 
the constitution. « 


.-This directly leads to the consideration of another essential attribute 

Residuary powers ^ f ^ ^deration is a form of 

' government wherem ibr the purpose of the ad- 

ministration of some important governmental functions, the constituent 
units are recognized as independent and free from control by the central 
Government and wherein the administration of the matters of common 
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concern is entrusted to the central Governmentj called the federal 
Gpyemment. This allocation of dilFerent functions to Jocal and to 
central organizations is an essential feature of a federation. This involves 
a distribution of legislative powers, so that each constituent unit is free 
to make its own state laws, and the functions of the common government 
is confined to the making of laws which are excluded from the ambit of 
the state legislatures. 

The manner in which powers are distributed as between the fede ral 
and the state governments is indeed_ vitaI7 In the United St^es, the 
states were intensely tenacious of their rights and only agreed to give 
up to the central authority certain specified functions, all powers not so 
specified remauiing vested in the states. In Australia, the same prin- 
ciple was adopted. By the Commonwealth Act, it is provided that 
every power of the Parliament of a state, unless exclusively vested by the 
constitution in the Commonwealth Parliament or withdrawn from the 
Parliament of the state, is to continue to remain in the state. In Canada, 
on the other hand, the residuary powers are vested in the Dominion 
Parliament. By the British North America Act of 1867, sixteen subjects 
have been exclusively vested in the provincial legislatures, and twenty- 
nine in the Dominion Parliament, and it is expressly provided that that 
Parliament has the right to deal with any matter not coming within the 
classes of subjects assigned by the Act exclusively to the provincial 
legislatures. Some of the federal subjects enumerated tended danger- 
ously to overlap the subjects exclusively assigned to the provinces. As 
there was no provision for a concurrent list, the validity of laws had 
frequently to be tested in the courts.® 

Immense significance attaches to the allocation of residuary powers. 
The Canadian type of federal state may be called centripetal (the 
residuary powers being in the centre). The types of federalism repre- 
sented by the United States and Australia may be called centrifugal (the 
residuary powers being in the states). Under the new Indian constitu- 
tion, a third and an intermediate type has been created, which is of 
an entirely novel character.® The framers of the new Indian consti- 
tution adopt a novel method in the allocation of powers. The Act 
does not confer residuary powers either on the Federal or on the provincial 
Legislature, but makes provision for three lists, the first exclusively 
federal, the second exclusively provincial, and the thkd-ooncurrent ; and 
the power of allocation of the residue is vested in the Governor-General. 
The lists are so widely drawn that they seem to coyer the whole field of 
legislation, and the residue not covered by the lists would be negligible. 
Such an attempt to distribute the functions of legislation, among the 
rival legislatures, is wholly without precedent. As observed by the 
Joint Select Committee, the method adopted is essentially a compromise 
between opposing schools of thought in India. The logical conclasion of 
the White Paper proposals would be to allocate the residuary powers to 
the provincial Legislature, but then there should be in List I a general 
overriding power in the central Legislature in matters of All-India concern, 
since a now subject of legislation cannot be left automatically to fall in 
the provincial field, irrespective of its national implication. But such 
an overriding clause has led to litigation in other federal states. As 
regards the Federated States, the residuary powers in relation to func- 

1 See Marriott, Vol. II, pp, 410 et seq, 

2 See Australia Act, Part V, ss, 61 and 107 ; Canada Act, ss. 91 and 92. 

, ® See s. 104. 
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tions not transferred to the Federation by the Instrument of Accession, 
remain in the States. 

One feature is common in all federal eonstitutions, namely as between 
the federal government and the governments of its component parts, 
there is a division made of the governmental functions and of the authority 
to deal with them. It is not necessary, however, that the local govern- 
ments should be immune from central control in respect of functions 
within their jurisdiction. It is enough if the degree of central control is 
defined in the constitution itself, so that they are necessarily secured from 
any miwarranted interference except in so far as it is provided for in the 
constitution. This distribution of the function, of sovereignty or rather 
this division- of the authority to exercise the functions of sovereignty 
naturally requires the provision of constitutional safeguards against 
mutual encroachment. 

.•it is to be noted that, once the Instrument of Accession has been ' 

^ accepted and the State admitted to the Federation 

Permaneium^ e India, it is not open to the State to withdraw i 
from it at all. The union is a permanent one. The i 
Act may only be amended in those provisions mentioned in the Second 
Schedule without aSecting the accession of the States, and further, the 
amendments must not extend the fimctions of His Majesty or of the 
^ Federation under the Instrument in force. If they are so extended, the 
' amendments will not bind the State unless accepted by a supplementary 
Instrument. In case of_failure of constitutional machineryf wheji..the i 
G overn or-General has issued a Proclamation under s. 15, sqch^Proolama- 1 
tidn can only last for three years, after which the Government oF^he | 
Federation Tnnst"be resumed under the terms of the Act vrtfiEr such \ 
amendments’ as may 6e made by Parliament (which amendments, if 
made outside the Second Schedule, or, if made within the Schedule, they 
extend the functions of His Majesty or of the Federation, will not bind 
the State imless accepted by a supplementary Instrument). The normal 
activities of the Federation must be resumed within three years, so that 
the States who have joined it may continue to enjoy the benefits of the 
union, as provided in the Act. But in no case can any State secede from 
the Federation. A number of judicial decisions in the United States 
has laid down that in the United States, the secession of a State from 
the federation is not admissible.) The constitutional position has thus 
been stated by Herman Finer in The Theory and Practice of Modem 
GovemmerU : 


/ 

V 


The union is properly regarded as a national body, the states- 

being within the system and not capable of acting outside .,.Xhe 

court is the onty judge of the relationship between the parts and the 

whole of the constitution The constitution ui all its provisions 

looks to an indestructible union composed of indestructible states. 
Revocation and secession are impossible — for the Union is perpetua l. 11 


Recently in Australia, the Commonwealth Government has rejected 
the claim of Western Australia to secede, declaring that secession is a 
! constitutional impossibility. 

In a unitary state like England, there is one body of law, that made 
„ , , by Parliament or bodies subordinate to it, to 

ua sm o aw -which English citizens owe obedience. Similarly 
in France. But in a federation, a citizen owes obedience to more than 
one system of law, made by different authorities. For instance, in the 
United States, a citizen is governed by four competing kinds of law ; 
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the federal constitution, the ordinary federal law, the law of the state 
constitutiori^fand the state law. • ; 

^ As Marriott remarks,^ a reduplication of organs, legislativer^f 
administrative, and judicial, is one of the indispensable marks of true j 
federalismJ In the United States, there is a complete system of 
federal ^^cature existing throughout the Union side by side with, and 
quite independent of, the state courts, and no appeal can lie from the . 
state to the federal court, except in cases involving federal law, 
and in cases where one of the parties to the suit belongs to a different 
In Canada, on the other hand, there is only one set of 
courts and one staff of judges ; this is one of the several marks of the 
predominantly unitary basis of the Canadian constitution. In India, , 
the Federal Court has no independent machinery of its own for giving 
effect to its orders and decrees. This work is entrusted to the provincial 
and the state High Courts. The Australian constitution stands midway 
between those of the United States and Canada. The High Court of 
Australia is the supreme federal court ; state courts in Australia, unlike 
the American state courts, are invested with federal jurisdiction, and 
an appeal lies from the state courts to the High Court of Australia. In' 
British India, the citizen is governed by (1) the laws of the imperial 
Parliament applicable to India ; (2) the federal and the provincial 
constitution as in the new Act ; (3) federal laws ; and (4) provincial 
laws.* 

In a Federated State, the citizen is governed by (1) the laws of the 
imperial Parliament applicable to the States ; (2) paramountcy ; (3) 
the constitution and the laws of the Federated State ; (4) the federal 
constitution so far as applicable under the Instrument of Accession, and 
(6) the federal laws made in matters in respect of which the Federal 
Legislature has power to make laws. For the execution and administra- 
tion of these laws, the agency of the provincial Governments may be 
employed, as also the agency of the state Governments.® 

In the Indian constitution, the Act provides against the danger of 
mutual encroachment by creating a Federal Court, and by investing the 
Governor-General with special powers to intervene whenever the federal 
or the state Governments exceed their respective legislative jurisdiction.* 
The Act presupposes the concurrence of a sufficient number of th e 
'run Indlau Stutes to a federa l union to be establishe d 

e n lan a es ftg provisions. From the constitutional point 

of view, the Indian States' (known uixtU^ecently as the Native States) 
lie entirely put, side British India. Thn y possess certain attributes of 
sov ereignty, but they are all under the suzerainty tllft Crown as 

t he~Faramount Powe r. They conduct every department' of internal 
administration in their own name without much interference by the 
British Crown, except in case of gross misgovemment. Supreme execu- 
tive, judicial and legislative authority is vested in their Rulers, and they 
are not subject to the jurisdiction of the British courts, civil or criminal.® 


1 Vol. II, pp. 415-6. 

® See Fart IX, Chapter I, Introduction, under Constitution op the United 
States. 

3 See Part VI. 


* See Introduction at the head of Part IX, Chapter I. 

5 v. Keahab (1892) 8 Cal. 986. Re Bichiirananda v. Bhagabat Perin 

(1899) 16 Cal. 667. 
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^ . . The States can be classified as follows on the : 

^^*State^° ” basis of their representation in the Chamber of | 
y Princes ^ : 

(i) Instates, the Rulers of. which are entitled to a dynastic 

salute of more than eleven guns and, as such, entitled to be j 
members of the Chamber of Princes in their own right, ; 
whose accession will make the Federation possible. , 

(ii) 12J7 States, the Rulers of which are represented in groups in 

the Chamber by twelve members of their order dected by ■' 
themselves, 

(iii) 327 petty estates and jagirs and others who have suchj^ 
■^rep^sMtation. 

L . r ^ ^ 

The internal administration of the different States varies considerably. 
Some of them (about thirty) have instituted Legislative Councils and High 
Courts, while some claim to have separated executive and judicial func- 
tions. There is, however, a wide difference in the degree of administrative 
efficiency of the States, which are ‘in all stages of development, patriarchal, 
feudal or more advanced, while in a few States are found the beginnings of 
representative institutions The one common feature, however, is I 
the personal rule of the Prince, and his control over legislation and I 
admhiistration of justice. 1 


AH the six hundred States are alike in that ‘ they are not part, or 
governed by the law, of British India ’. The smaller territories must, 
therefore, be fitted into the federal scheme, though it is neither possible 
nor expedient for most of them to support a government with full or nearly 
full powers. At present they are mostly administered in groups on behalf 
of their Rulers by British political agents, but this system would be 
inconsistent with the federal principle. An alternative plan is that 
they should relate themselves with the neighbouring full-powered States, 
while continuing their rights and privileges and being assured of due 
representation in the Government of Federal India. 

The Paramount Power, according to the Butler Committee 
Report,® means lhe._Crown acting through the 
Paramountcy Secretary of State for India and the Governor- 
General in Council who are responsible to the Parliament of Great Britain. 
I^ramountcy is based upon tr^Mes, engagements and sanads, supple- 
mented by usage and sufferance and by the decisions of the Government 
of India and the Secretary of State embodied in political practice. 


Usage also has shaped and developed the relationship between 
the Paramount Power and the States from the earliest times, almost 
in some cases from the dates of the treaties themselves .... Usage 
and sufferance have operated in two main directions. In several 
cases where no treaty, engagement or sanad exists, usage and suf- 
ferance have supplied its place in favour of the States. In all cases, 
usage and sufferance have operated to determine questions on which 
the treaties, engagements and sanads are silent. They have been 
a constant factor in the interpretation of those treaties, engage- 
ments and sanads.* 


1 This classification was adopted by the Butler Committee. 

2 See M.C.B. 300. 

i Butler Com. B., 40. 


3 Par. 18. 
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The deciBioa of the Government of India and of the Secretary of 
State and the practice of the Political department have conferred rights 
on the Paramount Power. In Hemcharid Devchand v. Azam SakarUd 
it~w^ held by the Privy Council that the declarations of the Court of 
Directors of the East India Company and of the Secretary of State are 
authoritative. The enforcement of the treaties and the interpretation 
of the various provisions have hitherto been among the normal functions 
of the Government of India, subject to an appellate or supervisory 
jurisdiction of the Secretary of State for India. B y usag e, or, convmition. i 
or as a necessary coroUary to the paramountcy of the British Power, the ! 
GoveiSmSil of India, as agent of tte Paramount Power, have claimed and | 
exercised the right of (a) interpreting the treaties ; (6) installing . the ' 
Princes on the gadi ; (c) admiriTstering the States during the minority 
of the Rulers ; (d) settling disputes between the Rulers and the Jagirdars ; 
and (e) interfering in cases of gross misrule and even deposing the Rulers. 

The Indian States thus stand in peculiar relationship to the British 
Crown as Paramount Power in India. They-arejMt generis ; there is no 
parallel to their position in history, and they are governed by a body of 
coHventinns and usage unlike anything else in the world. They-faR out- 
side both international and ordi^ry municipal law.^ In the opinion of ! 
eminent counsel placed before the Butler Committee by the Rt. Hon. 
Sir Leshe Scott, K.C., M.P., on behalf of the standing committee of the 
Chamber of Princes,® it was stated that the relationship of the Paramount 
Power with the States was entirely contractual. This view did not find 
favour with the Butler Committee, who said * : 

The relationship of the Paramount Power with the States is 
not a merely contractual relationship resting on the treaties made 
more than a century ago. It is a liviug, growing relationship, 
shaped by circumstances and policy, resting, as Professor Westlake' 
has said, on a mixture of history, theory and modem fact. 

The Butler Committee failed to find some formula which would cover the 
exercise of paramountcy, the reason being that conditions alter rapidly. 

‘ Imperial necessity and new conditions may at any time raise unexpected 
! situations. Paramountcy must remain paramount ; it must fulfil its 
' obligation, defining or adapting itself according to the shifting necessities 
of the time and the progressive development of the States.’,® In other 
'words, the relation between the Paramount Power and the States is not 
fixed, rigid or static, but adaptable, mobile or dynamic in character. 
Lord Reading summed up the well-ascertained results of a long historical 
development. He made the following observations in a letter dated 27 
March 1926 to H.E.H. the Nizam of Hyderabad ® : 

The sovereignty of the British Crown is supreme in India and 
therefore no Ruler of an Indian State can justifiably claim to negotiate 
with the British Government on an equal footing. Its supremacy is 
not based on treaties and engagements, but exists independently of 
them, and quite apart from its prerogative in matters relating to 
foreign powers and policies, it is t^ right and duty of the British 
Government, while scrupulously respecting aU treaties and engage- 


1 [1906] A.C. 212, at p. 237. 2 Butler Com. B., 43. 

3 See Beport, Appendix III. * See Beport, par. 39. 

6 Butler Com. R., 57. 

* For the whole of the letter, see Appendix II of the Butler Com. R. 
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meats -with the Indian States, to preserve peace and good order 
throughout India . . . The right of the British Government to inter- 
vene in the internal affairs of the Indian States is another instance off 
the consequences necessarily involved in the supremacy of the Crown. 
The British Government have indeed shown again and again that 
they have no desire to exercise this right without grave reason. 
But the internal, no less than external, security which the ruling 
Princes enjoy is due ultimately to the protecting power of the 
British Government, and where imperial interests are concerned, or 
the general welfare of the people of a State is seriously and grievously 
affected by the action of its government, it is with the Paramount 
Power that the ultimate responsibility of taking remedial action, 
if necessary, must lie. The varpng degrees of internal sovereignty 
which the Rulers enjoy are all subject to the due exercise by the 
Paramount Power of this responsibility ... It is the right and the 
privilege of the Paramount Power to decide all disputes that may 
arise between the States or between one of the States and itself. 

The privileges conferred by the treaties must be construed as subject 
to this paramountcy. No doubt, in any particular case, effect would be 
given to the various provisions of the treaty which can extend or restrict 
the rights which the Paramount Power possesses in respect of that parti- 
cular State. But treaties can in no wise exempt the States from subor- 
dination to the Paramount Power. The Crown has acquired a right by 
usage, independently of the treaties, to take what measures it sees fit, 
for the safety of the British Empire, the interests of India as a whole or . 
the interests of the States. This was the view which commended itself ' 
to Hall, who says of the Indian States that 

their relations to the British Empire are in nil cases .more or 
less defined by treaty ; but in matters not provided for by treaty, 
a ‘ residuary jurisdiction ’ on the part of the Imperial Government 
is considered to exist and the treaties are subject to the reserva^on 
that they may be disregarded when the supreme interests^of the 
Empire are involved or even when the interests of the subjects 
of the native Princes are involved. The treaties really amount to 
little more than statements of limitations which the Imperial 
Government except in very exceptional circumstances, places on its 
action.^ 

One of the striking consequences of the relationship between the.ii 
Paramount Power and the Indian States is that sovereignty is divided) 
between . tfrm in different proportion. It is recogniz^ in the preamblei 
to s. 47 of this Act, that the Ruler of an Indian State may possesa 
sovereignty over his territories. In his minute on Kathiwad ® Sir Henry 
Maine said : 

Sovereignty is a term which in international law indicates 
a well-ascertained assemblage of separate powers or privileges. 
The rights which form part of the aggregate are specially named 
by publicists who distinguish them as the right to administer civil 
and criminal justice, the right to legislate and so forth. A sovereign 
who pos: esses the whole of this aggregate of rights is called an indepen- 
dent sovereign ; but there is not, nor has there ever been, anything 


5 Hall’s International Law, 6th ed., p. 27. 

2 Sir Henry S. Maine’s Minutes 36-7, cited in Butler Com. R., 44. 
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in international law to prevent some of these rights being lodged 
with one possessor and some with another. Sovereigntja has always 
been regarded as divisible... It may perhaps be worth observing 
that according to the more precise language of modem publicists, 
sovereignty is divisible but independence is not. Although the 
expression ‘ partial independence ’ may be popularly used, it is 
technically incorrect. Accordingly there may be found in India every ; 
shade and variety of sovereignty, but there is only one indepen- ' 
I dent sovereign — the British Government. i 

(The Princes are thus, to a certain extent, sovereign within their 
own territories. Then the question arises : Have the States any inter- 
national status ? The legal aspects of the relationship between the Princes ' 
and the Paramount Power owe something to rules and concepts of 
international law and were actually characterized by Sir Henry Maine 
as ‘ quasi-intemational ’. ‘To international law a state is sovereign, 
which demeans itself as independent ; a state is semi-sovereign to the 
extent of the foreign relations which the degree of its practical indepen- 
dence allows it ; and is non-existent if no foreign relations are allowed it.’ ^ 
The tie which unites the British Government and the Princes is not 
strictly international. Sir William Lee-Wamer says in The Native 
States of India ® that Princes ‘ find some shelter under the shadow of ' 
international law ’, which means that the principles of natural justice 
which underlie international law have been applied to their relations, 
so far as they are similar to the relations, dealt with in international 
law. In the interpretation of the treaties, engagements and sanads, ' 
the principles that have been followed were, in the opinion of Sir Henry 
Maine, rather ‘ the principles of the law of nations than English municipal 
law ’. In particular, the principle of international law that treaties 
are not void for duress has been applied to all treaties between the 
Paramount Power and the States. Just as dealings between tw^o sovereign 
states are acts of state which are beyond the sphere of municipal law, 
and are outside the jurisdiction of municipal courts, so acts done by the 
Paramoimt Power in the exercise of authority are acts of state which 
are not cognizable by any municipal court either in India or in Great 
Britain.® Likewise, ‘ the principles of comity which exempt a foreign 
sovereign from the process of the courts and which leads the courts of 
one state to execute the civil process of another state have been 
applied in the dealings between the Paramount Power and the States 

Occasions have arisen when it has been found necessary to arraign a 
ruUng Chief for crimes before specially constituted tribunals or to depose 
him for persistent misconduct or disloyalty. It has been held by the 
Privy Council that such commissions appointed by the Government of 
India which convict the Princes are not in any sense courts from which 
an appeal would lie.® Although the division of sovereignty between the 

1 Westlake, ‘ The Indian States of India ’ in the Law Quarterly Review, Vol. 
XXVI at p. 315. 

* Par. 398. 

* Secretary of State v. Kamachee Boye Saheba (1889), 13 Moo. P.C. 22. Sataman 
V. Secretary of State for India [1906] 1 K.B. 613. 

* Professor R. L. Holdsworth, ‘ The Indian States of India ’ in the Law 
Quarterly Review, Vol. XL VI, p. 421. See Note to Part X, Chapter I, Act or State 
s Maharaja Madhava Singh v. Secretary of State (1904), 31 I.A. 239. See also 
Muhammad v. Queen-Empress (1897) 24 I.A. 137. 
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Indian States and the Paramount Power gives to their mutual relations 
a ‘ quasi-invernational ’ character, the States do not retain an amount 
of independent sovereignty which brings them within the definition of 
^ persons ’ in international law. As Sir Frederick Pollock observes : 

The relations of the Government of India and the Native States 
are governed by a body of convention and usage not quite Uke 
anything else in the world but such that in cases of doubtful 
interpretation the analogy of international law may often he found 
useful and persuasive. For the purposes of international law proper, 
Mewar and the Nizam’s Dominions have just as much existence as 
New South Wales or Ohio, i.e. none whatever. 

This was the view taken by the Government of India in the proceedings 
arising out of the Manipur case. ‘ The principles of international law 
have no bearing upon the relations between the Government of India, 
as representing the Queen-Empress on the one hand and the Native States 
under the suzerainty of Her Majesty on the other. The paramount \ 
supremacy of the former presupposes and implies the subordination of | 
the latter.’ ^ It follows that the relationship between the States and the'. 
British Crown is not international but is derived from the constitutional 
law of the British Empire,* and according to Professor Holdsworth 
(who was a member of the Indian States Committee) form that part of 
constitutional law which is concerned with the prerogative of the Crown. 
The prerogative is the source of many of the important powers of the 
British Government, and the States are subject to that part of the prero- 
gative which is included in the term ‘ paramountcy 

The Rulers of Indian States have to a large extent power over their 
^ 1 H States and subjects, and may be said to_£Qjjoy 

tema7sov“ei|nty Sffialified internal sovereignty. But they have no 
right to enter into relations with foreign powers. 
The subsidiary treaties uniformly contain a clause by which the States 
are not to enter into negotiations with foreign powers ; and they cannot 
receive diplomatic or consular representatives from other powers. Even 
the employment of non-British Europeans without the express sanction 
of the Government of India is prohibited. The State subjects outside 
India are regarded as British citizens and entitled to the same protection. 
By 39 & 40 Viet., c. 46 ( 1876 ) it was declared in the preamble that 
‘ the several Princes and States in India in alliance with Her Majesty 
have no connexions, engagements or communications with foreign 
powers and the subjects of such Princes and States are when residing 
or being in places hereinafter referred to entitled to the protection of 
the British Government and receive such protection equally with the 
subjects of Her Majesty ’. 

There is a further obligation on the part of the Government of India to 
see that international agreements entered into with foreign powers are 
honoured in the States. In foreign relations, the British Government 
represents the Indian States also, so the obligations thus undertaken are 
binding on the Rulers of the States and may be enforced by the Govern- 
ment even within the jurisdiction of these States : e.g. extradition of 
criminals, international agreements on the opium traffic, or the white 
slave traffic. As the States have no independent status in international 
law, their maritime boundaries — (in the case of Travancore, Baroda 

1 Butler Com. B., 26. 

* See Westlake’s view quoted in Butler Com. R., 43. 
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and other States having a coast-line and the land frontiers in the case 
of Kashmir) — are to be regarded as British frontiers, and in the case of 
maritime boundaries, admiralty and maritime rights are vested in the 
Paramount Power.^ 


Not only are States prohibited from negotiating with foreign powers, : 
they are also prohibited from directly negotiating between themselves. 
This is expressly provided in many treaties. But during the present 
century, circumstances have combined to lead to greater intercommunica- 
tion between the States. But they cannot cede, sell, exchange or part 
with their territories without the approval of the Paramount Power, 
nor without that approval can they settle inter-state disputes.® Sir ) 
Henry Maine said in 1863 : ‘ As we do not allow the States to go to war i 
with one another, we claim the right as a consequence, and undertake 
the duty, of preventing those quarrels and grievances which among 
really independent powers would lead to international conflict.’ This 
principle still holds good according to the Butler Committee. Thus it 
may be stated that while the States have to some extent internal 


.sovereignty, they have no external sovereignty. 

The next point to consider is how far the question of the paramountey 
p y ... of the British Crown in its relations to the States 
afiFected by the Act, in respect of those Rulers 
who accede to the Federation of India. The 


Federal Government under the Act is not a successor to the Government 


of India, as constituted before the new Act, and the powers hitherto 
exercised by the Government of India do not devolve on the Federal 
Government, except in so far as is provided in the Act. One of the 
normal functions of the Indian Government was to act as the agent of 
the Paramount Power in its relations with the States ; but the Federal 
Government will only exercise such powers over the States as are sur- 
rendered by the States to the Federation under the provisions of s. 6 
I of the Act. Questions of paramoxmtcy as between the Crown and the ! 
States do not come within the scope of the Federation at all, and so the 
Act does not deal in any way with this matter. If a State accedes to the 
Federation in certain matters, paramountey will not be applicable to that 
State in those matters. In other respects, whether a State federates or , 
not, paramountey will affect its relationship to the Crown. ' 

Reihtjon^between The general principles which regulate the rela- 
ParamoiifritJ^wrer tions between the Paramount Power and the Indian 
and the States may be summarized as follows : 

(i) The States hsTve. no international life. The external affairs of 
the States aie absolutely controlled by the Crown, which has the power 
to include the States in treaties affecting India. A declaration of war 
by the Crown automatically involves the States, and likewise a declaration 
of peace or neutrality. In foreign coimtries, the British Government is 
bound to protect the State subjects, and similarly it is also to protect the 
foreign nationals in the State territories. 


(ii) The Crown exercises exclusive jurisdiction in every State over ' 
a European British , subject to be tried by the British courts in the 
State or by a British court outside the State. The Crown may claim 
similar jurisdiction over a European foreigner, and also over British 
Indian subjects (though it is not customary to do so), but it can be 
asserted as to servants of the Crown. 


1 K. M. Panikkar, Indian States, pp. 94-6, 


2 Butler Com. B., 47 
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(iii) The Crown exercises complete jurisdiction over all kinds of 
persons in certain territories : 

(а) Berar — ^permanently leased to the Crown. 

(б) The Residencies, which by custom exercise complete jurisdic- 

tion over an area wider than the Residency itself, and a 
few civil stations such as Rajkot. 

(c) The cantonments which, on the principles of international law, 

would be exempt from local jurisdiction.^ 

(d) Railway lands. But cession of lands for defined purposes does 

not carry with it a transfer of general (e.g. for the proper 
working and maintenance of the railway lines) jurisdiction 
for all purposes.® 

(iv) In some States the jurisdiction is shared with the Crown. M i 
the Kathiawar States, the powers of the Chiefs are defined, but a judicial ; 
assistant to the political agent is vested with wide civil and criminal ' 
jurisdiction. No appeal lies to the Privy Council from such jurisdiction.® / 
Similarly, there is a division of jurisdiction in some Orissa States and in 
others ; although jurisdiction can be exercised, it is necessary to obtain 
sanction firom the political agent, for a capital sentence or life imprison- 
ment, as in the case of the Chiefs of central India and the Simla hUl 
tracts. 

(v) For temporary purposes, as in the case of disturbances in a I 
State or during the minority of a Ruler, entire jurisdiction may be taken 
over by the Paramount Power, to be restored again. These powers were 
origin^ly exercised under the royal prerogative which authorized the 
Crown to acquire jurisdiction and to exercise it through such officers as it 
thinks fit. These powers which still exist are regulated by the Indian 
(Foreign Jurisdiction) Order in CJouncil, 1902 (under the Foreign 
Jurisdiction Act, 1890), amended by Order in Council, 1937. 

(vi) The Oown can interfere with the internal administration of j 

the States. It exercises control over succession, interposes its authority j 
during minorities of the Rulers and deposes them for misgovemment. 
But it is also bound to render aid and protect a Ruler from internal j 
rebellion or insurrection. ' 

(vii) The Oown accepts full responsibility for the protection of the 
States against external or internal aggression, and His Majesty’s forces 
may be utilized by the Viceroy for the purpose.* The States are like- 
wise required to afford all necessary facilities in regard to the Indian 
army. A Ruler is bound to render facilities for the maintenance of • 
British Indian troops in his State. He is bound to satisfy the demands 
from time to time by the Crown to facilitate railway development, and 
telegraph construction by cession of land and to aid in the construction 
of military roads. 

(viii) The decision regarding the precedence and salutes due to the 
States and all matters of ceremonial rests with the Crown. 

(ix) Extradition between the Indian States and British India is 
regulated by treaty and the Indian Extradition Act, 1903. The States 
are bound to surrender fugitive criminals from British India. When 
the States seek extradition of an offender from British India, it may 

1 See Be Hayes (1888) 12 Mtul. 39. 

® See Muhammad Yasuf-ud-din v. Queen (1697) 24 Ind. App. 137. 

s Hemehand Devchand v. Azam Sakarlal, [1906] A.C. 212. 

* See 8. 286. 
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proceed under its treaty or ask the political agent to issue a warrant 
which will be executed by a magistrate in British India subject to the 
right of appeal to the local Government or to apply to the local 
Government for surrender. British subjects are not surrendered if the 
political agent certifies that the case is suitable for trial in British India ; 
offences committed by British subjects and servants of the Crown in the 
States may be tried under the law of British India.' In British India, 
the position of the Rulers is governed by s. 86 of the Code of Civil 
Procedure, 1905. The Indian Penal Code, however, does not provide for 
immunity for crimes committed by them : see Gaekmar of Baroda State 
Railway v. Habib Ullah.^ 

As to the authority of the Crown under the Foreign Jurisdiction 
Act, 1890, see s. 294 and notes thereunder. 

With regard to the position of the Federated 

Federated StatM following points may be 

noted : 

(i) Their internal sovereignty is fully guaranteed. 

(ii) The jurisdiction of the federal authorities over them is limited 
under the Instrument of Accession to the extent of the powers transferred. 

(iii) Under the Instrument, the special rights and privileges of any 
particular State may be preserved, if so desired. A maritime State may 
reserve functions relating to shipping and ports. States may retain 
legislative control over post office, opium, excise, currency and coinage. 

(iv) The right to legislate in non-federal spheres is fully secured and., 
as regards the subjects transferred to the Federation, the States retain 
the power of concurrent legislation, subject to the supremacy of the 
federal law in case of conflict. 

y/ (v) The States will nominate their representatives to the Federal 
Legislature. They have been granted larger representation in both 
the Houses than what they would have been entitled to on the basis of 
population. Their population is less than one-fourth of the total, but 
they have been given one-third of the seats in the Upper, and two- 
fifths of the seats in the Lower, House. 

(vi) For a period of ten years from the inauguration of the Federation, 
the States will be exempt from direct taxation by the federal authorities. 
After that period, these States will only be liable for corporation tax, 
which may at their option be commuted for a periodical lump sum 
payment. 

(vii) The administration of the federal laws in the State is to be 
entrusted to that State who will employ their agency for the purpose. 

(viii) In granting leave to appeal against a decision of the State High 
Court (under s. 207), the Federal Court will issue a Letter of Request to 
the Ruler for stating or re-stating a special case by that High Court to 
the Federal Court. The execution of a decree of the Federal Court in 
an appeal from a State would be left to the State High Court and the 
executive powers of the State. 

(ix) The Act imposes special responsibility on the Governor-General 
and the Governor for the protection of the rights of the State and the 
dignity of its Ruler. 


1 See s. 4 of the Indian Penal Code and s. 188 of the Indian Code of Criminal 
Procedure. 

2 (1933) 56 All. 828. 
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(x) The obligation assumed by the Crown for the protection of the / 
iState from internal and external aggression is fully assured by thef 
■exclusion of the department of Defence from the ministerial sphere, the ' 
'Governor-General dealing with the matter in his discretion. 

(xi) The rights of paramountcy vested in the Crown which were ^ 
hitherto exercised by the Governor-General in Council will bo exercised 
by the Governor-General in his discretion, in so far as they come within / 
the Instrument of Accession ; the rights outside the Instrument will bei 
•exercised by His Majesty’s representative. 

The Federated States will be in a distinctly better position under 
the new constitution in the following respects; (1) the State representa- 
tives in the Federal Legislature are allowed a voice in purely British 
Indian matters, while the British Indian representatives have no corre- 
:sponding rights in State matters ; (2) disputes between Federated States 
among themselves and disputes between a State and the Federation or a 
Province on a matter involving legal rights, which were hitherto decided 
by the Governor-General in Council, will now be judicially decided by 
the Federal Court, and an appeal may lie to the Privy Council — a very 
valuable right ; (3) financially the^Btates will be better off. Tribute 
paid by many States will be gradually remitted. Compensation for 
•cession of State territories will be paid by the Federation ; (4) the States 
will now have a voice in the determination of tariff, a matter which has 
hitherto been exclusively dealt with by the central legislature ; (5) the 

Ruler or a subject of a Federated State is eligible to hold any civil office 
under the Crown in India in connexion with the affairs of the Federation, 
and the Ruler or subject of a specified unfederated State may be so 
declared eligible by the Governor-General ; and (6) a Federated State may 
get the ssrvices of the High Commissioner for India for their purposes. 

Indeed, the Act offers many advantages to States who join the i 
Federation. 

V-' 5. — (1) It shall be lawful for His Majesty, if an address Proeiamo- 
in that behalf has been presented to him by each House of Federation 
Parliament and if the condition hereinafter mentioned is of India 
satisfied, to declare by Proclamation that as from the day 
therein appointed there shall be united in a Federation 
under the Crown, by the name of the Federation of India, — 

(а) the Provinces hereinafter called Governors’ ■ 

Provinces ; and 

(б) the Indian States which have acceded or may 

thereafter accede to the Federation ; 

•and in the Federation so established there shall be included 
the Provinces hereinafter called Chief Commissioners’ 
Provinces. 

(2) The condition referred to is that^SUtegi— 

(a) t^ Rulers whereof will, in accordance with the 
provisions contained in Part II of the First 
Schedule to this Act, be entitled to c hoose not 
less than fifty-two members of the Council of 
State ; and 
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(b) the aggregate population whereof, as ascertained 
~ ih accordance with the said" provisions, 
amounts to at least one-half of the total 
'population of the States as so ascertained, 

have acceded to the Federation. 

This section prescribes the date and the conditions of the 
inauguration of the Indian Federation.^ i^The Act does not by itself 
bring the Federation into being. Under s. 449(1), Part II of the Act is. 
to come into force on aich date as His Majesty may appoint by Proclama- 
tion establishing the Federation, and such date is referred to in this Act 
as the date of establishment of the Federation. *^he States constitute' 
one class of units (the Provinces being the other class), and the establish- 
ment of the Federation of India is contingent on the accession of a 
Bujfficient number of the States to the Federation. The constitution -will | 
be brought into operation if the Rulers of the States representing not 
less than half the aggregate population of the Indian States and entitled 
to not less than half the seats allotted to the Federal Upper Chamber, 
called the Coiincil of State, shall have acceded to the Federation in 
accordance with the provisions of the next sectionji For the number of 
representatives allotted to the States to the Feaeral Legislature, see 
Part II of the First Schedule. This condition ensures that the Federation, 
if it comes into existence, will claim allegiance not merely from at least 
half the population of the Indian States but also from a large number of 
the States themselves. 

f The Federation of India can only be established by royal 
Proclamation after the condition just referred to has been satisfied, and 
after an address has been presented to the Crown by both Houses of 
Parliament with a prayer for its promulgation, j The object of providing 
for an address from both Houses is to enable Parliament to be satisfied 
not only that the prescribed number of States have in fact signified their 
desire to accede but also that the financial, economic and political condi- 
tions requisite for the establishment of the Federation upon a sound 
and stable basis have been fulfilled.® 

According to the census figures of 1931, the total population of the 
p. States is about 80, millions and the number of seats 

' ' allotted to the Upper House is 104. Therefore 

States whose aggregate population is 40 millions and which are entitled 
to 52 seats in the Council of State must execute the Instruments of 
Accession to the satisfaction of the Crown, before the Proclamation 
establishing the Federation can be issued. 

The inauguration of the Federation is not to await the accession of 
aU the States. The minimum numbers of States must agree and the others 
may join later on, but within the period stipulated in s. 6(7). A 
similar method was adopted when the Canadian Federation was con- 
stituted. The British North America Act, 1867, which established the 
Canadian Federation, brought together, in the first instance, only four 
provinces ; the others came in later, and the Act prescribed the procedure 
to be followed for the admission of other provinces into the Federation 


1 See W.P. Ihtr. 7-8, W.P. Prop. 2-3 ; J.C.B. 167, 
a See J.C.E. 273. 
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6. — (1) A State shall be deemed to have acceded to the Aeceeaioaof 
rederation if His Majesty has signified his acceptance of 
an Instrument of Accession executed by the Ruler thereof, 
whereby the Ruler for himself, his heirs and successors — 

(а) declares that he accedes to the Federation as 

established under this Act, with the intent 
that His Majesty the King, the Governor- 
General of India, the Federal Legislature, the 
Federal Court and any other Federal authority 
established for the purposes of the Federation 
shall, by virtue of his Instrument of Accession, 
but subject always to the terms thereof, and 
for the purposes only of the Federation, 
exercise in relation to his State such functions 
as may be vested in them by or under this 
Act ; and 

(б) assumes the obligation of ensuring that due 

effect is given withui his State to the provisions 
of this Act so far as they are applicable 
therein by virtue of his Instrument of 
Accession : 

Provided that an Instrument of Accession may be 
executed conditionally on the establishment of the 
Federation on or before a specified date, and in that case 
the State shall not be deemed to have acceded to the 
Federation if the Federation is not established until after 
that date. 

(2) An Instrument of Accession shall specify the 
matters which the Ruler accepts as matters with respect 
to which the Federal Legislature may make laws for his 
State, and the limitations, if any, to which the power of 
the Federal Legislature to make laws for his State, and ' 
the exercise of the executive authority of the Federation in 
his State, are respectively to be subject. 

(3) A Ruler may, by a supplementary Instrument 
executed by him and accepted by His Majesty, vary the 
Instrument of Accession of his State by extending the 
functions which by virtue of that Instrument are exercisable 
by His Majesty or any Federal Authority in relation to his 
State. 

(4) Nothing in this section shall be construed as requir- 
ing His Majesty to accept any Instrument of Accession or 
supplementary Instrument iinless he considers it proper so 
to do, or as empowering His Majesty to accept any such 
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Instrument if it appears to him that the terms thereof are 
inconsistent with the scheme of Federation embodied in this- 
Act : 

Provided that after the establishment of the Federation,, 
if any Instrument has in fact been accepted by His Majesty, 
the validity of that Instrument or of any of its provisions 
shall not be called in question and the provisions of this 
Act shall, in relation to the State, have eifect subject to the 
provisions of the Instrument. 

(5) It shall be a term of every Instrument of Accession 
that the provisions of this Act mentioned in the Second 
Schedule thereto may, without affecting the accession of 
the State, be amended by or by authority of Parliament, 
but no such amendment shall, unless it is accepted by the 
Ruler in a supplementary Instrument, be construed as 
extending the functions which by virtue of the Instrument 
are exercisable by His Majesty or any Federal authority in 
relation to the State. 

(6) An Instrument of Accession or supplementary 
Instrument shall not be valid unless it is executed by the 
Ruler himself, but, subject as aforesaid, references in this 
Act to the Ruler of a State include references to any persons 
for the time being exercising the powers of the Ruler of the 
State, whether by reason of the Ruler’s minority or for 
any other reason. 

(7) After the establishment of the Federation the 
request of a Ruler that his State may be admitted to the 
Federation shah be transmitted to His Majesty through 
the Governor-General, and after the expiration of twenty 
years from the establishment of the Federation the Gov- 
ernor General shall not transmit to His Majesty any such 
request until there has been presented to him by each 
Chamber of the Federal Legislature, for submission to 
His Majesty, an address praying that His Majesty may be 
pleased to admit the State into the Federation. 

(8) In this Act a State which has acceded to the 
Federation is referred to as a Federated State, and the 
Instrument by virtue of which a State has so acceded, con- 
strued together with any supplementary Instrument 
executed under this section, is referred to as the Instrument 
of Accession of that State. 

(9) As soon as may be after any Instrument of Accession 
or supplementary Instrument has been accepted by His 
Majesty under this section, copies of the Instrument 
and of His Majesty’s acceptance thereof shall be laid 
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before Parliament, and all courts shall take judicial notice 
of every such Instrument and Acceptance.^ 


Ordinarily when states or communities desire to federate, they 
determine by mutual negotiation the form of the federal constitution 
desired, and they themselves bring the federation into existence. 
But the circumstances in India are different. A British Indian Province i 
is not independent or autonomous, and cannot negotiate independently’ 
with the other British Indian Provinces or with the Indian States. Nor 
can all the different components of the Federation be bound by an Act; 
of Parliament, which will not have force over Indian States. So this 
Act provides for the machinery whereby the Indian States may 
individually accept the constitution and become part of the Federation. 
The accession of the State thus results from the voluntary act of its 
Ruler. This Act while providing the framework of a federal constitu- 
tion for the whole of India does not bring the Federation into existence 
at once. This can only be done imder the provisions of ss. 5 and 
6 of this Act. The method whereby such States as are willing to come 
into the Federation may formally do so is laid down in this section. 
The Act of Parliament makes the new constitution binding on the British 
Indian Provinces. The Instrument of Accession makes the new con- 
stitution binding on such Indian States as agree to join the Federation, 
where the conditions of s. 5 are fulfilled. But it is open to the Ruler 
by his Instrument of Accession to exclude the power of the Federal 
Legislature to make laws for his State in respect of some of the items in 
the Federal Legislative List (List I, Seventh Schedule) and to attach 
conditions and limitations to his acceptance of the others. By s. 8, the 
executive authority of the Federation is co-extensive with the powers of 
the Federal Legislature. So it is provided in subsection (2) of this 
section that a Ruler can to the same extent exclude the executive 
authority of the Federation in his State or qualify it by corresponding 
conditions or limitations. Under ss. 130-2, complaint about interference 
with water supply (which is really a provincial subject) is a federal 
matter which will attract the jurisdiction of the executive authority of 
the Federation unless excluded by the Ruler in the Instrument of Accession 
under s. 134 of the Act. 


When this is executed by the Ruler of a State, his powers and 
- . jurisdiction in respect of those matters which he 

**Acc^slon° agreed to recognize as federal subjects will be 

exercised by the federal authorities, i.e. the 
Governor-General, the Federal Legislature and the Federal Court, strictly 
within the limits defined in the Instrument. Beyond these limits and 
outside the federal sphere, the autonomy of the State wiU not be touched 
by this Act, and the State’s relations will be exclusively with the Crown, 
and the right to tender advice to the Crown in this regard will lie with 
His Majesty’s Government.® Though the list of federal subjects accepted 
by the Rulers of States may not bo identical in every case, yet it is desir- 
able that the Instrument should in all cases be in the same form, so as 
to avoid difficulty of interpretation by the Federal Court. Then it is 


* See Introduction to this Chapter under Ikdian States, Paeamountoy, 
Pabamountoy under the Act, and notes to s. 5 under Instrument of Accession. 
See also W.P. Intr. 7-8 ; W.P. Prop. 2-3 ; J.C.R. 153-7. 

* See J.C.R. 158. 
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desirable that there should be a standard list of Federal Subjects for 
acceptance by the States, and any Ruler who desires to except or to 
reserve any subjects appearing in this standard list should make dpt a 
good case for such exception or reservation before his accession can be 
accepted by the Crown. There is no obligation on the part of the Crown 
to accept an accession where the exceptions or reservations sought to be 
made by the Ruler are such as to make the accession illusory or merely 
colourable.' The provisions of ss. 147 and 149 must be accepted by the 
Ruler in the Instrument. 

With regard to the Federated States, the federal jurisdiction will 
extend to them only in respect of those matters which the Ruler of the 
State has agreed in his Instrument to accept as federal. 

The Instrument of Accession will have no binding force until His 
Majesty has signified his acceptance of it and until the Federation has 
been actually inaugurated in accordance with the provisions of s. 5. 
The Crown by accepting the Instrument recognizes certain specified 
matters as federal, and to that extent assents to a modification of it< 
former relations as Paramount Power or under any treaty, with that 
particular State. In respect of all relations concerning non-federating 
States and in respect of relations outside the Instrument of Accession 
concerning Federated States, paramountcy will not be affected by this 
Act. 

The Ruler of a State is to intimate to the Crown his willingness to 
accede to the Federation by executing an Instru- 
d. (1) ment of Accession. This Instrument, after its 

acceptance by the Crown under the provisions of subsection (1), will 
take effect after, and not before, the inauguration of the Federation, 
and for the purposes of the Federation. It will enable the federal 
authorities brought into existence by ths Act to exercise the powers and 
the jurisdiction of the Ruler in respect of those matters which he has 
recognized as federal subjects. The authority of the Federation will 
be exercised strictly within the limits defined by the Instrument of 
Accession. Outside these limits, the sovereignty of the Indian States 
and their relations with the Crown will not be affected in any way by the 
Act. 

Subject to the provisions of subsection (4), a Ruler in accepting 
a subject in the Federal List as a federal subject 
■ ' ' may attach limitations to the power to be exercised 

in respect of that subject by the Federal Legislature in relation to his 
State and also to the executive authority of the Federation which follows 
from the authority of the Federal Legislature. Some of the States may 
provide for the exception or reservation of certain subjects in the 
Instrument of Accession either because of the existing treaty rights or 
because they have enjoyed special privileges (ai for example in connexion 
with postal arrangements, currency or coinage) in matters which may be 
the concern of the Federation. This does not, however, involve power to 
qualify the provisions of the Act itself. 

fThe Federation of India is a union between the Provinces and those 
States who have joined by a formal Instrument of 


Cl. (4) 


Accession. After the Federated States have joined. 


they cannot withdraw. On the other hand, the conditions on which 
they have agreed to join the Federation should notbealterei prejudicially. - 
So there should not be any alterations or amendments in this Act on 


1 J.C.R. 166-6. 
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matters which affect the Eodoratod States ; any such amendment will not, 
without the consent of the Ruler, apply to any Eederatod State. The 
Second Scheclulo mentions the provisions of tliis Act whioh may be 
amended without affecting the validity of an Instrument of Accession. 
For instance, in Part II, Chapter II of this Act, provisions regarding the 
exercise by the Governor-General on behalf of His Majesty of the execu- 
tive authority of the Federation regarding the functions of the Council of 
Ministers, regarding the special responsibilities of the Governor-General, 
or regarding the peace or tranquillity of India, may not be amended 
without affecting the validity of the Instrument of Accession. But on 
the other hand, s. 16 of this Act regarding appointment, dismissal, etc. 
of the Advocate-General may be amended without affecting the 
Instrument. 

This subsection reserves full powers to the Crown to reject any 
proposals for an Instrument of Accession by an individual State, and, in 
particular, if it appears that the terms thereof are inconsistent with the 
scheme of Federation embodied in the Act. There is no obligation on the 
Crown to accept an accession when the exceptions or reservations sought 
to be made by the Ruler are such as to make the accession illusory or 
merely colourable.* The Instrument will not be accepted unless the 
Euler agrees therein to the provisions of ss. 147 and 149. 

The proviso makes it clear that an Instrument of Accession, once 
accepted, is to be conclusive as to the extent of federal authority, both 
legislative and executive, in relation to the State. 

The Second Schedule specifies the provisions of the Act whioh may 
be amended without affecting the accession of a 

■ 1 * State. The Act which is an Act of the British 

legislature may be amended by Parliament. But if the amendments 
relate to sections of the Act outside the Second Schedule, they will not 
extend the jurisdiction of the Crown or of any federal authority in an 
Indian State, unless its Ruler accepts the amendments by executing a 
supplementary Instrument of Accession. 

The object is to get the States to join the 

' * ' Federation quickly. So a time limit of twenty 

years is provided, after which it is made difficult for a State to join the 
Federation. 

The Federal Legislative List refers to the list 

■ ' ^ mentioned in s, 100(1) below, viz. List I in the 

Seventh Schedule. 


* See J.C.B. 166. 
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THE FEDERAL EXECUTIVE 


INTRODUCTION 

^ Under the old Act (s. 33), the superintendence, direction and 
control of the civU and military government of 
e o d Act India ms vested in the Governor-General in 
Council who was to obey all the orders of the Secretary of State. The 
Governor-General was assisted by an Executive Council appointed by 
Hie Majesty by warrant under the Royal Sign Manual, the number of the 
members of the Council being such as His Majesty thought fit to appoint./ 
In practice, the number of members ,was six excluding the Governor- 
General and the Commander-in-Chie^/who was ordinarily, though not 
necessarily, a member of the Council and who in that case ranked next 
after the Governor-General. Not less than three of the members must 
have been in the service of the Crown in India for at least ten years. 
These were all members of the Indian Civil Service. Another member 
was to be a barrister or pleader of at least ten years’ standing. The 
tenure of office was in practice five years. The Govemor-Gener^ 
appointed a vice-president who presided at meetings of the Council m 
his absence. In case of difference of opinion, the Governor-General ha(M . 
second or casting vote. But if any measure was proposed before the 
Council whereby in his judgement the safety, tranquillity or interests of 
British India or any part thereof was materially affected, he could over- 
rule the Council.' The Governor-General in Council was not responsible 
to the Indian Legislature, but only to the Secretary of State, and ulti- 
mately to the British Parliament. The Governor-General in Council, 
if satisfied that any demand for supply refused or reduced by either 
Chamber of the Legislature was essential for the safety, tranquillity or 
interests of British India, could act as if it had been assented to. He 
could also, in ease of emergency, authorize such expenditure as he thought 
necessary for the safety or tranquillity of British India. 

, The new Act vests the entire executive power and authority of thei 
A-f Federation in the Governor-General as the represen 

tative of the King. The Governor-General wil. 
also exercise such prerogative powers (not being powers inconsistent] 
with the Act) as His Majesty may be pleased to delegate to him, 
The supreme command of the military, naval and air forces is vesta 
in the Governor-General, although power has been reserved to Hi 
Majesty to appoint a Commander-in-Chief to exercise in relation tc 
military and air forces such powers as may be assigned to him 
In relation to Federated States, the executive authority will only 
extend to such matters as their Rulers have accepted as falling within, 
their Instruments of Accession. The Act further provides the Governor 4' 
General with a Council of Ministers, chosen and summoned by him anti 
holding office during his pleasure, to aid and advise him in exercise of 
the powers conferr^ on him by the Act except in relation to powers 
relating to (1) defence, external affairs and ecclesiastical affairs, (2) thf 


' Old Act, s8. 36~41. 


2 S. 3. 
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fedmimstration of British Baluchistan, and (3) such other matters as 
[are left by the Act to his discretion. Besides, in respect of certain 
specified matters which have been transferred to the control of ministersl 
the Governor- General is declared to have a ‘ special responsibility fl 
and the Instrument of Instructions will direct him to be ordinarily! 
guidod by the advice of ministers in the sphere in which they have the 
constitutional right to tender it, unless in his opinion, one of his special 
responsibilities is involved, in which case he will be at liberty to act 
in such manner as he judges requisite for the fulfilment of the special 
responsibility even though this may be contrary to the advice which his 
ministers have tendered. In these and in certain other specified matters 
within the sphere of ministerial responsibility, he is to act in the exercise 
of his individual judgement. See below under in his discbbtion : in 

HIS INDIVIDUAL JUDGEMENT.* 


The powers of the Governor-General are partly derived from the 
P ers £ th partly from the Letters Patent, which 

Goveraor-General authorize, empower and command him to do all 
things that belong to his office in accordance with 
the Letters Patent and the Instrument of Instructions ® and any laws 
in force in India. The Governor-General must always be held to possess 
all the powers necessary for meeting any emergency which may require 
him to take immediate action for the safety of India and, in particular, 
the Act makes provisions in case of failure of the constitutional machinery 
^Hbg^ied in this Act, and in that case the Governor-General may as.sume 
Tohimself all or any of the powers vested in, or exercisable by, any 
federal body or authority.* As the Joint Parliamentary Committee * 
puts it : 


The Governor-General, in whom the exclusive responsibility 
for the defence of India is vested, must necessarily be free to act 
according to his own judgement, when the peace or tranquillity oi 
. India or any part of India is threatened, even if he finds himsell 
11 thereby compelled to dissent from the advice tendered to him by 
Jhis ministers within their own sphere^ 

/ The federal Government is, under the Act, a dyarchical Gover 7 i- 
mmt,^ the Governor-General’s ministers having the constitutional 
right to tender advice to him on the administration of a portion.only of 
the affairs of the Federation, while the administration of the other 
portions remains the exclusive responsibility of the Governor-General 
himselL The ministerial control is not co-extensive with the federal ' 
Government’s activities. Certain departments which are concerned with 
defence, external affairs and ecclesiastical affairs are entrusted to the 
Governor-General personally, and these matters he will control in res- 
ponsibility to His Majesty’s Government in Great Britain and the British 
Parliament. Moreover, in the exercise of certain powers specified by 
this Act, by the Governor-General at his discretion, he wO be entitled to 
act without seeking advice from his ministers. Lastly, in respect of 
matters in which the ministers have the constitutional right to tender 
advice to him, he need not ,be guided by that advice if its acceptance be 
inconsistent with the fulfilment of any of the purposes for which' he has 
been declared by the Act to be charged with a ‘ special responsibility ’, in 
which case, the Governor-General must act, notwithstanding the advice 


1 See J.C.K. 185. 

3 See SB. 43, 45 and 102. 


* 169 . 


2 See s. 13. 

* J.C.B. 34 and 38. 
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tendered to him, in such manner as he deems requisite for the discharge 
of those ‘ special responsibilities 

The Governor-General has been empowered by the Act to appoint, 
at his discretion, not more than three counsellors, for the purpose of 
assisting him in the administration of defence, external affairs and 
ecclesiastical affairs. Those matters will remain outside the ministerial 
sphere and the Governor-General’s responsibility with respept to them 
will be to the Secretary of State and ultimately to Parliament./’ In respect 
of the federal matters in which he is to act in his discretion as also in 
respect of matters in which he dissents from the ministerial advice, 
the Governor-General is required* to obey such instructions as are 
contained in the Instrument of Instructions as well as such other instruc- 
tions as he may receive from time to time from the Secretary of State for 
India, although disobedience to such instructions will not invalidate 
any act of the Governor-General ; a dissolution, for instance, would be 
valid, even though it was made contrary to the direction of the Secretary 
of State. 


The Governor-General will have a financial adviser to advise him 
• 1 safeguarding of the financial stability and 

and^co^sellors*^ Federal Government. To the extent 

of his activities, the scope of the Finance Minister 
will be diminished. The former will be responsible to the Governor- 
General, the latter to the Legislature. Further the counsellors will 
advise the Governor-General as to matters of defence and will shape 
the budget for defence. The military finance and the military accounts 
departments, now under the Finance Minister, will be transferred to the 
department of Defence ; so the scope of activities of the Finance Minister 
/will be still further diminished. To prevent the chance of friction between 
the financial adviser and the Finance Minister, it has been recom- 
mended by the Joint Parliamentary Committee that the assistance 
and advice of the financial adviser will be available to the ministry, and 
that the Governor-General will always endeavour to secure the appoint- 
ment of a person as such adviser, who will be acceptable to the ministers ; 
and clause (4) of this section provides that in making the selection (after 
the first appointment which may be made before ministers are appointed), 
the Governor-General is to consult the ministers as to the person to be 
selected, though the appointment will be made at his discretion. Further, 
the federal ministry, specially the Finance Minister, will be consulted 
before the proposals for defence expenditure are finally settled. So in 
matters of finance, there will be a threefold responsibility : (1) that of 
the financial adviser to the Governor-General regarding the ensuring 
of the financial stability and credit of the Federation ; (2) that of the 
counsellors to the Governor-General for defence ; (3) that of the Finance 
Minis ter regarding other matters of finance to the Legislature. 

, The place of the King in the British polity is taken in the Dominions 
T» 1*1 * hy a representative of the Crown, generally styled 

Governor- General *^® Governor-General (exc opt in - Nosyfo u n dl an d' ) . 

Ho is charged by statute with the most varied 
duties, and in addition, ho exercises by grant from the Crown the whole 
ambit of the royal prerogative, in so far as is necessary for the administra- 
tion of the Government of the Dominions, including the prerogative of 
mercy .y He was originally regarded as the representative or agent of 


Position of the 
Governor- General 


1 See below under In His Discbetion : Ik His Ikditiduai, Judoemekt. 
3 See s. 14. 
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the British Government in that particular Dominion. But at the Imperial i 
Conference of 1926, after the declaration of Dominion autonomy, the } 
following resolution was passed ; 

It is an essential consequence of the equality of status existing 
among the members of the British Commonwealth of Nations that ' 
the Governor-General of a Dominion is the representative of the 
Crown, holding in all essential respects the same position in relation 
I to the administration of public affairs in the Dominion as is held by 
H.M. the King in Great Britain, and that he is not the representative 
, or agent of H.M.’s Government in Great Britain or of any department 
^ of that Government. 

Since 1927, a new rule has been adopted that communications between 
the Dominions and England no longer pass through the Governor-General, 
but go direct from the Dominion Government to His Majesty’s 
Government in England.^ 

In India, the position of the Governor-General is very different.! 
Under the new Act, he is in many matters, the representative or agent 
of His Majesty’s Government in India. In matters in which the Gov- 
ernor-General is to act in his discretion and in which he is to act in his 
individual judgement — matters which cover a wide range of functions,® — 
the Governor-General under s. 14 of the new Act is, subject to the 
Instrument of Instructions, under the general control of the Secretary of 
State, and is to follow the particular directions from time to time given 
to him by the Secretary of State ; so in these matters he is controlled 
\generally and specifically by His Majesty’s Government in England. 

\ The Governor-General’s authority is derived from his Commission 
and limited to the powers thereby expressly or impliedly entrusted to 
him. The executive power of the Governor-General, save by special | 
delegation, does not extend to declaring war, making peace, entering | 
into negotiations with foreign powers, accrediting or receiving diplomatic 
agents, making treaties or tak^g other similar action.® 

Subject to the provisions of the Act, the executive authority of the 
I Federation is to be exorcised by the Governor-General as the representa- 
\ tive of the King. The constitutional position of the Governor-General is 
^defined in s. 7(1), which provides generally for the government of the 
Federation, and in s. 7(2) which provides for the exercise of powers 
conferred on the Governor-General by other provisions of the Act. The 
IGovemor-General will also exercise such prerogative powers (not being 
mconsistent with the Act) as His Majesty may be pleased to delegate 
^o him. Some of these powers are laid down in the warrant of appoint- 
ment which has a statutory basis, and should be distinguished from the 
Instrument of Instructions. The most important of these, functions i^ 
the^^ixercise- of the royal prerogative to grant pardons, free or condi-i 
tional, to ^BBemders, convicted by courts of justios.^-. -ButlinJiEie exercise' 
of some (though not all) of the statutory powers, th e Gnvemnr. Genera.l is 
required ^ the Act to pay due obedience jtq^ such d irectio ns as may] 
from timeT^f tmie be given to him by the Secretary ~of State.® The 
provisions of s. 7 may be compared with similar sections of the sfetutes 
governing some of the Dominions. S. 9 of the Canada Acty/ which 


> See Keith’s Dominion Autonomy in Practice, 1929, pp. 3-5, 33. 

* See list given below under In His Discretion: In His Individual 

JUD CEMENT. 


3 See s. 11. 


*■ See s. 295. 


8 See s, 14. 
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provides for the constitution of Canada, is as follows : ‘ The executive 
government and authority of and over Canada is hereby declared to 
continue and be vested in the Queen.’ S. 15 of the same Act runs 
as follows : ‘ The Commander-in-Chief of the land and naval militia 

and of all naval and military forces of and in Canada, is hereby de- 
clared to continue and be vested in the Queen.’ 'I^e corresponding 
sections of the Australia Act, 1909 , are as follows : The executive 
pbwer of the Commonwealth is vested in the Queen and is exercisable by 
the Governor-General as the Queen’s representative and extends to the 
execution and the maintenance of the constitution and of the laws of 
the Commonwealth.’ 

S. 68 provides : ‘ The Commander-in-Chief of the naval and militarj' 
forces of the Commonwealth is vested in the Governor-General as the 
Queen’s representative.’ 

S. 8 of the Africa Act provides : ‘ The executive Government 
of the Union is vested in the King and shall be administered by His 
Majesty in person or by a Governor-General as his representative.’ 
S. 9 of the same Act is as follows : ‘ The Governor-General shall be 
appointed by the King and shall have and may exercise in the Union 
during the fcng’s pleasure, but subject to this Act, such powers and 
functions of the King as His Majesty may be pleased to assign to him.’ 

S. 17 provides : ‘ The Commander-in-Chief of the naval and military 
forces trfthin the Union is vested in the King or in the Governor- General 


as his representative.’ 

In India the Crown is, as in the Dominions, an integral part of the 
executive government of the Federation. Under s. 1 of the old Act, 
India was governed by and in the name of His Majesty, but the executive 
government in India, namely, the Governor-General in Council, had 
imder s. 33 of the old Act only certain delegated functions of superinten- 
dence, direction and control, subject to the superior control of the Secretary 
of State who was responsible to Parliament. India, in the words of 
Lord Curzon, is ‘ a subordinate branch of the British Government ’. 
Although under the Act, the Crown is an integral part of the federal 
Government as also of the provincial Government, India has not attained 
the position of the Dominions, in view of s. 14 of the Act.^ 

( The Governor-General, as such, has no powers over the Indian States 
except those which the Act confers on him, for 
an^^overnor * administration of federal subjects in Federated 
States. ^ possesses however certain wide powers 
over the provincial GovemorbC He can require them, under ,Si„54,- to. 
comply with such directions as he may issue to the Governors from time 
to time on all subjects where they are, under the Act, to act in their 
discretion or in exercise of their individual judgement ; where the Governor 
reserves bills passed by the provincial Legislature for the consideration 
of the Governor-General, the latter can assent, withhold his assent or 
send them back to the provincial Legislatures for further consideration or 
reserve them for the signification of His Majesty’s pleasure.® The 
Governor-General, under s. 88(1) Prov. (6), exercises certain control over 
the Governor in respect of Governor’s ordinances. Under s. 123, the 
Governor-General may direct a Governor to discharge, as his agent. 


1 See the discussion on the Position or India in International Law and 
TBE League or Nations in the notes to s. 11. 

2 See s. 76. 
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Special respon- 
sibilities 


certain specified functions over tribal areas, and also certain specified 
functions in relation to the Reserved departments. 

These special powers of the Governor-General may be described by 
the compendious term, ‘ safeguards Sir Samuel 
Hoare made the following observations on the 
subject : 

I regard safeguards not as a stone wall that blocks the road 
but as a hedge on each side, which no good driver ever touches, 
but which prevent people on a dark night from falling into the 
ditch. They are not intended to obstruct real transfer of respon- 
sibility. They are not intended to impede the day-to-day administra- 
tion of any federal minister. They are rather ultimate controls, 
that we hope will never need to be exercised, for the greater assurance 
of the world outside, both in India itself and Great Britain. 

^he Joint Select Committee in their Report* state : 

They are not only not inconsistent with some form of responsible 
government, but in the present circumstances of India it is no 
^ paradox to say that they are the necessary complement to any form 
of it, without which it could have little or no hope of success. 

These safeguards, in their opinion, are designed to supply the following 
essential elements in the new constitutional settlement : 

(1) the need for flexibility so that opportunity may be afforded 

for the natural process of evolution with a minimum of 
alteration in the constitutional firamework itself which will 
be further secured by indicating in the Instrument of 
Instructions, how far the Governor-General and the 
Governor are bound by English precedent and analogy ; 

(2) the necessity for securing a strong executive ; 

(3) the need for an efficient administration ; and 

• (4) the necessity for an impartial authority to hold the scales 

oven between conflicting interests. 

Reasons for vesting wide discretionary powers in the Governor- 
General and Governors have been stated thus in the Report of the Joint 
Select Committee : 

The dominant consideration is the one which we have already 
emphasized — ^the vital importance in India of a strong executive. 
It has seemed to us in the course of our discussions with the British • 
India delegates that, in their anxiety to increase the prerogatives 
of the legislature, they have been apt to overlook the functions of 
the executive. But if the responsibility for government is hence- 
forward to be borne by Indians themselves, they will do well to 
remember that to magnify the legislature at the expense of the 
executive is to diminish the authority of the latter and to weaken 
the sense of responsibility of both. The functions of the executive 
is to govern and to administer ; that of the legislature to vote 
supply, to criticize, to educate public opinion and to legislate ; and 
great mischief may result from attempts by the latter to invade' 
the executive sphere. It follows from these considerations that the 
only way of strengthening the provincial executive is to confer 
wide discretionary powers. The responsibilities are defined and 
the powers conferred not for the purpose of superseding ministers 


1 Pars. 21-5. 
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or enabling them to escape responsibilities which properly belong 
to them but primarily in order that the executive as. a whole may 
possess the authority which experience shows to be essential to the 
success of parliamentary government. . . We hope and are willing 
to believe that it will never become necessary to put this power 
into operation ; but its existence in the background together with 
[ the whole body of the Governor’s reserve powers, may weU prove 
1 the most effective guarantee, for the development of a genuine system 
ypf responsible government.^ | 

The scope of these reserved powers and responsibilities was stated by 
Mr Ramsay Macdonald, Prime Minister of Great Britain, as follows : 

There is one great danger inherent in these safeguards which I 
will mention because it is of the utmost importance in the worktug 
of the constitution. Ministers responsible must not shield themselves 
from taking upon their own shoulders when it is unpopular, by leaving 
the Viceroy or the Governor to put into operation his reserved powers. 
The provision of reserved powers is necessary in the circumstances ; 
and some such reservation has indeed been incidental to the develop- 
ment of most free constitutions. But every care must be taken to ; 
prevent conditions from arising which will necessitate their use. 
It is, for instance, undesirable that ministers should trust to the 
special powers of the Governor-General as a means of avoiding 
responsibilities which are properly their own, thus defeating the 
development of responsible government by bringing into use special 
powers meant to lie in reserve and in the background. In his 
evidence before the Joint Select Committee, Sir Samuel Hoare 
emphasized that the two sides of the Government will work closely 
and sympathetically together and that, year by year, the Governor- 
General and the Governor will have less and less reason to intervene 
in the field that the ministers themselves will be ensuring that the 
rights contemplated in the field of special responsibilities are safe- 
guarded and as in other parts of the Empire as the Governments 
develop, powers of that l^d fall into desuetude — not because the 
powers are unnecessary but because the ministers themselves carry 
these powers into effect.® 


r It wiU be noticed that the Governor has no special responsibility 
for safeguarding the financial stability and credit of the provincial 
Government, unlike that of the Governor- General for the federal 
Goymnment. / For the reason for this difference, see notes under s. 52. 

relation of the Governor-General to his ministers must ulti- 
mately be governed by constitutional practice rather 
than by provisions of positive law. ' As the Joint 
Parliamentary Committee say,* it would bo undesir- 
able to seek to define the Governor-General’s (or the 
Governor’s) relations with his ministers by imposing a statutory obliga- 
tion upon him to be guided by their advice, since to do so would be to 
convert a constitutional convention into a rule of law, and thus perhaps 
to bring it within the cognizance of the courts. The declaration of special 
responsibility of the Governor-General (or of the Governor) with respect 


\The 


The Governor- 
General and 
ministers 


1 Pars. Ill and 114. 

2 See J.C.R., para. 165, 168-71 (regarding the special responsibility of the 
Governor-General), and 78-84 (regarding that of the Governor). 

3 See Report, pars. 74 and 76. 
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to any matter does not mean or even suggest that on every occasion when 
the question relating to that matter comes up for decision, the decision 
is to be that of the Governor- General (or the Governor) to the exclusion 
of his ministers. In no sense does such declaration define a sphere from 
which the action of the ministers is excluded. It does no more than 
indicate a sphere of action in which it will be constitutionally proper 
for the Governor-General, after receiving ministerial advice, to signify 
his dissent or to act in oppo.sition to it if be thinks fit. / The Instru- 
ment of Instructions will indicate the relations which will normally 
prevail. The Reserved departments of the federal Government will be 
administered by the Governor-General on his own responsibility and his 
counsellors in these departments will be responsible to him alone, and 
will share none of the responsibility of the federal ministers to the Federal 
Legislature. In practice, it will be impossible for the Governor-General 
to conduct the administration of these departments in isolation from the 
other activities of the Government. It will often be found necessary to 
keep the ministers and the counsellors in the closest contact. Without 
divesting himself of his own personal responsibility for the Reserved 
departments, he is so to arrange the conduct of executive business that 
he himself, Ms counsellors, and his responsible ministers are given the , 
fullest opportunity of mutual consultation and discussion of all matters i 
which call for co-ordination of policy. This principle has been incor-' 
porated in the Governor-General’s Draft Instrument of Instructions.^ 
The Instrument also formally recognizes the fact that the defence of 
India must, to an increasing extent, be the concern of the Indian people 
and not of the British Government. 

In the departments which have been entrusted to the charge of 
ministers responsible for the conduct of their administration to the Legisla- 
ture, the Governor-General will, except to the extent and in the circum- 
stances explained below, bo guided by the advice tendered by his ministers. 
The Governor-General has a special responsibility, not for spheres of 
administration, but for certain clearly indicated general purposes, and 
for securing those purposes, ho is to exercise the powers conferred upon 
him by the Act in accordance with directions contained in his Instru- 
ment of Instructions. The matters or purposes in respect of which the 
Governor-General has been declared by the Act to have a special respon- 
sibility in relation to the operations of the federal Government have been 
enumerated in s. 12 of the Act. 

There is a third category of matters in which the Governor-General 
will not be under any constitutional obligation to seek ministerial advice. 
The Act specifies the powers which it confers on the Governor-General as 
being exercisable ‘ at his discretion.’ 

'Under the old Act, this question could only arise in the provincial 
V t f M r" Council in the case of ministers holding charge 
° ^ fldence Transferred departments. The matter was 

regulated by Rule 12 A of the Bengal Legislative 
Council Rules in Bengal, and s imil ar rules in the other Provinces. 
Rule 12A of the Bengal Legislative Council Rules ran thus : 

12A. — (1) A motion expressing want of confidence in a minister 
or a motion disapproving the policy of the minister in a particular 
respect may be made with the consent of the President and subject 
to the following restrictions, namely : 

* Par. xvii. See under Council or Ministers below. 

2 See below under In His Discretion : In His Individual Judoement. 
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(a) leave to make the motion must be asked for after ques- 

tions and before the list of business for the day is 
entered upon ; 

(b) the member asking for leave must before the commence- 

- ment of the sitting of the day leave with the Secretary 

a written notice of the motion which ho proposes to 
make. 

(2) If the President is of opinion that the motion is in order he 
shall read the motion to the Council and shall request those members 
who are in favour of leave being granted to rise in their places and 
if not less than 46 members rise accordingly, the President shall 
intimate that leave is granted and that the motion will be taken on 
such day, not being more than ten days from the day on which 
leave is asked, as he may appoint. If less than 46 members rise 
the President shall inform the member that he has not the leave of 
the Council. 

Under the new constitution, there will be ministers both in the 
federal and in the provincial Legislatures, who will have to depend on 
the votes of the members. The Legislature may pass a vote of no 
confidence in them. This matter will be, as under the old Act, regulated 
by rules — ^made under new s. 38 (Federal Legislature), and new s. 84 
(Provincial Legislature), but there will be some difference. Under the' 
old Act, rules regulating the course of business in the Legislature wore 
made by the Governor-General with the sanction of the Secretary of 
State in Council, and could not bo altered by the Legislature. But 
under new ss. 38 and 84, each Chamber of the federal or of the provincial 
Legislature may make rules for regulating its procedure and conduct 
of business. It is not provided in the Act whether a motion of no con-i 
fidence is to be made in the Upper or the Lower Chamber. In the English 
Parliament, the vote of the House of Commons decides the matter ; but 
under the new constitution, the position and power of the Lower and the 
Upper Houses of the Federal Legislature, except in matter of finance, are 
very similar. So in India, the question of responsibility of the ministers 
to any particular Chamber or to both Chambers of the Legislature 
is left open in the Act, but will be settled by convention as in England. 
In most countries within the British Empire, the point has been settled 
by convention or usage in favour of the Lower House. In England, the 
ministry is responsible to the House of Commons ; similarly in Canada and 
in Australia. Marriott observes : ‘ The menace to the Cabinet principle 
involved in the existence of two chambers, virtually co-ordinate in power 
and still more in the formation of a federal union was not unforeseen ’, 
and the Australian constitution contains elaborate provisions for the 
avoidance of deadlocks and for appeal to the electorate by the referendum. 
One way of avoiding the deadlock created by the ministry retaining the 
confidence of one house, but forfeiting that of the other, would be by 
the convening of a joint session, but the more satisfactory way would 
be the establishment of a convention that the will of the Lower House 
will prevail. For, after all, as Professor Keith says, the Upper Houses have^ 
no originating financial powers, and this should bo enough to debar them! 
from claiming power over the ministry. As to whether a vote of no, 
confidence should entail the resignation of the ministry as a whole, or 
only of a particular minister, that question again will be regulated by 
convention. The ministry may choose to regard a vote of no confidence 
in a particular minister as one directed against them as a whole ; it will 
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be against the principle of collective responsibility to hold otherwise. 
It will be within the competence of either Chamber to make rules regulat- 
ing motions of no confidence ; but these rules cannot regulate in any way 
the question of the results which would follow from the carrying of such 
motion in that Chamber. All questions regarding the resignation of 
ministers or the exercise of the Governor-General’s or of the Governor’s 


power to dismiss ministers will be regulated by political practice and 
convention, and not by any rules framed by the Legislature. In Bengal, 
the convention has grown up that the passing by the Legislature of a 
vote of no confidence in a minister has been followed by his resignation 
which has been accepted by the Governor. 

Under old ss. 43A and 52, it was open to the Governor-General or 
_ -1 o ♦ fh® Governor at his discretion to appoint, firom 

ounci ecre ary members of the Legislature, Council 

Secretaries who are to hold office during his pleasure and discharge such 
duties in assisting the Cabinet as he may assign to them. As was pointed 
out in the First Report of the Joint Select Committee on the Government 
of India Bill (1919), this provision was inserted to allow of the selection 
of members of the Legislature who will be able to undertake duties 
similar to those of Parliamentary Under-Secretaries in England. 

This provision has been omitted in the new Act, but there is nothing 
to prevent the Federal or the Provincial Legislature from passing an 
Act to provide for the appointment and pay of persons who, while members 
of the Legislature, will assist the ministers in the performance of their 
duties, like the Parliamentary Secretaries and Under-Secretaries in 
England. The Federal or the Provincial Legislature will then have to 
provide that such oflices are not to be regarded as oflSces of profit under 
s. 26(1) (tt) — ^Federal, or s. 69(1) (a) — ^Provincial. The need for such 


assistance will be the greater under the new constitution, as official 
secretaries of the various departments cannot be members of the 
Legislature. In England, most of the parliamentary heads of depart- 
ments have the assistance, as Anson says, in administration and in 
debate, of a parliamentary subordinate. For instance, the First Lord 
of the Treasury is assisted in Parliament by the Patronage Secretary, 
who is ex officio the Chief Whip. The Financial Secretary to the Treasury 
assists the Chancellor of the Exchequer. Every Secretary of State 
has the assistance of a Parliamentary Under-Secretary. The Presidents 
of the Boards of Trade, Local Government, and Education have each a 
Parliamentary Secretary. The Secretary of State for War is assisted by a 
Financial Secretarj'’ and also by an Under-Secretary. An Under- 
secretary is appointed by a letter from the Secretary of State ; a Parlia- 
mentary Secretary by a mmute of the Board (which for these purposes 
is the President). Similar persons may have to be appointed to help 
the ministers in the Legislatures in India.^ 

' The council of ministers will be appointed by the Governor-General 
The council of office during his pleasure ; it is to 

ministers advise him in the exercise of the powers 

conferred on him by this Act other than : (1) the 
powers relating to defence, external affairs and ecclesiastical affairs which 


are Reserved departmesOa as described in the White Paper and the 
Report of the Joint Parliamentary Committee (in the Act, this phrase 
has been omitted) and are directed and controlled by him on his sole 


1 See Anson, Law and Custom of the Constitution, 4th ed., 1935, Vol. II. Part I, 
pp. 206, 212, 216 and 223. 
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responsibility ^ ; (2) the administration of British Baluchistan ; and (3) 
matters left by this Act to the Governor-General’s discreiion.^ In the 
matters in which he is to seek the advice of his ministers, he is to be 
guided by it, unless in his opinion so to be guided would bo inconsistent 
with tl^ fulJBlment of his special responsibilities or with the proper dis- 
charge of any of the functions which he is otherwise required to exercise 
on his individual judgement? But there is no statutory obligation ! 
that he is to be guided by ministerial advice.* j 

In making such appointments, the Governor-General, as provided 
in paragraph viii of the Draft Instrument of Instruc- 
tions, is to consult the person who is most likely to 
command a stable majority in the Legislature, and 
to appoint those persona (including so far as practicable representatives 
of the Federated States and members of important minority communities) 
who will best be in a position collectively to command the confidence of 
the Legislature.^^ A minister may be a nominated member of the 
Council of State. In the Provinces, the Council of Ministers is entitled 
to tender advice to the Governor on all matters which fall within the 
scope of provincial administration, other than those in respect of which 
the Governor has the right to exercise powers at his discretion. But 
the transfer of responsibility at the centre will not be co-extensive 
within the range of the activity of the federal Government. So dyar- 
chy at the centre ■will prevail to some extent.® There ■will be some 
Reserved departments which the Governor-General will control in respon- 
sibility to His Majesty’s Government and Parliament. The ministers 
will not be entitled to tender advice in the exercise of any prerogative 
powers of the Cro'wn delegated to him in the Letters Patent constitu- 
ting the office. For instance, the mini sters will have no right to advise 
him on the grant of honours, should this prerogative of His Majesty be 
delegated to him. 

/Ministers should be members of the Legislature either at the time 
of appointment or within six months thereafter.^ The Joint Parlia- 
mentary Committee® discussed the suggestion put forth by the Simon 
Commission® that the Governor (or the Governor-General) ought not to 
be thus restricted in hie choice and should have the power, if necessary, 
to appoint a minister from outside the Legislature. But the Report 
pointed out that such appointment would be of little value as against 
the widespread dislike and suspicion which such a provision would 
imdoubtedly arouse. The Joint Parliamentary Committee therefore 
rejected the suggestion. 

Under s. 52(1) of the old Act, a minister of a Governor’s Province is 
Saiarv nf min'G Same Salary as a member of the 

ters ' Executive Council, unless a smaller salary is 
provided by vote of the Legislative Council. As 
often pointed out, this provision led to much difficulty, and has been 
the cause of unstable ministries ; it has also militated against the 


214. 


1 See W.P. Intr. 14, 15; W.P. Prop. 11, 12; J.C.R. 172-8, 184-6, 211, 


2 See W.P. Intr. 14, 24, 33 ; W.P. Prop. 11, 12, 18, 19 ; J.C.R. 166. 

® See notes below. « J.C.R. 74. 

6 See notes under s. 3. « J.C.R. 34 and 38. 

W.P. Prop. 13, 66 ; .ss. 10(2) and 51(2), new Act. This is the same as in 
s. 52(2), old Act. 

8 86-8. 


* Report, ■Vol. IT, 48. 
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growth of a system of joint responsibility (another reason being, no 
doubt, the existence of dyarchy within the Cabinet). With the aboli- 
tion of dyarchy within the Cabinet, steps have been taken in the new 
constitution to ensure the formation of a system of joint responsibility 
in the Cabinet. The Simon Commission in their Report^ s^gested 
that it should be provided in the con.stitiition that ministerial salaries 
are not liable to be reduced or denied by a vote of supply ; and that 
the existing scale of salaries should be alterable only by statute regularly 
passed through all its stages. They also suggested that it should be 
constitutionally established that the only vote of censure which couIQ 
be proposed would be one against the ministry as a whole carried 
after notice. - The Report of the Joint Parliamentary Committee® dealt 
with the question of collective responsibility of ministers, and in para- 
graph 113 they approved of the suggestions made by the Simon Commis- 
sion referred to above, and said ; ‘ There is every reason why ministers 
in India should refuse to treat a hostile vote, even on a demand for 
supply, as necessarily entailing resignation ; it may even be desirable 
tha,t a ministry should only resign on a direct vote of no confidence.’ 

-{■ Ss. 10(3) and 51(3) of the new Act, provide that ministers’ salaries 
are to be fixed by statute, in accordance with the suggestion of the 
Simon Commission as above ^ Those salaries are a charge on the revenue 
under ss. 33(3) (c) and 78(3) ic), and are not to be altered during the 
minister’s term of office. Though they may be discussed in both 
Chambers of the Legislature, they are non-votable.® / 

^/Certain specific powers are by this Act conferied on the Governor- 
. General (as also the Governor) and are expressed 
In fas * j exercisable in or at his discretion. In 

judgement these matters, he will be entitled to act without 

^ ® seeking advice from his ministers.* As explained 

in the note to s. 232 under Defence, the Governor-General will himself 

Affairs and Ecclesiastical Affair^ in respect of which subjects ministers 
cannot tender any'lidviceT® In these matters, he has sole or exclusive 
responsibility, being responsible only to the Secretary of State and thus 
ultimately to Parliament. Njftst, according to the White Paper • come 
certain specific powers to bcT conferred on the Governor-General by the 
new constitution which are exercisable at his discretion without the 
necessity of seeking the advice of his ministers. Thirdly come other 
matters on which ministers will tender advice and the Governor-General 
will be guided by that advice, unless to be so guided would in his judge- 
ment, be inconsistent with any special responsibility imposed upon Mm 
by the new constitution, in which case, he is to act, notwithstanding his 
minister’s advice, in such manner as he judges requisite for the due 
fulfilment of Ms special responsibility. But there is no statutory obliga- 
tion upon the Governor-General or the Governor to be guided by 
ministerial advice, since to do so would be to convert a constitutional 
convention into a rule of law and thus perhaps to bring it within the 
cognizance of the courts.^ Ho is to have special responsibility not for 
spheres of administration, but for certain clearly indicated general 


1 Vol. n, 46. 

3 W.P. Prop. 49 and 98, J.C.R. 148. 

* See ss. 9 and 60(1). 

» J.C.R. 172. 

• Into. 14, 24, 33 and W.P. Prop. 11-12, 18-19. 


a Pars. 112-13. 


7 J.C.R. 74. 
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purposes, as laid down in the White Paper,^ e.g. for preventing com- 
mercial discrimination, for safeguarding the legitimate interests of 
minorities, etc. The White Paper and the Report of the Joint Parlia- 
mentary Committee apparently confine the exercise of judgement by 
the Governor-General, in spite of ministerial advice, to the case of special 
responsibilities mentioned in the White Paper * but the new Act introduces 
the new phrase in Ms individual judgetnent to cover a number of other 
matters as well. Paragraph ix of the Draft Instrument of Instructions 
lays down that In all federal matters except those functions which the 
Governor-General is to exercise in his discretion, he ‘ shall in the exercise 
of the powers conferred upon him be guided by the advice of his 
ministers, unless in his opinion so to be guided would be inconsistent 
with the fulfilment of any of the special responsibilities which are by 
the said Act committed to him, or with the proper discharge of any of 
the functions which he is otherwise by the said Act required to exercise 
on his individual judgement ; in any of which cases our Governor- 
General shall, notwithstanding his ministers’ advice, act in exercise of 
the powers by the said Act conferred upon him in such manner as his 
individual judgement seems requisite for the due discharge of the 
responsibilities and functions aforesaid.’ * Under the new Act, the 
Governor-General (or the Governor) may act in his individual judgement, 
within the sphere of ministerial responsibility, contrary to his minister’s 
advice, not only in the discharge of his special responsibilities but also of 
other functions assigned to him under the Act.* 

There is some difference between the recommendation in the White 
Paper and the Report of the Joint Parliamentary Committee ® regarding 
exclusive or sole responsibility and matters committed to the discretion 
of the Governor-General, on the one hand, and the actual provisions 
regarding these matters in the new Act, on the other. In the former, 
the following clas.sification was contemplated : 

A. Exclusive or sole responsibility for the Reserved departments ; 

B. Matters in his discretion ; and 

C. Matters within the scope of ministerial advice in some of 

which, however, he, in the discharge of his special respon- 
sibilities may act against such advice. 

In the new Act, on the other hand, A and B have been grouped 
together as matters in his discretion, the phrase ‘ Reserved departments ’ 
hGuig. dropped ; and C has been amplified, and the new phrase in Ms 
individual judgement added so as to include therein other matters besides 
his special responsibilities. 

/ In the administration of these three departments, the Govemor- 
Reservprf dpnai-t General will be advised by three counsellors.^ 
ments « ' Under this head of Reserved departments also 

X comes the administration of British Baluchistan.® 

_ In the new Act, the following sections deal with the Governor-General 
acting in his discretion : Ss. 9 and 10 — ^Ministers’ appointment, etc. ; 
s. 11(1) — Reserved departments and tribal areas; s. 14(1) — Control by 
Secretary of State over its exercise ; s. 15 — ^Financial adviser ; s. 17(5) — 

1 Intr. 24 and 25. 

® W.P. Intr. 25 and Prop. 18 and J.C.R. 394(1) Railway. 

3 See notes under s. 3. 4 See the list given below. 

3 W.P. Intr., 14, 24, 33 ; W.P. Prop. 11, 12, 18 and 10 ; J.C.B. 105. 

« See 8. 11 below and J.C.R. 105 and 172. 

1 See notes to s. 232 under Defence. fl J.C.R. 166. See s. 95 below . 
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Conduct of business of federal Government ; s. 19 — Summoning, etc. 
of Legislature ; s. 20 — Address and message to Legislature ; s. 26(1) (e) — 
Removal of drsqualification ; s. 31(3) — Power to summon immediate 
Joint Session; s. 32(1) — ^Assent, etc. to Bills; s. 33(4) — Expenditure 
charged on federal revenues ; s. 38(2) and (3) — ^Rules of procedure in 
Legislature ; s. 40(2) — Restriction of discussion on Bills ; s. 43(1) and 
(5) — Power to promulgate ordinances ; s. 44(5) — Power to enact Acts ; 
s. 45(6) — Power to issue Proclamation ; ss. 88(1) Prov. and 89(5) — 
Governor’s ordinance ; s. 90(5) — Concurrence for Governor’s Acts ; s. 
94(3) — ^Appointment of Chief Commissioner ; s. 95 — ^Administra- 
tion of British Baluchistan ; s. 102 — Proclamation of emergency ; 
s. 104(2) — Residual powers of legislation ; s. 108 — ^Previous sanction for 
legislation ; s. 111(3) — Suspension of law applicable to British subjects 
domiciled in the United Kingdom ; s. 126(4) and (5) — Orders to Governor ; 
s. 128(2) — ^Directions to Ruler of Federated State ; s. 129(4) — ^Broad- 
casting complaints; s, 131(9) — Complaints re. water supply; s. 138(2) 
Prov. (ii) — ^Directions re. income-tax; s. 153 — Previous sanction re. 
Reserve Bank or Currency legislation ; s. 163(4) — ^Refusal of consent by 
Federation to provincial loan ; s. 170(2) — Conditions of service of Auditor 
of Home Accounts ; s. 175(1) Prov.— Concurrence to sale of official resi- 
dence ; s. 182(1) — Appointment of members of Railway Authority ; s. 
182(2) — Bills amending Eighth Schedule ; s. 183(4) — Power re. Railway 
Authority ; s. 187 — Fixing of amount due by Railway Authority to 
Federation ; s. 195 — Rules re. construction of Railway ; s. 196(1) and 
(8) — ^Appointment of Railway Tribunal ; s. 199 — Appointment of Railway 
Directors ; s. 202 — ^Appointment of temporary Chief Justice of Federal 
Court ; s. 206(3) — ^Previous sanction for Bill enlarging appellate jurisdiction 
of Federal Court ; s. 213 — ^Power to consult Federal Court ; s. 214(1)— 
Approval of rules of Federal Court ; s. 222 — ^Appointment of temporary 
High Court judges ; s. 226(2) — Previous sanction for Bill giving High 
Court revenue jurisdiction ; s. 244(4) — Report to Secretary of State re. 
recruitment of services ; s. 242(4) Rov. (a) — ^Appointment of Federal 
Court officers ; s. 251, Prov. — ^Appointment, etc. of staff of Auditor 
of Home Accounts ; s. 265 — ^Appointment of members of Public 
Service Commission ; s. 266(3) — Regulations re. federal services ; s. 267 
Prov. (a) — Sanction for Bill extending functions of the Commission ; 
8. 270(1) — Consent to proceedings against officials ; s. 271 — ^Previous 
sanction for Bill affecting protection to public servants ; s. 296(1) — 
Commutation of death sentence ; s. 299(3) — Previous sanction for Bills 
affecting private rights, including those over land ; s. 305 — ^Appointment 
of Secretarial Staff ; s. 308(1) — Opinion re. proposed amendments to Act ; 
First Schedule, Part II, r. 4, Prov. (a), and Rr. 14 and 15(iii) — 
Representation of Indian States in Federal Legislature. 

It will be for the Governor-General in his discretion to determine 
whether in any matter he is, under the Act, to act in his discretion, or to 
exercise his individual judgement ; see s. 9(3).^. ; 

In the new Act, the follovoing sections deal with the Governor acting in 
his discretion : Ss. 50 and 51 — Appointment of ministers ; s. 57 — 
Provisions as to crimes of violence ; s. 68 — ^Non-disclosure of sources 
of information ; s. 59 — Conduct of business of provincial Government ; 
s. 69(1) (a) — ^Removal of disqualification ; s. 62— Summoning, etc. of 
Legislature ; s. 63 — ^Address and message to Legislature ; s. 74(2) — 
Power to summon immediate Joint Session ; s. 76 — ^Assent, etc. to Bills ; 
s. 76 — ^Reservation of Bills ; s. 78(4) — ^Expenditure charged on provincial 
revenues ; s. 84 — Rules of procedure for Legislature ; s. 86(2) — Restriction 
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of discussion of Bills ; s. 89 — Power to promulgate ordinances ; s. 90 — 
Power to enact Acts ; s. 92 — ^Power re. excluded and partially excluded 
areas ; s. 93(5) — Power to issue Proclamations ; s. l08(2) — Previous 
sanction for certain legislation ; s. 111(3) — Suspension of law applicable 
to British subjects domiciled in the United Kingdom ; s. 123(3) — ^Discharge 
of duties as agent of Governor-General ; s. 175(1) — Concurrence to sale 
of official residence ; s. 226(2) — Previous sanction for Bill giving High 
Court revenue jurisdiction ; s. • 242(4) Prov. (a ) — ^Directions re. 
appointment of High Court officers ; s. 265 — Appointment to Public 
Service Commission ; s. 267, Prov. (a) — Previous sanction for Bill 
enlarging functions of the Commission ; s. 271 — Previous sanction to 
Bill affecting protection to public servants ; s. 270(1) — Consent to pro- 
ceedings against officials ; s. 299(3) — Previous sanction for Bills affecting 
private rights, including those over land ; s. 305 — ^Appointment to 
secretarial staff ; s. 308(1) — Opinion re. proposed amendment of Act. 

• In the Act, the following sections deal with the Governor-General exercis- 
ing his individiud judgement : S. 12 — Special responsibilities ; s. 14(1) — 
Control by Secretary of State over its exercise ; s. 16 — ^Appointment, etc. 
of Advocate-General ; s. 31(1) — Power to hold joint sitting ; ss. 42 and 
43 — ^Power to issue ordinances ; s. 44(1) — ^Message to Legislature ; s. 119(3) 
and (4) — Power to disallow certain regulations and law ; s. 129(5) — Power 
to regulate broadcast matters ; a. 152(2) — Nomination, etc. of Reserve 
Bank Directors ; s. 151(2) — Provision as to custody of public moneys ; 
s. 183(4) — Special responsibility re. Railway Authority ; s. 184(1) — 
Rules for conduct of business of Railway Authority ; s. 196(8) — ^Expenses 
of Railway Tribunal ; a. 216(2) — ^Administrative expenses of Federal 
Court ; s. 246(2) (a) — ^Appointment to reserved posts ; a. 248(1) and (2) 
— ^Power re. complaints by, and punishment of, officials ; s. 258(1) (a) — 
Abolition of civil posts ; s. 258(2) (o) — Order affecting pay of central 
services ; s. 262(5) — ^Eligibility to office of non-British subjects ; s. 271(2) 
(a) — ^Power re. prosecution of federal officials ; s. 271(3) — Power re. costs 
incurred by official in defence ; s. 277(3) — ^Individual judgement and 
special responsibility towards dependents of officials ; s. 300(1) and (2) — 
ftotection of rights of landholders and pensioners ; s. 302(1) — ^Appoint- 
ment of High Commissioner.^ ' 

In the Act, the following sections deal with the Chvemor exercising 
individual judgement : S. 50(1), Prov. — ^Exercise of individual judgement ; 
s. 52 — Special responsibility; s. 54(1) — Control by Secretary of State 
over its exercise ; s. 55 — Appointment, etc. of Advocate-General ; 
s. 56 — Police rules ; s. 88 and 89(1) — Ordinances ; s. 90(1) — ^Power to 
enact Acts ; s. 119(3) and (4) — Power to disallow certain regulations and 
law ; s. 151(2) — Provision as to custody of public moneys ; s. 228(3) — 
Expenditure for High Court ; s. 246(2) (b) — Appointments to provincial 
reserved posts ; s. 247(2) and (3) — ^l^omotion or punishment of certain 
officials ; s. 248(1) and (2) — Power re. complaints by, and punishment of, 
certain officials ; s. 254(1) — ^Appointment, etc. of district judges ; 
s. 258(1) (6) — Protection of existing civil servants ; s. 262(5) — Eligibility 
for office of non-British subjects ; s. 271(2) (6) — Power re. prosecution 
of provincial officials ; s. 277 (3) — Individual judgement and special respon- 
.sibility towards dependents of officials ; s. 296(3) — Salary of members of 
Revenue Courts of Appeal ; s. 300(1) and (2) — Protection of landholders 
and pensioners ; s. 303(3) — ^Appointment of Sheriff. 

The following sections of the Act deal with special responsibilities : 
Governor-General — Ss. 12, 40(2), 184(2), 277(3) and 313(4). 
Gfbvemor — Ss. 62, 67(4), 83(3) and 277(3). 


1 
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Legislative Powers of the Governor-General: See Introdaotion to 
Part Hi CHapter IV. 


The Governor-General 

7. — (1) Subject to the provisions of this Act, the execu- 
tive authority of the Federation shall be exercised on General 
behalf of His Majesty by the Governor- General, either 
directly or through officers subordinate to him, but nothing 
in this section shall prevent the Federal Legislature from 
conferring functions upon subordinate authorities, or be 
deemed to transfer to the Governor-General any functions 
conferred by any existing Indian law on any court, judge 
or officer, or on any local or other authority. 

(2) References in this Act to the functions of the 
Governor-General shall be construed as references to his 
powers and duties in the exercise of the executive authority 
of the Federation and to any other powers and duties 
conferred or imposed on him as Governor-General by or 
under this Act, other than powers exercisable by him by 
reason that they have been assigned to him by His Majesty 
under Part I of this Act. 

(3) The provisions of the Third Schedul e to this Act 
shall have effect with respect to the salary and allowances 
of the Governor-General and the provision to be made for 
enabling him to discharge conveniently and with dignity 
the duties of his office.^ 

The executive power and authority of the Federation rest in the 
Governor-General as representative of the King. For the extent of 
executive authority of the Federation, see s. 8. Under s. 18 of the Act, 

I His Majesty, represented by the Governor-General, is to form part 
of the Federal Legislature. In Canada the Parliament consists of the 
1 Kin g , the Senate and the House of Commons ; in Australia, the federal 
\ Parliament consists of the King (represented by the Governor-General), • 

\ the Senate and the House of Representatives ; similarly, in South' Afciea, 

\the Parliament consists of the King, the Senate and the House of 
Assembly. The Governor-General will exercise the powers conferred on\ 
him by this Act as executive head of the Federation, including the' 
supreme command of the forces in India, and also certain prerogative 
powers of the Crown delegated to him. The Governor-General is to be 
aided and advised by a council of ministers responsible to a Legislature 
containmg representatives both of British India and of the States.* The 
Legislature cannot confer on the Governor-General or upon a Governor 
any functions conferred by any existing Indian law on any court or 
judge.® 


1 See old Aot, s. 33 ; W.P. Intr. 14 ; W.P. Prop. 6-8 j J.C.B. 165 : of. Functions 
of Govemor— s. 46 below. See notes to ss. 2(2) and 3(1) above. 

2 See 8. 9 below. 3 See s. 49 below. 

5 



66 


THE WORKING CONSTITUTION IN INDIA 


Ezteat of 
executive 
aathority 
the Federa 
tion 


/ 


I^The 


For the Executive authority of the Federation, see s. 8. For 
Transitional Provisions, see s. 291(1). Existing 
Irdian law is defined in s. 289(2) as any law, rule, 
ordinance, etc. passed by any legislative authority in India. 

On the position of the Governor-General, see notes to s. 2(2) above. 

/ In the exercise of his powers, the Governor-General will act in accord- 
ance with the Instrument of Instructions issued to him by the King. * 
For Instrument of Instructions, see notes to s. 3 and s. 14 and notes 
therpunder. 

he powers under s. 3(1) (b) above refer to the prerogative powers of 
the Crown which may be delegated to the Govemor- 
General by Letters Patent constituting the office. 

"^The exercise of such powers does not fall within the sphere of federal 
administration. The Governor-General may, for instance, exercise the 
prerogative of granting honours (which is a prerogative of His Majesty), 
if His Majesty be pleased to delegate a limited power for that purpose ; 
similarly in the case of the Governor./ For Letters Patent, see notes 
under s. 3. 

The former salary was R3.2,56,009, as compared with Rs.2, 50,800, 
j the salary under the new Act. The salary and 
allowances are charged on the revenues of the 
Federation.® Payments in respect of his personal allowances or of salaries 
of his personal and secretarial staff will be fixed by Order in Council.® 
The salary of the Governor-General, his personal allowance, the salaries 
and allowances of lus personal and secretarial staff, are non-votable and 
are charged on the revenues of the Federation.* They cannot even be 
discussed in the Legislature.*, ' 

For allowances and customs privileges of the Governor-General, see 
the Third Schedule. 

The allowances and customs privileges of Governors and acting 
Governors have been laid down in the Government of India (Governors’ 
Allowances and Privileges) Order, 1936. 


8. — (1) Subject to the provisions of this Act, the 
executive authority of the Federation extends — 

(a) to the matters with respect to which the Federal 

Legislature has power to make laws ; 

(b) to the raising in British India on behalf of His 

Majesty of naval, military and air forces and 
to the governance of His Majesty’s forces 
borne on the Indian establishment ; 

(c) to the exercise of such rights, authority and 

jurisdiction as are exercisable by His Majesty 
by treaty, grant, usage, sufferance, or other- 
wise in and in relation to the tribal areas : ■ 

/ 


1 See 8. 85 and Second Schedule, old Act, W.P. Prop. 10. 

S See a. 33(3) bebt^. 

S See W.P. Prop. 10 and the Third Schedub to this Act, par. 2. For the 
Qovemor-General’a staff, see J.C.B. 180. 

* See 8, 33(3) beloir. 


® See 8. 34(1) below. 
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Provided that — 

(i) the said authority does not, save as expressly 
provided in this Act, extend in any Province 
to matters with respect to which the Provincial 
Legislature has power to make laws ; 

(ii) the said authority does not, save as expressly 
provided in this Act, extend in any Federated 
State save to matters with respect to which 
the Federal Legislature has power to make 
laws for that State, and the exercise thereof 
in each State shall be subject to such limita- 
tions, if any, as may be specified in the 
Instrument of Accession of the State ; 

(iii) the said authority does not extend to the enlist- 
ment or enrolment in any forces raised in 
India of any person unless he is either a 
subject of His Majesty or a native of India 
or of territories adjacent to India ; and 

(iv) commissions in any such force shall be granted 
by His Majesty save in so far as he may be 
pleased to delegate that power by virtue of the 
provisions of Part I of this Act or otherwise. 

/ 

(2) The executive authority of the Ruler of a Federated 
be shall, notwithstanding anything in this section, 
continue to be exercisable in that State with respect to 
matters with respect to which the Federal Legislature 
has power to make laws for that State except in so far as 
the executive authority of the Federation becomes exer- 
cisable in the State to the exclusion of the executive 
authority of the Ruler by virtue of a Federal law. , 


St£^e 


Cl. {a) : For the power of the Federal Legislature to make laws, see 
ss. 99-106 and 108-10 below and notes thereunder. 

Cl. (b) : See note on Defenob under s. 232 below. 

Tribal areas are defined in s. 311(1). The Groremor-General has 
p j special responsibilities in connexion with the tribal 

' and trans-border areas in the North-West Frontier 

Province.® The Governor of this Province has special responsibility in 
respect of any matter affecting his responsibilities as Agent of the 
Governor-General in these areas. The Governor-General is the Agent- 
General for the tribal tracts on the borders of the Province.® The Simon 
Commission endorse the recommendation of the North-West Frontier 
Enquiry Committee (which was set up in April, 1922, under the chair- 
manship of Mr Denys Bray) that the responsibility for the administra- 


1 See W.P. Prop. 5-8 ; J.C.R. 165. 

2 See W.P. Prop. 70(A) ; J.C,B. 78 and 82. 


8 See J.C.R. 78 and 82. 
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tion of the five administered districts forming the Province cannot be 
separated from responsibility for the peace of, and control.over, the tribal 
areas.* Tribal areas are included in India. 

Until recently, the N.-W.F. Province formed one of six Chief 
Commissioners’ Provinces in India. It is now a 
N.-W.F. Province Governor’s Province.* It falls under two divisions : 
(1) the British area of the five administered districts of Dera Ghazi Khan, 
Peshawar, Kohat, Bannu and Dera Ismail Khan, and (2) the tribal areas 
to the north-west of the five districts up to the Durand Line which marks 
the agreed boundary between the area of British infiuence over tracts 
and the area claimed by Afghanistan or under its infiuence. The 
mountainous area which used to be called ‘ independent territory ’ is, 
for the purpose of control, now divided by the Durand Line between the 
two sovereign powers. Up to 1901, the five frontier districts were included 
in the Punjab. In 1901, it was decided that the conduct of external 
relations with the tribes on the frontier should be more directly than 
hitherto under the control and supervision of the Government of India, 
and these five districts were taken over and a separate frontier province 
created under a Chief Commissioner under the Government of India. 
This is now a Governor’s Province. 

For the special responsibility of the Governor of the N.-W.F. 
Province for the tribal areas, see s. 52(2) below ; for Bills affecting tribal 
areas requiring previous sanction before introduction, see ss. 108 (1) (c) 
and 2 (c). 

One of the essential features of a federal state is that there is a 
Cl Prov HI made of governmental functions between 

1 ) the central organization and its constituent parts. 
This distribution of powers requires that the authority which deals 
with one, will not deal with the other. The proviso precludes the 
Federation from dealing with such powers, as have been, under the 
provisions of this Act, exclusively assigned to the Provinces. Likewise, 
the Federation will have no jurisdiction to make laws for the Federated 
States except in respect of subjects which have been surrendered to 
the Federation by their Rulers by their Instruments of Accession.* 

Save, as expressly provided in this Act : See Part VI of this Act. 

This proviso which is to be construed subject to subsection (2), 
.... confers executive authority upon the Federation in 
. ( j, rov. relation to a matter with respect to which the 
Federal and also the State Legislature have concurrent power to make 
laws which apply in that State, even though no such law has actually 
been passed by the Federal Legislature. But such authority can only be 
exercised subject to the provisions of the Instrument of Accession. With 
respect to a matter included in the Federal List of subjects which has 
been accepted by a Ruler in his Instrument of Accession, the law enacted 
by the Federation will apply to that State. The executive authority of 
the State, however, will continue in respect of its laws, being laws not 
inconsistent with any federal law applying in that State.* There is 
really no exclusive list for the Federal Legislatures with respect to the 
Indian States, for, under the provisions of subsection (2), the Federated 
States retain their executive authority even on matters accepted by the 

1 See Sim. C.R., Vol. I, Part IV, Cifaspter V and Vol. II, Part III, Chapter I. 

2 The peculiar position of the N.-W.P. Province is described in Sim. C.R., 
Vol. I, 369-64. 

s See Part V of the Act. 


* See subsec. (2). 
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States to be federal, provided there is no repugnancy between state laws 
and federal laws. But, in case of conflict, the federal law shall prevail.^ 
The executive authority of the State will only be superseded by the 
executive authority of the Federation when the latter is exercised in 
virtue of a federal law prevailing in that State. 

This refers to a prerogative power of the Crown. Under s. 223, 
Cl fl) Prov fiii) Majesty or any person to whom he may be 

" ' • V J pleased to delegate his power, can grant com- 

missions in the forces in India. The delegation of power may be under 
s. 2(2) of this Act. • For grant of commissions to the forces in India by 
His Majesty or by any person authorized by him, see s. 223. The 
proviso is to be read along with cl. (1) (5). Nobody can be recruited 
in British India to the naval, military or air forces if he is a foreigner. 

Administration of Federal Affairs 

9. — (1) There shall be a council of ministers, not 
exceeding ten in number, to aid and advise the Governor- 
General in the exercise of his functions, except in so far 
as he is by or under this Act required to exercise his func- 
tions or any of them in his discretion : 

Provided that nothing in this subsection shall be con- 
strued as preventing the Governor-General from exercising 
his individual judgment in any case where by or under 
this Act he is required so to do. 

(2) The Governor-General in his discretion may preside 
at meetings of the council of ministers. 

(3) If any question arises whether any matter is or 
is not a matter as respects which the Governor-General is 
by or under this Act required to act in his discretion or to 
exercise his individual judgment, the decision of the 
Governor-General in his discretion shall be final, and the 
validity of anything done by the Governor-General shall not 
be called in question on the ground that he ought or ought 
not to have acted in his discretion, or ought or ought not 
to have exercised his individual judgment.* 

/ , . . . « 

i The section prescribes the maximum number of ministers to be . 

appointed under the Act, but jn any particular ministry the numbers to 
be fi xed bj ^ jhgjSfly^or-General in his discretion, s ubjectAo the condi - 1 
tioBTffiaFthe number may not exceed ten. 

Under s. 52(3) of the bid Act the Governor of a Province is to be 
‘ guided by ’ the advice of his ministers in all 
Relation betwran j^atters relating to the transferred subjects, unless 

General and his suflucient cause to dissent from their 

ministers opinion, in which case he may require action to be 
taken otherwise than in accordance with that 

1 See 3. 107(3). 

* See old Act, b 3, 36-41 and 92 j W.P, Intr. 14 ; W.P. Prop, 13-15 ; J.C.B, 
61. 71-4, 165-8, 175-7 and 187 ; as. 10 and 33(3) (c) below. 


Council of 
ministers 
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j I advice. The present Act, which does not contain any such provision, 
u requires the ministers ‘ to aid and advise ’ the Governor-General. His 
n relations with his ministers are to be determined by the Instrument of 
j[ Instructions.^ The Joint Select Committee think it would be un- 
l* desirable to seek to define the Governor’s relations with his ministers by 
imposing a statutory obligation upon him to be guided by their advice, 
since to do so would be to convert a constitutional convention into a rule 
of law, and thus, perhaps, to bring it within the cognizance of the courts.® 
Eor Couticil of Ministers, Appointment of Ministers, see Introduction 
to this Chapter under these headings ; In His Discretion : In Sis Indivi- 
dual Judgement: See Introduction to this Chapter under these headings. 
Under ss. 43A and 52 of the old Act, it was open to the Governor- 
General or the Governor at his discretion to appoint, 
* from among the members of the Legislature, Council 

Secretaries who shall hold office during his pleasure and discharge such 
duties in assisting the Cabinet as he may assign to them. As was pointed 
out in the First Report of the Joint Select Committee on the Government 
of India Bill (1919), this provision was inserted to allow of the selection 
of members of the Legislature who will be able to undertake duties 
similar to those of Parliamentary Under-Secretaries in England. This 
provision has been omitted in the new Act. 

Cabinet Responsibility: See Part III, Chapter II, Introduction, 
under this head. 

Cl. (3). Final: This word is not commonly used in English 
statutes, but is very frequently to be found in Indian statutes, sometimes 
coupled with the phrase ' and not to be questioned in any court ’. But 
whether the word ‘ final ’ is used alone or along with this phrase, the 
meaning is the same ; in the case of subordinate bodies with delegated 
authority, so long as they act bona fide and intra vires, their decision 
cannot be questioned in a court.® / But here the position of the Governor- 
General under this subsection and of the Governor under s. 50(3) is 
^ very much higher. No court of law can in any way take cognizance of 
/rnatters to be^ decided by the Governor-General or the Governor in his 
discretion or in his individual judgement. The exercise of his powers 
as provided here cannot in any way be questioned, even if alleged to 
be done mala fide or without proper enquiry. It is not open to the 
court to enquire whether in that particular matter he should have taken 
ministerial advice and should have been guided by it, or whether he was 
wrong in regarding it as within the scope of his individual judgement, 
^either the Governor-General nor the Governor is under any statutory 
obligation to be guided by ministerial advice in the sphere of ministerial 
responsibility.* There is, therefore, it is submitted, a complete ouster of 
the court s jurisdiction. Further, it is provided in s. 10(4) and in s. 51(4) 
that the questira as to what advice, if any, was given by the ministers 
cannot be enquired into in any court. So whether the Governor-General 
or the Governor acts without consulting his ministers, or against their 
advice, either in the sphere of matters in his individual judgement or in 
the sphere of ministerial responsibUity, in every case he is beyond the 

^ * J.C.B. 73-4. 

S Bhaisaificar v. Munmpcil Corporation of Bombay, (1907) 31 Bom. 604 ; 
Allcrofiv. Lord Bishop of London [mv^ A.C. 606; Bex v. Londott County CouneU 
[1915] 2 K.B. 406. 

* J.C.R. 74. 
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10. — (1) The Governor-General’s ministers shall be other 
chosen and. summoned by him, shall be sworn as members 
of the council, and shall hold office during his pleasure. ministeis 

(2) A minister who for any period of six consecutive 
months is not a member of either Chamber of the Federal 
Legislature shall at the expiration of that period cease to 
be a minister. 

(3) The salaries of ministers shall be such as the Federal 
Legislature may from time to time by Act determine and, 
until the Federal Legislature so determine, shall be deter- 
mined by the Governor-General : 

Provided that the salary of a minister shall not be 
varied during his term of office. 

(4) The question whether any and, if so, what advice 
was tendered by ministers to the Governor-General shall 
not be enquired into in any court. 

(5) The functions of the Governor-General with respect 
to the choosing and summoning and the dismissal of 
ministers, and with respect to the determination of their 
salaries, shall be exercised by him in his discretion.^ 

^ The qualification of a minister is that, if not already a member, 
he must get himself elected to either House of the Federal Legislature 
or nominated to the Upper House within six months of his appointment ; 
otherwise he will cease to be a minister.^ In addition to such overriding 
powers as the Governor-General possesses over his ministers, the 
Governor-General may, whenever he thinks fit, dismiss the entire 
ministry, or any individual minister.® A minister or a ministry may 
be dismissed by the Governor-General if he thinks proper, after a vote 
of no confidence passed by the legislature. This matter will be regulated 
by convention.* J 

Cl. (3): See Introduction to this chapter under Salabt oy 
Mibistebs. |Under s. 52(1) of the old Act, it was open to the Le^s- 
latufe to vote on a Demand for Grant, a smaller salary to a provincial 
minister than to a member of the Executive Council. The distinction 
between a minister and a Councillor has been abolished, and the pay of a 
minister is to be provided by a regular statute passed by the Legislature, 
as recommended by the Simon Commission in their Report.® For a 
provincial minister, see s. 51(3) below. 

Cl. (4) : See notes to s. 9(3) above. 

Cl. (5) .• In his discretion ; See Introduction to this chapter under 
this title. Under cl. (3) above, until the Legislature fixes the salary 


1 See W.F. Intr. 14, W.P. Prop. 13-15 ; J.C.B. 165-6, 187 ; and Introduction 
to this Chapter and notes to s. 9 above, 
s See s. 52(2), old Act. 

3 See Introduction to this Chapter under Govebnob-Genbiial and Hikistebs ; 
Council or Ministebs ; Appointment or ICinistebs. 

i See Introduction to this Chapter under Vote or Ko Contidence. 

6 Vol. IT. 46. 
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by statute, the salary of a minister is to be determined by the Go'jiMncar- 
Genwal. He is not in any 'vs.v bound to consult his ministers as to 
the exercise of his discretion in this matter. 


11 . — (1) The fiinctions of the GoTemor-General vrith 
respect to defence and ecclesiastical affairs and with respect 
to external affairs, except the relations between the 
Federation and any part of His ilajesty's dominions, shall 
be exercised by bini in his discretion, and his functions 
in or in relation to the tribal areas shall be similarly 
exercised. 

(2) To assist him in the exercise of those functions the 
Governor-General may appoint counsellors, not exceeding 
three in number, whose s^aries and conditions of service 
shall be such as may be prescribed by His Majesty in 
Council. 




f These are the departmenba of defence, ecclesiastical affairs, and 
Reserved deoart- affairs.* These departments are outside 

menta**”* * ministerial sphere and are within the exclusive 
jurisdiction of the Governor-General who is 
responaihle to the Secretary of State and thus ultimately to Parliament 
for their administration. The expenditure for these departments Ls. 
charged on the revenues of the Federation by s. 33(3) (e) of the new 
Act, subject,, in the case of the ecclesiastical affairs, to a maximum of 
Rh. 42 lakhs, besides pension charges. 

•J.C.R. IT3-S3, and notes to s. 232 below 
under Deissce. 


3s. 113-23, old Act, provided for ecclesiastical establishment in 
British India, The jurisdiction of the Bishops of 
affairs Calcutta, Madras, and Bombay, who were to be 

appointed by His Majesty, was regulated by s. 115. 
old Act, which also provided that the Bishop of Calcutta was to he the 
Metropolitan Bishop in India subject to the geueral superintendence of 
die Archbishop of Canterbury, and that the Bishops of Madras and 
Bombay were to be subject to the Bishop of Calcutta. The salaries and 
allowances of the three Bishops and of the Archdeacons aptpointed bv 
them were fixed by the Secretary of State. To provide for the spiritual 
needs of the British troops in India and also of the European members of 
the Indian Civil Service, he established and maintained a cadre of official 
chaplains and authorised grante-in-aid out of the Indian revenues for 
the maintenance of churches and a certain number of non-official chaplains. 
The total annual ecelesiasitical expenditure at the time of the Joint 
Parliamentary Committee’s Report was about Rs. 40 lakhs. The TnfUan 
Church Act, 1927 ♦ and the Indian Church Measure, 1927, made the Church 
in India an autonomous body, and as. 115-21 of the old Act were repealed 


1 See old Act, bs. 33, 67A{3) (e) and (4), 115-23 ; cf. Appekdix I. 

3 W.P. Prop. 11 ! J.C Jl. 172. 

* See J'.CJC. 183-6 ; and a. 269 below (Chaplaina). 

* 17 A 18 Geo. 5, c. 40. Amended by the Government of India {.Adaptation 
of Acts of Parliament) Order, 1937, Part HI, Schedule. 
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bj the first Act, so tiuit IrLdiau Bishops are ao lon^r to be appcmtsd by 
Eta Majesty, 

Leader the'aew coastiturion, raaay of che powers of the Seciefeaity of 
State pass to the federal Govern.ia.eaC, bat the depaccmeat of ecote- 
siastical affairs is (like other reserved departmeats) under the- soie 
charge of the Goveraor-Generai. subject to the general coutcoi of the 
Secretary of State. The autonomous Indian Church recjaires SnaEtciat 
asaiatance from the state, and any sudden curtailment of such assistance 
might gravely embarrass it : but such Church will have in course of time 
to depend less and less upon this assistance. The policy of the Goverament 
of India has been gradually to reduce eccleshisticai expHjnditttr© so that 
it may be ultimately devoted only for the spiritual needs of the Army 
and. within reasonable limits, of the civil officials. The Report the 
Joint Parliamentary Committee * suggested that a maadmam limit for 
ecclesiastical expenditure should, be fixed in the Act itseif. This has 
been done in s. 33(3) le) of the new Act at Ks. 42 lakhs exchish-e of peasion 
charges. It was also suggested that as over per cent, of the official 
chaplains are kept for the Army, ecclesiastical expenditure should be 
under the control of the department of deietsce and should not be 
classified as civil e3:pen'.iiture. 

Under s. 123 of'the old Act. the Govemor-Goaeral in Council, could, 
with the sanction of the Secretary' of State, make grants to any Cliristiaii 
community, outside the Church of England and the Church of Scotland, 
for purposes of instruction or maintenance of places of worship. This 
provision has been omitted in the new Act. 

In his discretion : See notes to s. 9 above under tins heading. 

.Tribal areas : See notes to s. S(c) above under this headu^. 
f As stated in the Report of the Joint Parliamentary Committee,* 
Ca counsellors, being responsible to the Governor^ 

coonsellore ® General alone, cannot be members of the Oouneil 
of Jlmisters, and can share none of the respon- 
sibilities of the ministers to the Federal Legislatm^. But the Committee j 
hope that the counsellors will be freelj- admitted to the deliberations of} 
the ministers, and that there will be few resort by both parties to mutual I 
consultation. This suggestion has been adopted in paragrapli xvU of 
the Governor-General's Draft Instrument of Instructions. /'’The salaries 
and allowances of counsellors are a charge on tlie revenues of the 
Federation and are non-votable. A suggestion is made that one 
counsellor may be placed at the head of the stafl:" of the Governor-General.* / 

Under the old constitution, the Foreign department, of which the’ 
External affairs^ Governor-General himself held the portfolio, was 
only concerned with the relations of the Government 
of India on the one hand, and foreign countries or the frontier tracts of 
India on the other, and not with the relations between the Government 
of India and the Dominions. The term " external affairs ’ was not 
intended to include the latter ; this is now laid dowm in the section itself.® 

It is to be noted that the term ‘ external affairs ’ does not include 
relations with the Indian States in matters in which they have not agreed 
to federate, such matters being dealt with personally by the Viceroy as 


1 Far. 186. 

® See notes to s. 232 below under Defenob. ® J.C.B. 187. 

* J.C.B. 189. 

s See W.P. Intr. 14; W.F. Prop. 11 ; J.O.B. 34, 38, 172, and 184. 

« J.C.B. 184. 


# • 
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representative of the Crown. So any state matter which has not been 
made federal by the Ruler’s Instrument of Accession cannot be dis- 
cussed in either the Federal or the Provincial Legislature, unless the 
Governor-General or the Governor considers that British Indian interests 
are aflfected.^ 

In affairs connected with foreign countries {other than those in close 
proximity to India) the Governor-General must act under the directions 
of the British Government (communicated to him through the Secretary 
of State) and through its agencies.® Even in the case of territories in 
proximity to India, external aflFairs are under the control of the British 
Foreign Ofi&ce. India has no power to appoint diplomatic agents to 
Nepal and Afghanistan, although the Consuls in .\fghani.stan, Nepal, Tibet, 
Persia, Arabia, Kashgar, and Iraq are usually selected from the Political 
department of the Government of India. Communications with thei 
League of Nations and the International Labour Organization (other 
than those on routine matters) pass through the British Foreign Office. 
But the Governor-General has authority over the British representatives 
in the Persian Gulf.® 

The Crown retains control of prerogative authority of making treaties 
with foreign states. While the terms of a treaty may be negotiated in 
India between the representatives of India and those of a foreign power, 
it must be signed by the accredited representatives of His Majesty. All 
treaties are entered into by the King who can act through the Governor- 
General as well as through a Secretary of State.* 

Although the making of commercial or trade agreements with 
Trade agree- foreign countries is essentially a matter for which 
ments the Minister of Commerce in the federal Govern- 

ment should be responsible, all agreements are to be made through the 
department of external affairs. Agreements of any kind with a foreign 
country must be made by the Governor-General, even if on the merits 
of a trade or commercial issue, ho may be guided by the advice of the 
minister.® 

The relations between India and the Dominions fell under the 
purview of the Government of India which had 
tion**^*r e l*^t po^or to enter into agreements and conven- 
between India and Dominions direct without going 

the Dominions through the Imperial Government. For instance, 
in January 1927, after a conference between 
representatives of the Governments of the Union of South Africa and 
of India, an agreement was arrived at regarding General Hertzog’s 
Colour Bar Bill. The resolutions of the Imperial Conferences of 1917 
and 1918 recognized the right of India and of the Dominions to regulate 
immigration at pleasure, subject to the principle that visits for pleasure, 
business (as opposed to labour), or education should be facUitated.® 
The Joint Select Committee on the Government of India BiU (1919) in 
dealing with clause 33 of the BiU stated as follows : 

1 See J.C.B. 166, footnote 2, and sa. 38(1), Prov. (e), and 84(1), Ppov. (c), new 

Act. 

® See a. 14. 3 Kuwait Order in Council, 1035. 

♦ See Apvendee I : Dominions, India and the Leaoub ot Xations. 

6 See J.C.B. 184. 

8 Fop other examples, aee post Appendix I under India in Intebnationai. 
Law and the League op Nations, Introduction to Part V, Chapter III and 
e. 118 and notea thereto. 
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India’s position in the Imperial Conference opened the door to 
negotiation between India and the rest of the Empire, but negotia- 
tion without power to legislate is likely to remain ineffective. A 
satisfactory solution of the question can only be guaranteed by the 
grant of liberty to the Government of India to devise those tariff 
arrangements which seem best fitted to India’s needs as an integral 
portion of the British Empire. It cannot be guaranteed by statute 
without limiting the ultimate power of Parliament to control the 
administration of India, and without limiting the power of veto 
Avhich rests in the Crown ; and neither of these limitations finds place 
in any of the statutes in the British Empire. It can only therefore 
be assured by an acknoAvledgement of a convention. Whatever the 
right fiscal policy for India, for the needs of her consumers as well 
as for her manufacturers, it is quite clear that she should have the 
same liberty to consider her interests as Great Britain, Australia, New 
Zealand, Canada and South Africa. In the opinion of the Committee 
therefore, the Secretary of State should as far as possible avoid 
interference on this subject when the Government of India and its 
Legislature are in agreement, and they think that his intervention, 
when it does take place, should be limited to safeguarding the 
international obligations of the Empire or any fiscal arrangement 
within the Empire to which His Majesty’s Government is a party. 

The fiscal convention, as suggested above, Avas adopted. The 
Secretary of State’s dispatch of 30 June 1921 formally put on record 
that he had on behalf of His Majesty’s Government accepted the principle 
recommended by the Joint Select Committee. As a result of the establish- 
ment of the fiscal convention, the Indian Fiscal Commission, imder the 
Hon’ble Sir Ibrahim Bahimtoola, was appointed by the Government of 
India in 1922 to examine Arith reference to all the interests concerned the 
tariff policy of the Government of India, including the question of the 
desirability of adopting the principle of imperial preference. In 
paragraph 264 of the Report of the Commission, it was stated that in 
discussing the question of imperial preference, they had confined their 
consideration to preferences granted to England, but with regard to other 
parts of the Empire, they recommended a different policy and the 
Commission went on to say : 

We suggest that to the United Kingdom should be offered such 
preferences as India may find she is able to offer Avithout appreciable 
injury to herself. With regard to other parts of the Empire, we 
recommend a policy of reciprocity such as is already adopted by 
more than one Dominion for inter-Dominion trade relations ; that is 
to say preferences should be granted only as the result of agreements 
which might prove to the mutual advantage of both parties. . . .The 
agreements we contemplate would be purely voluntary ; there would 
be no kind of obligation on India to enter into them unless her OAra 
interests appeared to demand it ; and it is evident that political 
considerations could not be excluded in determining whether it was 
desirable for India to enter into an economic agreement or not. 

The principle of reciprocity between India and the Dominions has 
been recognized. In In^an legislation, there have been certain dif- 
ferentiations made against Dominion British subjects. India has been 
before the new constitution free to deal directly with the Dominions, and 
relations between India and the Dominions have been regulated by the 
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Government of India and not by the Imperial Government. So, as 
pointed out in the Report of the Joint Parliamentary Committee,^ the 
expression ‘ external affairs ’ did not include relations " between the 
Government of India and the Dominions. These would now fall within 
the sphere of ministerial responsibility. But the relations of India to, 
say, Afghanistan or Russia, would be regulated by the Governor-General 
at his discretion, under the general control or special directions of the 
Imperial Government through the Secretary of State.* 

12. — (1) In the exercise of his functions the Governor- 
General shall have the following special responsibilities, 
that is to say, — 

(a) the prevention of any grave menace to the peace 

or tranquillity of India or any part thereof ; 

(b) the safeguarding of the financial stability and 

credit of the Federal Government ; 

(c) the safeguarding of the legitimate interests of 

minorities ; 

(d) the securing to, and to the dependants of, 

persons who are or have been members of the 
public services of any rights provided or pre- 
served for them by or under this Act and the 
safeguarding of their legitimate interests ; 

(e) the securing in the sphere of executive action of 

the purposes which the provisions of chapter 
III of Part V of this Act are designed to 
secure in relation to legislation ; 

(/) the prevention of action which would subject 
goods of United Kingdom or Burmese origin 
imported into India to discriminatory or penal 
treatment ; 

ig) the protection of the rights of any Indian State 
and the rights and dignity of the Ruler there- 
of ; and 

(h) the securing that the due discharge of his func- 
tions with respect to matters with respect to 
which he is by or under this Act required to 
act in his discretion, or to exercise his in- 
dividual judgment, is not prejudiced or 
impeded by any course of action taken with 
respect to any other matter. 

(2) If and in so far as any special responsibility of the 
Governor-General is involved, he shall in the exercise of 
his functions exercise his in^vidual judgment as to the 
action to be taken. 


1 Far. 184. 


2 See a. 14. 
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The special responsibilities * do not in themselves confer any power 
on the Governor-General or the Governor which would not otherwise be 
within the range of executive authority of the Federation or the Province. 

■ The special responsibilities refer only to his relations with his ministers 
in -the process of arriving at a decision as to action to be taken in the | 
exercise of the executive authority of the Federation or the Province.^ 
This clause would not enable the Governor-General to take any action in 
a State which the federal Government was not otherwise competent to 
take in virtue of s. 8 read with the provision in the Legislative Lists and 
subject, therefore, in relation to any State, to any conditions and limita- 
tions attached by the Ruler to his acceptance of items in the Federal List. 
No power of intervention in a State by the Governor-General would! 
flow from this clause. ' 

The matters in respect of which special responsibility is imposed . 
on the Governor-General fall within the administration of departments 
which under the Act have been transferred to the charge of ministers, 
responsible for their administration to the Federal Legislature. The 
section lays down that the Governor-General has a special responsibility 
for the purposes mentioned therein and for securing these purposes, ho 
is to exercise the powers conferred on him under subsection (2), subject 
to the provisions of the Instrument of Instructions, under the control 
and the directions of the Secretary of State.® - This special responsibility ' 
is not intended to exclude the ministers from tendering advice to the | 
Governor-General or the Governor in regard to these matters and does ' 
not contemplate a separate sphere of administration from which the i 
ministers have been ousted. The Governor-General or the Governor | 
may, after receiving ministerial advice, signify dissent from it and act i 
in opposition to it, if in his individual judgement the due fuldlment of his ' 
special responsibility so requires.' But unless he feels called upon to 
difier from his ministers in the discharge of a ‘ special responsibility ', 
the responsibility of ministers for the matters committed to their charge 


rernmns complete.® 

/This responsibility is not intended to confer on the Govemor- 
ri ^ ^4 General any special powers vis-d-via the States in 
• ' * matters relating to the federal sphere proper nor 

has it any bearing on the relations between the Crown and the State. 
The special responsibility is very wide and is intended to cover grave j 
menace to the peace and tranqufllity of the country, not only by reason ) 
of terrorism, subversive movements and crimes of violence, ^fMch fall 
within the department of law and order, but also the menace arising out 
of ill-advised measures in other departments also ; ‘ we can readily con- 
ceive circumstances in coimexion with land revenue or public health 
to mention no others which might well have this effect ’.V' If* ^^7 ■ 

that measures are proposed by the Federal Government ac&g within its 
constitutional rights in relation to a federal subject or in relation to a 
subject not directly affecting the State at all, which if pressed to a con- 
clusion would affect prejudicially the rights of a State in relation to which 
that State had transferred no jurisdiction, or events may arise in a 
Province which would tend to prejudice the rights of a neighbouring 


1 See notes to s. 9 under thie head. For the Governor’s special responsibility, 
see 8. 62 below. 

* See s. 14. » W.P. Intr. 26 : W.P. Prop. 19. 

4 See W.P. Intr. 25-30 and 42 ; W.P. Prop. 14, 18-21 i J.C.R. 169. 
t Par. 79 of the Joint Select Committee Report, 
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State. In such cases, it must be open to the Governor-General or the 
Governor, as the case may be, to see that the particular course of 
action is so modified as to maintain the integrity of rights secured to the 
State by treaty or otherwise. Under this power, the Governor-General 
could interfere if the federal Government or a provincial Government 
took such action as would endanger the economic existence of a State. 
The word used is ‘ India ’ and not ‘ British India ’, so that his special ' 
responsibility covers the prevention of any grave menace to the peace or 
tranquillity in the territory of the Indian States.^ The Governor- 
General must be free to act as he thinks proper when the peace or tran- 
quillity of India or any part thereof is threatened, even if he finds himself 
thereby compelled tp ^regard the advice tendered by his ministers 
within their sphere. / 

/ This clause refers to the ‘ financial safeguards ’ of the federal consti- 
, 2 tution. Subject to the powers conferred upon the 

^ ^ Governor-General by this responsibility and sub- 

ject to the provisions of the Act regarding the Reserve Bank ® the finance 
of the Federation has been entrusted to the ministers. Unless occasion ' 
arises for the exercise of the special powers mentioned in this section, it 
will be for the ministers and ministers alone to take decisions on all such 
matters as the means to be used for raising the necessary revenues, for 
allocating expenditure in the responsible field and for the programme of ' 
external and internal borrowing. The object of the Governor-General’s 
special responsibility for ‘ safeguarding the financial stability and credit 
of the Federation ’ is to confer on him powers to step in, if the need 
should arise, in the event of the policy of his ministers, in respect, for 
example, of budgeting or borrowing being such as to be likely in the 
Governor-General’s opinion to endanger seriously the provision of 
resources to meet the requirements of the reserved departments or any 
of the obligations of the Federation, whether directly or indirectly by 
prejudicing India’s credit in the money markets of the world. This 
clause reserves to the Governor-General such powers in regard to 
budgetary arrangements and borrowing as would enable him to intervene 
if methods were pursued by responsible ministers as would in his opinion 
seriously prejudice the financial credit of the Federation. The definition 
of this special responsibility is drawn in wide terms owing to the difficulty 
of giving a detailed specification of financial operations or measures which 
might on occasion endanger stability and call for the use of the special 
powers.* /in order that assistance may be available to him in the dis- 
charge of this special responsibility, the Governor-General has been 
empowered by the Act in his discretion to appoint a financial adviser, 
but after consultation with his ministers,^ as to the person to be 
selected. / 

The clause does not define the phrase ‘ legitimate interests ’, but 

n n ^ r ^ secures means by which minorities may be assured 
• K ) yc) treatment at the hands of the majorities. 

It was suggested before the Joint Parliamentary Committee that the 
phrase should he more clearly defined and that it should be made clear 
that the minorities referred to are the racial and religious minorities 
generally included by usage in that expression. No doubt it will bo the ; 


I See the definition of ‘ India ’ in e. 311(1). 

* See W.P. Intr. 31-32; J.C.R. 40, 165, 168-71; Instrument of Instructions, 
par. X. 

8 See s. 160. * See W J. Intr. 31. ® See s. 16. 
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five or six well-recognized and more important minorities in whose interests , 
the special pojvers will usually he invoked, but there are other well- j 
defined sections of the population who may from time to time require I 
protection. The word ‘ minority ’ has not been used in a political or ' 
parliamentary sense. But this special responsibility is not intended to 
enable the Governor-General to stand in the way of social or economic 
reform merely because it is resisted by a group of persons who might 
claim to be regarded as a minority.^ } 

Under s. 65(2) (b) of the old Act/ previous sanction of the Governor- 
General was required for the introduction in either Chamber of the 
Indian Legislature of any measure afiecting the religion or religious rites 
and usages of any class of British subjects in India. This has been 
dropped in the new Act. Legislation of this nature is such as ought to 
be introduced on the responsibility of ministers. In the sphere of social 
reforms, a point has been reached where further progress depends upon 
the assumption by Indians of real responsibility for Indian social condi- 
tions. Having regard to the fact that the habits and customs of the 
people are closely bound up with their reUgious beliefs, it was difficult 
for the Government to carry into effect social legislation, and it is becoming 
increasingly evident that obstacles to such legislation can be removed 
only by Indians. So matters of social reform, which may touch, directly . 
or indirectly, Indian religious beliefs, can best be undertaken by Indian ! 
ministers. 


CL (1) (d) 


trej^ment * 


The clause guarantees to the public servants in . 
India not only their legal rights but also equitable ' 


/ 


This refers to provisions with respect to discrimination, etc.® Part V, 

' n ^ Chapter in dealsiwith legislative measures to prevent 

• ( ; discrimination. This subsection deals with execu- 

tive action with the same object. The Report of the Joint Parliamentary i 
Committee * mentions that discrimination may of two kinds — admmistra- ■ 
tive and legislative. With regard to administrative discrimination, a 
statutory prohibition would be impracticable and useless, for it would be 
impossible by statute to regulate the exercise of its discretion by the 
executive. So it is provided that the Governor-General or the Governor 
should have a special responsibility for the prevention of discrimination, 
so that if any action is proposed by the ministers which would in his 
opinion have a discriminatory effect, he may intervene and either refuse 
to accept their advice or exercise hfe special powers. It is suggested in 
the Report ® that in the Constitution Act, it should be made clear that 
this special responsibility extends to the prevention of administrative 
discrimination in any of the matters in respect of which provision against 
legislative discrimination is made imder the Act. This suggestion has 
been embodied in this subsection. 

This clause deals with one aspect of ‘ commercial safeguards ' 
The problem of commercial discrimination is divisible into two entirely 
separate issues. One is the question of administrative and legislative 
discrimination against British commercial interests and British trade 


1 See J.C.B. 78, 79, I4I, 168, 321 and Instruinent of Instructions, par. zi. 

2 See Fort X of this Act for the Foblio Services. Cf. W.F. Intr. 70-3 ; W.F. 
Frop. 180-94 ; J.C.B. 274-321. See Instrument of Instructions, par. xii. 

2 Cf. W.F. Intr. 29 ; W.F. Frop. 122-23 ; J.C.B. 342-65 ; Instmment of Instruc- 
tions, par. xiii. 

* Far. 348. 


5 Far. 348. 
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in India. The other relates to discrimmation against British and 
Burmese imports.^ The subject of legislative discrimination is dealt 
with in Chapter III of Part V. This subsection will enable the 
Governor-General to interfere or to decline to accept the advice or 
to exercise the special powers in cases where the acceptance of 
ministerial advice involves discriminatory action in the administrative 
sphere against British commercial interests and British trade in India, 
and this will extend over all the matters in respect of which provi- 
sions against legislative discrimination has been made in the Act. The 
Governor-General can prohibit administrative discrimination between 
the rights of the British mercantile community, firms, and companies 
trading in India, and the rights of Indian-born subjects. 

The other issue is that of discrimination against British and Burmese 


Cl. (1) W 


imports. This is dealt with in clause (/). The 
fiscal relations between the United Kingdom and 


India have hitherto been regulated by what is known as the Fiscal 


Convention which was based on the recommendation of the Joint 


Committee on the Government of India Bill of 1919.® As soon as the 


new constitution begins to function, the convention will necessarily 
lapse. While the statutory safeguard prohibits the imposition of penal ' 
tariffs on British or Burmese goods or the application to them of 
penally restrictive regulations with the object not of fostering Indian 
trade but of injuring and excluding British or Burmese trade, it does not 
in any way aflfect the position of India in the British Empire which she 
has attained through the Fiscal Convention. The Joint Parliamentary 
Committee deny that the clause imposes unreasonable fetters upon the 
Federal Legislature for the purpose of securing exceptional advantages 
for British at the expense of Indian trade.® The principles of future 
trade relations between India and the United I^gdom were thus 
enunciated by the Joint Select Committee * ; 


We think that the United Kingdom and India must approach ; 
their trade relations in a spirit of reciprocity, which views the trade i 
between the two countries as a whole. Both countries have a wide 
range of needs and interests ; in some of these each country is com- 
plementary to the other, while in some each has inevitably to look 
rather to a third country for satisfactory arrangements of mutual 
advantage. The reciprocity which as partners they have a right to 
expect from each other consists in a deliberate effort to expand the 
whole range of their trade with each other to the fullest possible 
extent compatible with the interests of their own people. The 
conception of reciprocity does not preclude either partner from 
entering into special agreements with third countries for the exchange 
of particular commodities, where such arrangements offer it advan- 
tages which it caimot obtain from the other ; but the conception does 
imply that, when either partner is considering to what extent it 
can offer special advantages of this kind to a third country without 
injustice to the other partner, it will have regard to the general 
range of benefits secured to it by the partnership, and not merely 
to the usefulness of the partnership in relation to the particular 
commodity under consideration at the moment. 


1 See J.C.B. 342. 

® See notes to s. 11 under E^soaIi Convention. 

3 J.C.R. 343. * See par. 346. 
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The imposition of this special responsibility upon the Governor- 
General is intended to prevent penal and discriminatory action against 
British and Buhnese trade. The scope of the Governor-GenSral’s powers 
attached to this special responsibility is not defined, but his Instrument 
of Instructions (paragraph xiv) gives him full guidance. It is made 
clear in that document that the statutory responsibility of the Governor- 
General is not intended to aifeet the competence of the federal Govern- 
ment and of the Federal Legislature to develop their own fiscal and 
economic policy, and that they possess complete freedom to negotiate 
agreements with the United Kingdom or other countries for the securing 
of mutual tariff concessions ; and that it will be his duty, in fulfilment of 
the special responsibility imposed upon him, to intervene in tariff policy 
or in the negotiation or variation of tariff agreements only if in his opinion 
the intention of the policy contemplated is to subject trade between the 
United Kingdom and India or between Burma and India, to restrictions 
conceived, not in the economic interests of India, but with the object of 
injuring the interests of the United Kingdom or of Burma. It has been 
further made clear in the Instrument of Instructions that the ‘ dis- 


criminatory or penal treatment ’ covered by the special responsibility 
includes both direct discrimination (whether by means of ^fferential 
restrictions or imports) and indirect discrimination by means of differential 
treatment of various types of products and that the Governor-General’s 
special powers can also be used to prevent the imposition of prohibitory’ 
tariffs or restrictions, if he is satisfied that such measures have been 
proposed for injuring British or Burmese trade in India. In aU these 
respects, the expression covers measures, which though not discriminatory 
or penal in form, are so in fact.^' ' 

. As stated in the Report of the Joint Parliamentary Committee,® 
j,, /jv y X this special responsibility only applies where there 

^ ( MffJ is a conflict between rights arising under th^ 

Constitution Act and those enjoyed by a State outside the federal spher^i 
It may be necessary for the Governor-General to deal with such a con-’ 
flict not only in his capacity as the executive head of the Federation, 
but also in his capacity as the representative of the Crown in its relation 
with the States ; but his special responsibility must necessarily arise 
in his first capacity only, his capacity as Viceroy being untouched by 
this Act.® The definition of the Governor-General’s (and Governor’s)' 
special responsibility in relation to the States provides the means of' 
securing for the Rulers recognition of their personal status. 

In all matters which affect the administration of the departments ' 
n <’i\ rn where he is required to act in his discretion or to 

• i } W exercise his individual judgement, the Governor- 

General must have the right to take measures for the proper fulfilment of 
his duties even though it may mean interference in matters within the 
ministerial sphere.^ / 

' For ‘ in his discretion ’ and ‘ in his individual 


Cl. (2) 


judgement ’, see Part II, Chapter II, Introduction. 


13, — (1) The Secretary of State shall lay before Provisions 
Parliament the draft of any Instrument of Instructions 

(including any Instrument amending or revoking an of instruc- 
tions 

1 See J.C.B. 347 oud 357. 

3 See s. 3. 

6 
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Instrument previously issued) which it is proposed to 
recommend His Majesty to issue to the Governor- General, 
and no further proceedings shall be taken in relation thereto 
except in pursuance of an address presented to His Majesty 
by both Houses of Parliament praying that the Instrument 
may be issued. 

(2) The validity of anything done by the Governor- 
General shall not be called in question on the ground that 
it was done otherwise than in accordance with any Instru- 
ment of Instructions issued to him.^ 


p' The Governor-General (or the Governor) will exercise the powers 
conferred on him by this Act as executive head of the Government and 
such other powers of His Majesty (not inconsistent with the provision 
of this Act) as His Majesty may be pleased by Letters Patent constituting 
the office of Governor-General (or Governor) to assign to him. The 
exercise of these powers by him will be regulated by the Instrument of 
Instructions issued to him by His Majesty. 

For Letters Patent, see notes to s. 3. 

The Act seeks to rely upon prerogative Instrument of Instructions 
for the purpose of adapting English constitutional practice to the condi- 
tions which obtain in India. The Governor-General or the Governor is 
to exercise the various powers conferred on him in accordance with 
instructions contained in that document. 

The draft will be laid before both Houses of Parliament and each 
House will have an opportunity to make to His Majesty any representa- 
tion it desires as to amendment or alteration of the Instructions. But 
neither House has any right to lay down how His Majesty’s prerogative 
power in issuing or altering the Instrument of Instructions is to be 
exercised. 

The Instrument of Instructions does not confer any new powers on i 
the . Governor-General. It neither defines nor creates legal rights and 
obligations. It lays down the manner in which the Crown’s representative 
is to exercise the powers vested in him by law. And it is to the Crown 
and to Parliament alone and not to the courts that the Governor-General 
(or the Governor) is accountable for any breach of his Instructions — an 
accountability which, in the last resort, could be enforced by his removal 
from office. The Instructions are the interpretation that His Majesty’s 
Government and Parliament place upon the provisions of the Act. 
Nothing can be inserted in the Instructions that is not within the frame- 
work of the Act. But within this framework, the Instructions are manda- 
tory. The Governor-General must obey them. If he does not choose 
to obey a particular instruction the subject cannot set up the Instruction 
in a court of law, for disobedience of Instructions does not invalidate the 
action of the Governor-General. An Act of Parliament cannot be read 
in the light of the Instrument of Instructions. The Act creates the rights 
and the Instructions interpret the way in which the Governor-Gene^^ is 
to apply his duties in relation to those rights. 


1 See W.P. Intr. 23 ; W.P. Prop. 64 ; J.C.B. 76. 
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14. — (1) 111 SO far as the Governor-General is by 
under this Act required to act in his discretion or to exercise seoreS^** 
his individual judgment, he shall be under the general of state 
control of, and comply with such particular directions, if 
any, as may from time to time be given to him by, the 
Secretary of State, but the validity of anything done by 
the Governor- General shall not be called in question on 
the ground that it was done otherwise than in accordance 
with the provisions of this section. 

(2) Before giving any directions under this section 
the Secretary of State shall satisfy himself that nothing 
in the directions requires the Governor-General to act in 
any manner inconsistent with any Instrument of Instruc- 
tions issued to him by His Majesty.^ 


/rhe Secretary of State possesses little or no control over the 
administration of those subjects of the Federal Government which are, 
under the Act, in the charge of ministers, and in which the Governor- 
General is to be guided by such advice as may be tendered by them. In 
all other functions of the Federal Government whether or not they fall 
within the ministerial sphere, in the administration of which, the Governor- 
General can exercise his individual judgement, or within the sphere of his 
discretionary powers, he is under the general control of the Secretary of 
State and is required by this section to comply with such directions as 
may be given to him from time to time. By reserving to the Secretary I 
of State the powers of superintendence, direction and control over many j 
of the important acts and operations of the Federal Government, the | 
Act makes the Governor-General the agent of the Secretary of State. / ' 
The provisions of the Act requiring the Governor-General or the 
Governor to act in his discretion in certain matters and in his individual 
judgement m other matters are not enforceable at law, nor can any com- 
plaint bo heard in any court from an aggrieved party that the Governor- 
General or the Governor has not exercised the powers vested by the 
Act in this behalf. (The Governor-General or the Governor is imder the t 
Act required to follow the Instrument of Instructions, the terms of which j 
have been approved by Parliament, Failure on the part of the! 
Governor-General or the Governor to act according to the Instrument off. 
Instructions will not affect the validity of his act.* But in case he habiV, 
tually fails to act according to the Instrument of Instruction, the matter 
is entirely between him and the Crown which has appointed him and m ■ 
can dismiss him as a last resort. ’ i 

The ‘ individual judgement ’ of the Governor-General is ultimately 
the judgement of the Secretary of State, and the ‘ discretion ’ of the 
Governor- General becomes the ‘ discretion ’ of His Majesty’s Government. 
The Governor-General may have arrived at a judgement, but if his decision 
is not in accord with that of the Secretary of State, he may be overruled 
and may have to act on such instruction as may be issued to him by the 


1 ^jee W.P. Prop. 20 ; J.C.R. 152. See s. 292 below (Transitional Provision) 
and In^jluction to this Chapter under Position ov the Govebnor-Oeneral in 
India and in the Dominions. 

* See Si , 
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Secretary of State. Theoretically, there is thus complete control exercised 
by the Secretary of State over that extensive sphere of the Governor- 
General’s activities which are in his discretionary power or in which 
he is to be guided by his individual judgement.* But no doubt in practice,! 
a convention of non-interference by the Secretary of State will gradually 
grow up, thus considerably enlarging the exercise of powers by the 
Governor-General. The section not merely contemplates restrictions on 
the authority of the Governor-General in certain matters, but also secures 
an effective voice of His Majesty’s Government in the administration of 
the Federal Government.® 1 i 

15, — (1) The Governor-General may appoint a person 
to be his financial adviser. 

(2) It shall be the duty of the Governor-General’s 
financial adviser to assist by his advice the Governor- 
General in the discharge of his special responsibility for 
safeguarding the financial stability and credit of the 
Federal Government, and also to give advice to the federal 
Government upon any matter relating to finance with 
respect to which he may be consulted. 

(3) The Governor-General’s financial adviser shall 
hold office during the pleasure of the Governor-General, 
and the salary and allowances of the financial adviser and 
the numbers of his staff and their conditions of service 
shall be such as the Governor-General may determine. 

(4) The powers of the Governor-General with respect to 
the appointment and dismissal of a financial adviser, and 
with respect to the determination of his salary and allow- 
ances and the numbers of his staff and their conditions of 
service, shall be exercised by him in his discretion : 

Provided that, if the Governor-General has determined 
to appoint a financial adviser, he shall, before making any 
appointment other than the first appointment, consult his 
ministers as to the person to be selected.® 

In order that assistance may be available to the Governor-General 
in the discharge of the special responsibility mentioned in s. 12(1) (6), 
the Governor-General is empowered by this section to appoint a financial 
adviser, without executive powers, whose services would also be available 
to the ministers, if they wish to consult him in regard to any financial 
matter. The appointment, pay, and conditions of service of the financial 

1 For list of such activities, see Part II, Chapter II, Introduction under Matters 
T o BE DEALT WITH AT THE Goveenor-Gbitebal’s disoebtioit, and Under Matters 
TO BE DBAKE WITH tH THE GOVBESOB-GenEEAL's INniVIDUAL JUDGEMENT. 

* For CONTROL OVER THE GOVERNOR, See B . Si, below, and Part HI, Chapter 11, 
Introduction under Relation between Governor and Governor-General. For 
transitory provisions re. control by the Secretary of State, see s. 314 below. 

t See W.P. Intr. 31 j W.P. Prop. 17 ; jr.C.R. 170. 
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adviser and his stafE are to be determined by the Governor-General in his . 
discretion, hut he shall consult the ministers before actually selecting ■ 
the person. He" udll not be, however, bound by the advice of the ministers , 
as regards selection.' 

16 , — (1) The Governor-General shall appoint a person, 
f being a person qualified to be appointed a judge of the Federation 
I Federal Court, to be Advocate-General for the Federation. 

! (2) It shall be the duty of the Advocate-General to 

give advice to the Federal Government upon such legal 
matters, and to perform such other duties of a legal 
character, as may be referred or assigned to him by the 
Governor-General, and in the performance of his duties 
he shall have right of audience in all courts in British 
India and, in a case in which federal interests are concerned, 
in all courts in any Federated State. 

(3) The Advocate-General shall hold office during the 
pleasure of the Governor-General, and shall receive such 
remuneration as the Governor-General may determine. 

(4) In exercising his powers with respect to the appoint- 
ment and dismissal of the Advocate-General and with 
respect to the determination of his remuneration, the 
Governor-General shall exercise his individual judgment.* 

f^The Advocate- General of the Federation will hold office on a settled 
tenure during the pleasure of the Governor-General. The section secures 
the Federation legal advice from an officer who is not merely well qualified 
to tender such advice but is entirely free from political or party associations!^ 

The Joint Parliamentary Committee recommended ® that the Constitutionu«r ■ 

Act should require each provincial Governor to select at his discretion 
and appoint an Advocate-General holding office during pleasure. The 
recommendation, therefore, was that the Governor was not to consult the 
mimsters at all but act as he thought fit.* But the recommendation of 
the Joint Parliamentary Committee has not been accepted, as under this 
section, the Governor-General (and the Governor under s. 55j~is to consult 
the ministers regarding the appointment, dismissal, and remuneration of 
the Advocate-General, though he is not bound by their advice. This 
change is likely to hamper the freedom of the Governor- General, and it 
will be difficult for him not to be swayed by pressure from the ministers 
demanding an appointment based on political or communal considerations. 

The salary of the Advocate-General is non-votable and is a charge; 
on the revenues of the Federation.® The Advocate-General can attend , 
and take part in the proceedings of either Chamber and of any committee 
of which he has been appointed member, but he cannot vote. !^e has 
aU the privileges of a member of Legislature with this exception.^ 

' See notes to s. 12 ( 1 ) ( 6 ) above. 

* See J.C.B. 401 and a. 72D(3) (iw), old Act. 3 in pm*. 401 , 

* See 8 . 56 for appointment of the Advocate-General by the Governor. 

® See 8. 33(3) (c) below. 8 See s. 28(6) and notes to 9 . 21. 
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Conduct of 
business of 
Federal 
Govern- 
ment 


By paragraph 11 of the Government of India (Commencement and 
Transitory Provisions) Order, 1936, this section and s. 33(3) of the new 
Act came into force on 1 April 1937, the date of commencement of 
Part III. 

17, — (1) All executive action of the Federal Govern- 
ment shall be expressed to be taken in the name of the 
Governor- General. 

(2) Orders and other instruments made and executed 
in the name of the Governor-General shall be authenticated 
in such manner as may be specified in rules to be made by 
the Governor-General, and the validity of an order or 
instrument which is so authenticated shall not be called in 
question on the ground that it is not an order or instrument 
made or executed by the Governor-General. 

(3) The Governor-General shall make rules for the 
more convenient transaction of the business of the Federal 
Government, and for the allocation among ministers of 
the said business in so far as it is not business with respect 
to which the Governor-General is by or under this Act 
required to act in his discretion. 

(4) The rules shall include provisions requiring ministers 
and secretaries to Government to transmit to the Governor- 
General all such information with respect to the business 
of the Federal Government as may be specified in the rules, 
or as the Governor-General may otherwise require to be so 
transmitted, and in particular requiring a minister to bring 
to the notice of the Governor-General, and the appropriate 
secretary to bring to the notice of the minister concerned 
and of the Governor-General, any matter under considera- 
tion by him which involves, or appears to him likely to 
involve, any special responsibility of the Governor-General. 

(5) In the discharge of his functions under subsections 
(2), (3) and (4) of this section the Governor-General shall 
act in his discretion after consultation with his ministers.^ 

The section authorizes the Governor-General to make at his discretion 
any rules which he regards as requisite to regulate the disposal of 
Government business and the procedure to be observed in its conduct 
and for the transmission to himself of all such information as he may 
direct. The distribution and conduct of public business is to be regulated 
by rules made hereunder. This will ensure that all matters in the sphere 
of action of ministers are brought to his notice before action is taken 
upon them. The rules will lay down the relations between the Governor- 
General, his ministers and the secretaries to the Government. Where 
special responsibilities are involved or are likely to be involved, the rules 


1 See W.P. Prop. 6 and 16 ; J.C.R. 100. 
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will include provisions requiring ministers and secretaries to the Govern- 
ment to bring to the notice of the Governor-General and his minister 
any matters under consideration in their department, as recommended 
by the Joint Parliamentary Committee in paragraph 100 of their Reports , 
All executive acts in the Federation (and all executive acts in the 
Provinces) will run in the name of the Govemor- 
' ^ General (or the Governor). It follows that where 

in this Act, the phrase ‘ Governor-General ’ (or the word ‘ Governor ’) is 
used, without the added words ‘ in his discretion ’, the federal (or the 
provincial) Government is meant. 

When the Governor-General consults his ministers, but acts as he 
thinks proper, he is said to act in his individual 
judgement. But when he is not bound to consult 
his ministers at all, but acts as he thinks proper without consulting 
them, he is said to act in his discretion. Here the two distinct ideas 
are mixed up ; for other such examples, see ss. 16(4) and 59(5). 


1 See s. 69 below for conduct of business of the provincial Government. 



CHAPTER III 


THE FEDERAL LEGISLATURE 


Inteodttction 


The provisions of this chapter describe the structure of the JEederal 
. j * Legislature. ^-The legislative authority, it is lajTT 
down, is vested in His Majesty represented by the 
e o ouses j^ov emo r-Gen eral and tl^ two houses of the legisla- 
ture. called t he r!miTi<»iT~*7 vr?!tj.t.e ( the Uppetjlouse) and the'Federal 
Assembly (the Lowe r Hous e! . The Council of State is to. .consist of 260' 
mem bers, while th e^ssembly TB.iQ Jie c omposed of 375 members. The, 
^Rulers of FederatedThdian States wiU appoint 104 mem bers to the Upper 
Chamber and 15 0 renresentetives to the Low er Chamb er. The remaining 
seats -in "BblF'the houses of the h^slature will be filled up by the 
representatives of the British Indian Provinces in accordance with the 
provisions of the First Schedule to the Act. Besides, the Governor- 
General’s eounseUora and the Advocate-General will have the right to 
attend and take part in the proceedings of both the Council of State and 
the Federal Assembly, though not made members thereof.^ 

The representatives of British India in the Assembly will be elected 
by indirect election in provincial constituencies ex.cept in the case of 
fhe three seats reserved for commerce and industry and one labour 
seat, where the constituencies will be non-provincial.® The Act provides 
fOT a system of direct election for the Upper House and ^'indirect election 
i^the Lower House. Election to the seats allotted to the Indian 
CEnitTan, Anglo-Indian and European constituencies will be by voters 
voting in separate communal electoral colleges and all qualified voters 
who are not voters in one of those constituencies will be entitled to vote 


in a general constituency. Election to the seats reserved for the members 
of the depressed classes will be in accordance with the special arrange- 
ments provided in the Act. The special seats assigned to commerce and 
industry will be filled by election by Chambers of Commerce and other 
similar associations and the special seats assigned to landholders will 
be filled by election in special landholders’ constituencies. Persons 
to fill the seats in the Federal Assembly allotted to a Governor’s Province 
as general seats, Sikh seats or Mohammedan seats shall be chosen by 
electorates consisting of such of the members of the Legislative Assembly 
of the Province as hold therein general seats, Sikh seats or Mohammedan 
.seats respectively, voting in the case of a general election in accordance 


with the principle of proportional representation by means of the single; 
transferable vote.® No person shall be qualified to be chosen as a member' 
of the Federal Assembly imless he is a British subject or the Ruler or a 


subject of an Indian State which has acceded to the Federation and is 


not less than twenty-five years of age (in.the case of the Council of State,' 
the member must be at least thirty years of age) and possesses such, if 
any, of the other qualificsrtions specified in the First Schedule. Further 


1 See s. 21 and notes thereto. 

2 First Schedule, s. 16. 

® See First Schedule to the Act. 
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Allocation of 
seats 


disqualifications for membership of the Federal Legislature are set out 
in s. 26 of the Act. 

The Council of State will be composed of 260 members, of whom 156 
will be representatives of British India and 104 will be appointed by the 
Rulers of Indian States which have acceded to the Federation. 

The following points regarding the allocation of seats may be 
noted : (1) The distribution of seats in the Council 
of State does not depend on population but upon 
the importance of each State or Province, and 
other considerations. Bombay with a population of 18 millions has 
16 seats, as against Bengal’s 20, with a population of 30 millions. 
Travancore with a population of 5 millions has only 2 seats, while Bhopal 
with a population of 7 lakhs or one-seventh of Travancore gets 2 seats, 
and Gwalior and Baroda with a population respectively of 3^ millions 
and 2J millions get 3 seats each. Hyderabad with a population of 14 
millions gets only 5 seats. (2) The seats in the Federal Assembly are 
not distributed on a population basis, and it is not easy to find any logical 
principle underlying the allocation of seats, either among the units of 
the Federation or among the various communities. If the division of 
seats among the British Indian representatives and the Indian State 
representatives had been based on population, the proportion should 
have been 3 to 1, the population respectively being 260 millions and 
80 millions, whereas the proportion is 2 to 1. Europeans who number 
134,000 out of 260 millions, or less than -06 per cent, get 4-66 per cent, 
of the seats in the Upper House, and 5-6 per cent, of the seats in the 
Lower House. Non-Moslems with a total population of nearly 144 
millions get 105 seats, while Moslems with a population of nearly 66J 
millions, get 83 seats or one-third of the seats for British India. (3) 
The numerical proportion between the two Houses has been laid down in 
paragraphs 205 and 216 of the Report of the Joint Parliamentary 
Committee as 2 to 3 ; this secmes an effective voice of the Upper House 
at a joint sitting, and at the same time provides that the will of the 
people in the last resort shall prevail.^ It is provided in s. 308(2) of 
the new Act that it is not open to the Federal Legislature under its 
constituent powers to recommend any alterations in the Act varying the 
proportion between the number of seats in the Council of State and that 
in the Federal Assembly, or the proportion in either House between 
the number of seats allotted to British India and that allotted to the 
Indian States. (4) The women’s seats in the Federal Assembly will be 
filled up by an Electoral College consisting of all the women members of 
the Legislative Assemblies of the Governor’s Provinces on a non-communal 
basis. But of the nine women’s seats in the Federal Assembly, at least 
two shall be held by Mohammedans and at least one by an Indian 
Christian. (5) ^ixj &ut of the 156 seats j eserved in the Council of State 
for British India are to be filled by persons chosen by the Governor- 
General in his discretion. Such nominated members are eligible for 
appointment as ministers. In his evidence before the Joint Select 
Committee, the Secretary of State, Sir Samuel Hoare, made the following 
observations : 

I think my main argument for a small number of nominated 
members of this kind is based upon the experience of other countries 
where it has been found useful to bring in, as ministers and members 


^ See s. 24 of the Australia Act which lays down that the number in the Lower 
House shall be double that of the Senate. 
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of the Second Chamber, those who would not be able to get there by 
the ordinary channel of election. We have here an opportunity of 
that kind in the House of Lords and I think it would be a wise act 
to have some such powers of that kind in the Indian constitution, to 
a limited extent. Secondly, to redress questions of balance that may 
need redressing. 

But the Governor-General’s choice is restricted to those who are 
otherwise qualified to be members of the Council of State. 

The r^resentatives of the States will be appointed by the Rulers 
of the States concerned; ' The allocation of seats among the States, in the 
case of the Council of State, takes account of the relative rank and 
importance of the State as indicated by the dynastic salute and other 
factors and in the case of the Assembly, is based in the main on 
population.^ 

It is for the Ruler of a State to decide how his representative is to 
be selected, and the system of appdinfihent to the office of a State repre- 
sentative in the Federal Legislature must presumably ensure that the 
views of the Ruler’s Government, which is responsible for the policy of 
the State, is to be faithfully represented in the Legislature by the State 
representative. Although the representatives of a State will be appointed 
by its Ruler, the Act does not require them to vacate their seats, if called 
upon to do so by the Ruler. A State representative is nominated and , 
not elected, but holds his seat on precisely the same tenure as an elected 
representa,tive from British India.* A State representative is a delegate 
except that the State cannot revoke the delegate’s mandat6~or recall 
him or appoint another in his place unless he resits. There is nothing 
in the Act to prevent the Ruler of a State himsetf representing the State 
in the Federal Legislature. The fact that the Princes are not disqualified 
from sitting in the Legislature shows that the Act does not limit the Ruler’s 
right to control his State policy in the matter of the selection of repre- 
sentatives. A Government servant whose services are lent to a Federated 
State may be the State representative.® 

Thus, in a constitutional sense, there will be two different types of 
representatives in every House of the Federal Legislature, those from 
British India and those from the Indian States. Representatives from j 
British India will be elected, either directly as for the Upper Chamber ! 
or indirectly as for the Lower Chamber ; in both cases, they will have the ; 
normal latitude of personal opinion and discretion, characteristic of the ■’ 
elected member of a popular assembly. But the State representatives ■ 
will be the accredited agents of individual State governments and will 
be present there on a mandate to give expression to State policy on the 
various federal questions that arise. 

Although the main function of the two Chambers is purely legislative 
they are also a sovereign authority for controlling at any rate the 
ministerial sphere of the Federal Government. No doubt, the council of 
ministers will be appointed by the Governor-General in accordance with 
instructions contained in the Instrument of Instructions but the Legisla- 
ture may control their acts. The ministers are responsible to the Legisla- 
ture for the conduct of their administration. A ministry which forfeits its 
confidence may be compelled to resign. A valuable means of directing 
the attention of the Federal Government to the conduct of federal 
officers and to the effects of federal policy is afforded by the right of 


» J.C.R. 208. 


2 J.C.B. 210. 


3 See s. 24(4) (6). 
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interpellation. But no question, whether original or supplementary, 
dealing with or bearing upon matters outside the range of federal sub- 
jects can be admitted in either House 

In the Federation, certain departments will be conducted by the 
p t f Governor-General with the advice of counsellors 

^toe^cent™ * remaining departments by him with the 

advice of the ministers. So there will be dyarchy 
in the centre as pointed out in paragraphs 38 and 187 and 188 of the 
Report of (he Joint Parliamentary Committee. This will militate against 
the growth of responsible government in the centre and also against 
the establishment of the party system, although joint deliberation 
between the reserved and the other departments will be encouraged by 
the Governor-General. 


The presence in the Federal Legislature of representatives of Indian 
States will further accentuate the difficulties in the way of the formation 
of a party system. Each of those representatives will voice the policy 
of the State nominating him and in matters affecting the common 
interests of the Indian States, their representatives in the Federal 
Legislature will presumably vote together. The continental group 
system rather than the English party system will continue to be followed, 
as at present. There are multifarious interests, political, religious and 
economic, which make broad alignments on a two, or three, party system 
impossible. The separate interest of the States will add to the com- , 
plexity. A prominent leader in the Legislature will cut across the party 
system and attract followers by his personal influence. For all these, 
reasons, it is very likely that the group system will prevail in the Federal \ 
Legislature. 

In unitary constitutions, there are Second Chambers in a great 

Second Chamber 

government, Marrf 
singular measure '~of unanimify~TtocidBd 'in"'ffivbur oF two~tegislative~' 
chambers But no doubt most of the constitutions now in existence 


many cases, but their utility has been called into 
question. ,_ Bealing with representative form nf- 
' * maintain^haf The modem world has with ' a 


are the result, as regards the structure of the Legislature, of conscious 
imitation of the English Parliament. But the unicameral principle, 
as Marriott sa ys, has not lacked advocates, but except at moment s of 
revolutionary fOTVouf,'IEF~prlncii^e~liaBjeyer ¥een_ad^Rtgd_B^ a ny of 
the great States of the modern world. A single-chambered legislature is 
likely to be despotic. Cromwell described the unicameral Rump 
Parliament as the ‘ horridest arbitraTOess~tfaatr-e v er e x isted-en earth ’, 
and speaking on the proposal to revive the Second Chamber, he stated : 

' By the proceedings of this Parliament, you see they stand in need of 
a check or balancing power ’. ^_As Marriott says * : Tt may be taken as 
generally agreed by theorists Jbhat the principle of bicameralism is ' 
essential to that balance” of 'power in the polity ~'whicK T!'annot be 
impaired save witBTevident danger to* the efficacy'bf the governmental 
machine. . . If majorities must rule, minorities need protection, and \ 
for the protection of minorities, there is no more convenient guarantee ■ 
than a strong second chamber. \ 

But whatever may be urged as to the necessity of a second chamber 
in unitary states, bicameralism appears to be an essential and inseparable 
attribute of federalism. There is no federal constitution in existence 


1 For Limxs of Legislative Power, see Part V. 

2 Vol. II, pp. 390 et seq. 


3 Vol. I, p. 402. 
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without a second chamber or a Senate. The second chambers have been^ 
as a rule, deliberately constituted in snch a way as to embody and 
emphasize the federal principle. Further, it is in the Senate or upper 
chamber in a federation that the federal idea is enshrined ; and in that 
chamber is to be found the primary and effective guarantee for the 
preservation of this peculiar type of constitution. 

A genuine federation as opposed to a confederation represents not 
only a union of .states but also a union of citizens. It follows that while 
one of the two chambers should represent the aggregate of citizens, the 
other should represent the union of states. As Marriott remarks,^ 
no device has yet occurred to the wit of man so well adopted as bi- 
'Tameralism to fulfil the essential purpose of emphasizing the union of 
states as distinguished from the union of peoples. 1 

Thajrg^Liments for_and_against a. Second Chamber, with special 
Inference lbo~ Provinces, have been summarized in the Report of the 
Indian Franchise Committee (the Lothian Committee) ui paragraphs 
683-4. Its advocates urge four main grounds : (1) Owing to the very ^de 
extension of the franchise under the new constitution in Jndia, and_ the 
illiteracy of the vast majority of voters, it is necessary to have .a, body 
which will be representative of experience and expert knowledge,-4io act 
as a stabilizing factor by being empowered to revise or delay legislation 
for a short period, without being a rival with the Lower House for power. ; 

(2) In most democracies of modem times there is a bicameral legislature ; 
and experience seems to show that their existence has been, .a security 
against hasty legislation and abuse of power by the Lower House. (3) 
The services of men of ripe experience and ability, who owing to various 
reasons cannot stand for election to the Lower House, are made available 
to the state by becoming members of the Upper House. (4) It is better 
that the responsibility for acting as a brake on the Lower House should 
be normally exercised by a Second Chamber, than by the Governor, which 
is the alternative. 

The arguments against the creation of a Second Chamber in the 
Provinces are (1) the weight of public opinion in India is against the 
proposal ; (2) such a Chamber t^I impede measures for the benefit of 
the masses who have been neglected, and thus aggravate discontent ; 

(3) a provincial Second Chamber will be expensive and superfluous as all 
interests will be adequately represented in the Lower House ; (4) it will 
encourage the making of laws by a process of compromise and bargaining, 
provide opportunities for delay and obstruction, for legislative proposals 
will have to follow a circuitous route. 


By s. 308, a Provincial Legislature has been given a special right to 
present an address to the Governor for submission to His Majesty and to 
Parliament, advocating the creation or abolition of the Second Chamber. 
Such a resolution should bo passed not less than ten years after the 
introduction of provincial autonomy. But under s. 308(4), it is open to 
His Majesty, whether ten years have passed or not, whether an address 
has been presented by the Provincial Legislature or not, to make an 
amendment abolishing or establishing a Second Chamber. 

The Federal Assembly will continue j[bE_fiia. jear s and power has 
Federal Ledisla- reserved the Governor-General in his 

ture discretion to dissolve the Assembly earlier.® The 

Upper Chamber has been constituted on a perma- 
nent basis and is not subject to dissolution. Its members will be elected 


I Vol. I, p. 418. 


2 S. 18. 
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for nUie years and one-third will retire and be replaced at the end of 
every third year. Special arrangements have therefore been made in 
the Act for the first nine-year period following on its first constitution. 

Each Chamber of the Legislature will elect its own Chairman and 

P dure Deputy-Chairman ^ and possesses ample powers to 
regulate its own procedure and business.* But the 
power to summon and appoint places for the meeting of the Legislature 
and also the power of prorogation and dissolution of the Lower Chamber 
is vested in the Governor-General at his discretion.® The procedure“and 
conduct of business in each House will be regulated by rules to be made, 
subject to the provisions of the Act, by each House ; but the Governor- 
General has been empowered to make rules in his discretion afiter'oom 
sultation with the Chairman of each House : (a) for regulating the 
procedure of, and the conduct of business in, the Chamber in relation toi 
matters which affect the discharge of his functions, in so far as he is by 
this Act required to act in his discretion or to exercise his individual! 
judgement ; (6) for securing timely completion of the financial business ;! 
(c) prohibiting, save with the prior consent of the Govemor-Generalj 
given at his discretion, the discussion of, or the asking of question on, 
certain matters specified in s. 38. 

In the event of conflict between a rule so made by the Governor- 
General and any rule made by either Chamber, the former will prevail 
and the latter to the extent of its inconsistency shall be void. The 
following matters connected with elections and electoral procedure, in 
so far as provision is not made by the Act, will be regulated by Order in 
Council ; (i) the qualification of electors and of candidates ; (ii) the 
delimitation of constituencies for purposes of elections ; (iii) the conduct 
of elections ; (iv) expenses of can^dates ; (v) corrupt and other election 
offences ; (vi) decision of election disputes ; (vii) the filling of casual 
vacancies * and (viii) other matters ancillary to the above.® In so far 
as provision regarding any matter is not made by the new Act or by 
Order in Council, or by the new Federal Legislature (in respect of matters 
it is competent to make laws), the Governor-General in his indivilual 
judgement is empowered to make rales for carrying into effect the provi- 
sions of the First Schedule and in particular, with respect to notification of 
vacancies, the nomination of candidates, the conduct of elections, the 
election expenses of candidates, corrupt practices and the decision of 
doubts and disputes in connexion with elections.® But until these matters 
are so dealt mth, the existing laws will hold good.'^ Subject to the 
Rules and Standing Orders affecting the Chamber, there will be freedom 
of speech in both Chambers of the Federal Legislature. No person will 
be liable to any proceedings in any court by reason of his speech or vote 
in either Chamber or by reason of anything contained in any official 
report of the proceedings in either Chamber. 

No Bill will become law until it has been agreed to by both Chambers 
either without amendment or with such amendments only as are agreed 
to by both Chambers and has been assented to by the Governor-General 
or in the case of a reserved Bill, until His Majesty in Council has signified 
his assent. The legislative authority of the Federation, subject to the 

^ S. 22. * S. 38. 3 s. 19. 

^ See Cl. 10 of Fart I of First Schedule. 

® See 8. 291 and s. 308(4) ; for Orders in Council, see s. 309. 

® See First Schedule, Rule 27. 

^ E.g. regarding corrupt practices— see ss. 292 and 293 below. 
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provisions of the Act, is vested in the Crown and the two Houses of the 
Legislature. The Governor-General has been empowered at his dis- 
cretion, but subject to the provisions of the Act and to his Instrument 
of Instructions, to assent in His Majesty’s name to a Bill which has been 
passed by both Chambers or to ivithhold his assent or to reserve the Bill 
for the signification of the King’s pleasure. But before taking any of 
the courses, it will be open to the Governor-General to remit a Bill to the 
Chambers with a message requesting its reconsideration in whole or in 
part, together with such amendments, if any, as he may recommend. 
AH Acts assented by the Governor-General will within twelve montlxs^ 
be subject to disallowance by His Majesty.' 

Thg Act contemplates two Houses with nearly co-equal powers.^ 
The principal difference is in the sphere of finance. Although money i 
Bills can only be introduced in the Lower House, the Upper House 
has powers to amend or reject them in the same way as the Lower House, 
and if in respect to any demand for grants the two Houses differ, the 
Governor-General shall summon a joint session of both Houses. All 
demands are to be considered first by the Lower House and the demands 
in the form voted by it (whether by way of rejection or reduction) are 
to be submitted to the Upper House. The Upper House has wide powers 
in relation to finance and can n,Qt only secure that a rejected or reduced 
grant is reconsidered at a joint session of the two Houses, but also 
refuse its assent to any Bill, clause or grant, 'which has been accepted 
by the Lower House. Thus the power of the Council of State in this 
connection is like the power of the Upper House in Australia and South 
Africa'.^ ■ S'- 

Although the Council of State has the power to assent or refuse to 
assent to a demand, or reduce any demand, a demand refused by the 
Assembly is not to be submitted to it unless the Governor-General so 
directs, and a demand reduced by the Assembly shall be submitted to 
the former only for the reduced amount unless the Governor-General 
otherwise directs. 

The Act adopts the plan of resolvnig the differences between the two 
Houses by the decision of a majority of the two Houses sitting and voting 
together, as under the South Africa Act. 

In the case of disagreement between the Chambers, the Governor- 
General has been empowered in any case in which a Bill passed by one 
Chamber has not, within six months thereafter, been passed by the other, 
either without ameniment or with agreed amendments, to summon the 
two Chambers to meet in a joint sitting, for the purpose of reaching a 
decision on the Bill.* The members present at a joint session will 
deliberate and vote together upon the Bill in the form in which it finally 
left the Chambers in which it was introduced and upon amendments, if 
any, made therein by one Chamber and not agreed to by the other. Any 
such amendments which are affirmed by a majority of the total number 
of members voting at the joint session will be deemed to have been 
carriecl and if the Bill, with the amendments, if any, so carried, is affirmed 
by a majority of the members voting at the joint session, it shall be 

1 For Reservation and Diaallowanco of Bills in the ease of the Dominions prior 
'IS, and after, the Statute of Westminster, see notes to s. 11 under Dominions : 
Reservation and Disaleowance. For such relation in England, the United 

States, etc., see notes above under Reeation of the Two Houses. 

2 J.C.R. 215. 

3 See old Act, s. 67(3) and old Indian Legislative Rules, 37-9. 
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taken to have been duly passed by both Chambers. It is entirely <at the 
discretion of the Governor-General whether a JBill (other than a finaffiCial : 
Bill) is to lapse “by reason of the difference between the two Houses or is 
to be referred to a joint session. In the case of a money BiU or in cases i 
where, in the Governor-General’s opinion, a decision on the Bill cannot 
consistently with the responsibilities for any matters within his dis- 
cretionary power or within the sphere of his individual judgement be 
deferred, the Governor-General has power in his discretion to summon 
a joint session and obtain a decision forthwith.^ In the joint session, 
no member has any right to move amendments other than those which 
are relevant to the points of difference which are made necessary by the 
delay in the passage of the Bill, and the decision of the presiding officer 
as to the admissibility of any amendment is final and conclusive.® 

The legislative work of the Federal Legislature is threefold : 

(i) Ordinary legislation or public BUls ; (ii) ‘ private ’ members’ 
Bills ; and (iii) financial Bills and Demands for Grants. Any member 
may, if he gets the chance, initiate legislation, although Bills introduced 
by private members, i.e. by members who hold no ministerial office, 
have a remote chance of being passed unless adopted by the 
Government. As regards procedure, there is no distinction between a 
Government Bill and a private member’s Bill. 

The procedure in regard to financial Bills and Demands for 
Grants is different from that for other Bills. The introduction of Bills 
relating to supplies for the Federal Executive or to taxation is the exclu- . 
sive functions of the ministers. Unofficial members may move to reduce 
a vote but not to increase one ; a recommendation of the Governor- 
General will be required for the introduction of any proposal in the 
Federal Assembly for the imposition of taxation, for appropriation of 
public revenues or for any proposal affecting the public debt or affecting 
or imposing any charge upon public revenues.® This represents the 
constitutional principle embodied in Standing Order 66 of the House of 
Commons, which finds a place in practically every Constitution Act, 
throughout the British Empire : 

This House will receive no petition for any sum relating to 
public service or proceed upon any motion for any grant or charge 
upon the public revenue, whether payable out of the consolidated 
fund or out of money to be provided by Parliament, unless recom- 
mended from the Crown. 

The Governor-General will cause a statement of the estimated 
revenue and expenditure of the Federation, together with a statement of 
aU proposals for the appropriation of those revenues, to be laid, in respect 
of every financial year, before both Chambers of the Legislature. The 
statement of proposals for appropriation will be so anunged as (a) to 
distinguish between those proposals which wfil, and those which wuU not, 
be submitted to the vote of the Legislature, and amongst the latter, to 
distinguish those which are in the nature of the standing charges, and 
(6) to specify separately those additional proposals (if any), whether 
under -ibe votable or non-votable heads, which the Governor-General 
regards as necessary for the discharge of any of his special responsibilities.^ 
The proposals for the appropriation of revenues, other than proposals 
relating to the heads of expenditure enumerated in s. 33(3) and proposals 


1 See sa. 31 and 34 . 

® See SB. 34(4) and 37(1). 


2 J.C.B. 150, 216. 
* See B. 33. 
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<if any) made by the Governor-General will be submitted in the form of 
Demands for Grants to the vote of the Assembly. The Assembly will 
be empowered to assent or to reduce the amount specified therein, 
whether by way of general reduction of the total amount of the demand 
or of the reduction or of omission of any specific item or items included 
in it. Proposals for appropriation of revenues, if they relate to the 
heads of expenditure mentioned in s. 33(3), will not be submitted to the 
vote of either Chamber (s. 34), but will be open to discussion in both 
Chambers, except in the case of the salary and allowances of the Governor- 
General and of expenditure required for the discharge of the functions 
of the Crown in, and arising out of, its relations with the Rulers of the 
Indian States.^ The Governor-General has been empowered to decide 
finally and conclusively for all purposes, any question whether a particular 
item of expenditure does or does not fall under any of the heads referred 
J;o in s. 33(3). After the Legislature has disou.ssed the budget as a whole 
and has voted upon those proposals for appropriation which are sub- 
mitted to its vote, the Governor-General will be called upon to authenticate. 
by his own signature the appropriations (s. 35). In authenticating those 
under the non-votable heads, he will be entitled to include in his authen- 
tication the sums additional to those proposed by his ministers under those 
heads which he originally included in the budget statement or if he 
thinks fit, reduced sums. He will be similarly required to authenticate 
the grants as voted by the Legislature and in so doing, he will be entitled, 
if he regards as necessary for the fulfilment of any of his ‘ special respon- 
sibilities ’, to include in his authentication any sums not in excess of 
those by which the Legislature may have reduced the grants submitted 
to it. By this procedure, the ministry on the one hand and the Legislature 
on the other, will be left free to exercise their respective responsibilities 
in the matter of supply — the ministers by accepting responsibility for 
proposals for appropriations so far as, and no further than, they are 
prepared to hold themselves responsible to the Legislature and the 
Legislature, by recording their agreement or disagreement with ministers’ 
proposals ; at the same time, the Governor-General, if he is imable to ; 
accept the proposals of his ministers or the decision of the Legislature, as 
consistent with the discharge of his special responsibilities, will be 
enabled to bring the resulting appropriations into accord with his own 
estimates of the requirements, and, if necessary, through his special 
legislative powers, to secure that the budget provides him with resources 
which will cover the appropriations which he finally authenticates. The 
procedure of authentication by the Governor-General serves a double 
purpose by securing first, that the audit authorities should be concerned 
only with a single document as authority for all appropriations of revenues 
by whatever legal procedure such appropriations have been made, and 
secondly, that the Governor-General does not make any appropriations 
under his special powers without the Legislature being made cognizant 
thereof. 


In England, the House of Lords is predominantly hereditary in 

Constitution of the ^ bulk. There are 

Upper House about bvO adult Peers, entitled to sit m the House, 
besides 26 Spiritual Peers, 28 Representative Peers 
of Ireland, 16 Representative Peers of Scotland, and 5 Law Lords. In 
the United States, the Senate is based upon the root principle of the 
absolute equality of States. The States, big and small, have equal 


^ W.P. Prop. 98. 
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representatioa in the Senate, and no State, under the constitution, can 
be, without its consent, deprived oi its equal suffrage. The Senate 
consists members, two from each State, who are since the amend- 
ment in 1912 to be directly elected by the people of the State for six 
years (and not indirectly elected through state legislatures as originally 
provided). One-third of the Senate is to retire every two years. Thus 
there is a continuous existence of the Senators. Senators change, but the 
Senate is permanent. The same principle of equality of representation 
is adopted in the Upper House of the Federal RepubUc of Switzerland, 
and also in the Senate in Australia. The Senate consists of 36 members, 
six from each State. It is in perpetual existence and cannot be dissolved 
except iu the event of a constitutional de^ock. The Senators are 
elected for six years, one-half of them retiring every three years. The 
Senators are directly elected by the people, the electors being the same 
for both Chambers. The Canadian Constitution is of a more unitary 
type than that of the United States or Australia, and the federal idea 
is not completely embodied in the Senate of Canada. It consists of 87 
members nominated for life by the Governor-General. The number of 
Senators is divided among the several provinces in the Dominion 
according to a scale prescribed by statute. Originally the idea of federal 
equality was observed, but subsequently this principle was not maintained. 
In the Union of South Africa the goal of the constitution adopted 
in 1909 was the unitary principle — ^not a federal, but a united South 
Africa. For the first ten years, the Senate was to consist of eight members 
nominated for ten years by the Governor-General in Council, and eight 
others elected by the four original provinces, for ten years in a joint 
session of the two houses of the legislature on the principle of propor- 
tional representation. At the expiry of ten years, the South African 
Parliament might leave things as they are, or might provide for the 
constitution of the Senate in any manner it thought fit. Ho change has 
been made. 


The respective numbers of members of the two Chambers in a 
„ , ^ federation is so fixed that in case of joint session, 

wiU of the Lower House will prevail.^ In 
England, Bills (except money Bills) may be 
introduced in either House, and important Bills which do not raise 
acute political controversy are frequently introduced in the House of 
Lords. When passed in one House, it is sent to the other and in case of 
difference between the two Houses, a conference (a formal meeting of 
members appointed by each House, known as ‘ Managers ’) might be 
held ; but now it is usual for a committee of the House which was dis- 
agreeing, to send to the other House a statement of their reasons with the 
amended Bills and a settlement generally by informal conferences between 
the party leaders. Financial Bills — ^i.e. Bills containing provisions 
relating to the imposition and application of taxes, can only originate 
in the House of Commons. Such Bills cannot be amended in the Upper 
House. The power of the House of Commons was placed on a statutory 
basis by the Parliament Act, 1911.* 

TMs Act takes away all legislative powers from the House of Lords 

Parliament Act “ aspect of any money Bm. A money BiU is 
Farii^ent Act, ^ggned in s. 1(2) of the Act as a pubUc BiU which, 

in the opinion of the Speaker of the House of 
Oommons, contains only provisions for the imposition, repeal, alteration, 


1 See a. 24, Australia Act and J C.B. 216. 

7 


2 1 & 2 Oeo. 6, c. 13. 
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remission or regulation of taxation, and the imposition of charge on the 
Consolidated Fund for financial purposes, etc. If a money Bill which 
has endorsed on it a certificate to the above effect from the Speaker,, 
when passed by the Commons and sent up to the House of Lords, ia 
not passed as it is, by the Upper House, it is to be presented with the 
Speaker’s certificate to His Majesty for assent and becomes an Act of 
Parliament on such assent though the House of Lords has not consented 
to the Bill. In respect of other public Bills, the Parliament Act takes 
away from the House of Lords any final veto but gives to it a siispensive 
veto which may, under certain conditions, be removed and the Bill 
made law without its consent after two years and a month. So the effect 
of the Parliament Act is to give to the House of Commons the power of 
passing any Bill whatever, if the conditions of s. 2 are complied with. 

In the United States, the legislative authority of the Senate is, 
except as regards finance, co-or^ate with that of the House of 
Representatives. Any Bill (except one to raise revenue) may originate 
in either House, and owing to the fact that in America the Executive 
does not, as in England, dominate the Legislature, the Senate takes its 
fair share in initiating legislation. Finance Bills must, however, originate 
in the Lower House, the Senate enjoying and exercising the same powers 
of amendment and rejection as in the case of other Bills. In the event of 
disagreement between the two Houses, a conference committee composed 
of members of both Houses is appointed by the President of the Senate 
and the Speaker of the House. This committee’s report is generally 
accepted by both Houses. The Bill when passed in identical form by 
both the Houses is sent for approval to the President who has the right 
to return it unsigned to the Congress. If the Bill is again passed by a 
majority of two-thirds in both Houses, the President’s veto lapses and 
it becomes law with or without his assent. 

In Australia, the Senate has (except as regards finance) equal power 
Avith the House of Representatives in respect of all proposed laws. Money 
Bills must originate in the Lower House. The Senate may reject, but 
may not amend, them and it may at any stage return to the Lower 
House any proposed law which the Senate may not amend, requesting 
certain amendments to be made, and the Lower House may make such 
amendments with or without modifications. The constitution makes 
strict provisions against ‘ tacking ’ and against the introduction of any 
alien substance into a finance Bill.^ Thus the Senate in Australia has 
a recognized power of money Bills beyond that of any other Second 
Chamber in the British Dominions. An original and ingenious means 
was devised by s. 67 of the Australia Act for the solution of deadlocks 
between the two Houses. If the Lower House passed any Bill and the 
Senate rejects it or passes it with unacceptable amendments and if after 
three months, whether in the same or in the next session, the Lower 
House again passes the Bill with or without any amendments a i suggested 
by the Senate, and the Senate a second time rejects it or passes it with 
amendments not agreed to by the Lower House, the Governor-General 
may dissolve the Senate and the House of Representatives simultaneously. 
If after dissolution, the new House of Representatives again passes the 
Bill with or without any amendments made or suggested by the Senate, 
and the Senate rejects or fails to pass it in a manner agreed to by the 
House of Representatives, the Governor-General may convene a joint 
sitting of both Houses. The members present shall vote together on 


^ Ss. 52-63 of the Australia Act. 
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the Bill as last proposed by the House of Representatives and on the 
amendments proposed by one House and not agreed to by the other, 
and the Bill as’ passed by an absolute majority of the total number of 
members of both the Houses shall be taken to have been duly passed 
by both Houses and shall be presented to the Governor-General for the 
Queen’s assent. The device of joint sitting was adopted from the 
Norwegian system in which the two Chambers meet as one for the purpose 
of composing their differences. In Australia, on any Bill, whether dealing 
%rith finance or not, the Senate by disagreeing with the Lower House 
can force a dissolution ; and the House of Representatives cannot over- 
ride the will of the Senate until after an appeal to the electorate, and 
then only if the will of the electors is declared with emphasis. So it 
may be said that the Australian Senate is the most powerful Second 
Chamber in the British Dominions. To provide that the will of the 
people shall in the last resort prevail against the will of the States as 
represented in the Senate, it is laid doum in s. 24 of the Australia Act 
that the number of the members of the Lower House shall be double that 
of the Senators. 

In Canada the powers of the two Houses are co-ordinate, except 
that money Bills on the recommendation of the Executive originate in 
the Lower House. There is no direct provision in the Canada Act for 
prevention of deadlocks between the two Houses, but power is given to 
the Crown to nominate three or six additional Senators, but this power 
has never been exercised by the Crown. 

In South Africa, the Senate, like the Australian Senate, can reject 
but cannot amend, a money Bill which must originate in the House of 
Assembly. As regards all Bills, whether financial or not, the Senate 
only possess a suspensive veto. For preventing deadlocks, it is provided 
that if an ordinary Bill is passed by the House of Assembly in two suc- 
cessive sessions and is twice rejected by the Senate or passed by it with 
amendments not agreed to by the House of Assembly, the Governor- 
General may during the second session convene a joint sitting. The BUI, 
if passed by a simple majority of the members of both Houses, shall 
be deemed to have been duly passed by Parliament and may be presented 
for Royal Assent. In the case of money Bills, the joint sitting may 
be convened during the same, session in which the Senate first rejects or 
fails to pass the Bill. The difference in the solution for a deadlock in 
South Africa and that in Australia lies in the fact that in the latter case, 
there is appeal to the electorate, whereas in the Africa Act, there is no 
such provision. It will be noticed that the provisions of the Africa Act 
for the solution of a deadlock have been followed in s. 31 of the Government 
of India Act, 1935. 

The two Chambers of the Federal Legislature have equal powers 
regarding all Bills (except money Bills), which 
Re^tion of the originate in either Chamber.^ Money BUls, 

l^deral^^^eSsla- m^^st originate in the Lower House.® The 

® ' annual financial statement, with the estimates of 

expenditure embodied therein, has to be laid 
before both the Chambers. The votable estimates of expenditure 
are first to be submitted, in the form of demands for grants, to the 
Federal Assembly, and then to the Council of State ; and either 
Chamber has the power to refuse or reduce a demand for grant.® If 
the two Chambers differ in respect to any demand, there is to be a joint 


1 s. 30. 


2 S. 37. 


s S. 34(2). 
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Relation of the 
two Houses In the 
Provincial Legis- 
lature 


sitting. As stated in paragraph 215 of the Report of the Joint Parlia- 
mentary Committee, it is intended that the powers of each House 
in relation to any demand should be identical, any difference of opinion 
being resolved at a joint sitting. 

The principle governing the relation of the two Provincial Houses 
(where there are two) is that both in respect of 
financial powers and generally, the Upper House — 
the Legislative Council — should not be regarded 
in any sense as a body having co-equal powers 
with the Provincial Legislative Assembly, but 
rather as a body with powers of revision and delay for the purpose of 
exercising a check upon hasty and ill-considered legislation, as pointed 
out in paragraph 150 of the Report of the Joint Parliamentary Committee. 
Further, a BiU introduced in the Legislative Council but rejected in the 
Legislative Assembly is to lapse, the machinery of a joint sitting being 
confined to the_cpnyeEap case. Again, though the annual financial 
statement is, under s. 78, to be laid before both Houses, the demands for 
grants are to be submitted to the vote of the Legislative Assembly only, 
the Upper House not having the power enjoyed by the Council of State 
in this respect under s. 34(2). A joint sitting, therefore, in respect of 
money Bills cannot take place in the Provincial Legislature, as the 
Lower House has exclusive power in respect thereto. As in the case of 
the Federal Legislature, so in the case of the Provincial Legislature, it is 
provided by s. 82 that financial Bills are only to originate in the Lower 
House. 

A financial Bill under s. 37, not being the aimual financial statement, 
and not involving any of the Governor-General’s special responsibilities, 
if defeated in the Federal Assembly, cannot, it seems, be re-introduced 
in the Upper House. 

The privileges of the Indian Legislature are such as are conferred 
p . ofthp statute itself or rules made thereunder. 

IntU^ L(3i8lature Subject *0 the provisions of this Act, the privileges 
womd be such as the Legislature assigns to itself. 
The Privy Council has laid down that the privileges of the British 
Parliament are essentially peculiar to itself, bedng the product of long 
usage, and they are not carried over to any Legislature by its merely 
performing similar functions in legislative matters, and that a Legislature 
has only the rights of every Assembly to secure order in its own 
proceedings. In Kidly v. Carson,^ it was held that the Newfoundland 
Assembly had no right to order an arrest for a contempt committed out 
of doors, and in Doyle v. Falcomer,^ it was ruled that even a representa- 
tive Assembly could not punish for contempt committed before it, because 
it had only the power to remove the obstacle, but not to punish the 
offender. 

It is doubtful if the Legislature can remove or suspend a member for 
an indefinite period, e.g. imtil he apologizes. In Barton v. Taylor,^ the 
Privy Council held that a Colonial Assembly might hare the power to 
suspend but not indefinitely, nor for a definite period resting on the 
irresponsible decision of the Assembly.* But in Harnett v. Crick, ^ the 
Pnvy Council ruled that the Assembly could pass a special order under 
which a member was suspended pending judicial investigation of his 


i 4 Moo. F.C. 63. 

* (1886) 11 App. Cas. 197. 

* See also FenUm v. Hampton, 11 Moo. P.C. 347. 


2 4 Moo. P.C. (N.S.) 203. 
« [1908], A.C. 470. 
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conduct. It is doubtful if either House enjoys the absolute right to 
exclude a meniber. In Bradlavgh v. Gossett,'^ the plaintiff complained 
that being a duly elected member, the House, by passing a Eesolution, 
excluding him from the House, had prevented him from taking the 
oath, and had caused him to be ejected from the House. He asked for 
a declaration that the order of the House was void, and for other reliefs. 
The court held that ‘ the House of Commons has the exclusive power of 
interpreting the statute so far as the regulation of its own proceedings 
was concerned ; and even if that interpretation should be erroneous, 
the court has no power to interfere with it directly or indirectly 
Each House of Parliament is the guardian of its own privileges, and 
claims to be the sole judge of any matter which may arise, which in 
any way infringe upon them, and if it deems advisable, to punish either 
by way of imprisonment or reprimand, any person whom it considers 
guilty of contempt. But neither Chamber of the Indian or Provincial 
Legislature possesses such powers as are enjoyed by the ‘ High Court 
of Parliament ’. Neither Chamber has the right of committing for 
contempt persons refusing to give evidence before committees of the 
Chamber, but legislation may be passed authorizing the courts to inflict 
penalties on a person convicted of refusing to give evidence or to produce 
papers. But the Governor-General in his individual judgement may make l 
rules safeguarding confidential matters from disclosure and regulating 
the attendance of persons who have been civil servants. The Bengal 
Legislative Council (Witnesses) Act, 1866 — ^Ben. Act III of 1866 — 
authorized the Governor of Bengal to summon any person to appear 
before the Legislative Council or to produce papers required by him ; 
and on failure, the person may be punished by the Governor with 
imprisonment. By the Government of India (Adaptation of Indian 
Laws) Order, 1937, Fourth Schedule, this Act has ceased to have effect, 
although it has not yet been formally repealed. 

Privileges enjoyed by the former legislatures are continued. By the ( 
Legislative Members’ Exemption Act — ^Act XXIII of 1925 — ^freedom from 
services as juror or assessor and from civil imprisonment during the session 
are ensured. No Act, however, may confer on either Chamber or any of ( 
its officers the status of a court or any punitive powers other than that | 
of excluding persons infringing the rules or standing orders or behaving ' 
in a disorderly manner. 

The rules of procedure to be framed under s. 38 are to forbid dis- 


■ Freedom of 
discussion 


cussion or questions on any matter connected with 
a State outside the federal sphere (unless the 
Governor-General thinks that federal interests are 


involved and permits discussion) ; they will also forbid discussion or 
questions in respect of (a) the relations of the Crown or the Governor- 
General and any foreign power or state ; (6) matters connected with 
tribal or excluded areas (uffiess in relation to the budget) ; (c) the action 
of the Governor-General in relation to provincial affairs ; and (d) the 
personal conduct of the Euler of a State or member of his family. 
Freedom of discussion of any Bill or clause or amendment may also be 
prevented if the Governor-General certifies in his discretion that such 


discussion would affect his special responsibility for preserving the peace 
and tranquillity of India.® The conduct of a judge of the Federal 
Court or of the High Court in the discharge of his duties is not to be 
discussed. In England, by a convention of the constitution, the conduct 


1 (1884) 12 Q.B.B. 271. 


S See S3. 40 and 86. 
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Freedom of 
speech 


of a judge of the High Court cannot be called into question in Parliament, 
by question or by way of amendment in debate, unless the discussion is 
based on a substantive motion in proper terms,’^ 

In England, words spoken in Parliament by a member of either 
House are absolutely privileged and no Court has 
any jurisdiction to entertain any action with respect 
of them. The member speaking in Parliament is 
not amenable to the civil or the criminal law, though the statement 
may be false to his knowledge, and is made maliciously. But this 
privilege does not extend to a statement published by the member 
outside the House, though it is a reproduction of his speech in the 
House. Thus speech within the walls of the Legislature is unques- 
tioned and free. But this freedom must be understood to apply only 
to external influence or interference, and does not mean unrestrained 
license of speech in the House. The House controls the action of the 
members and enforces this control by censure, suspension, cpnimitment ■ 
and.,expulsion.^ Under Rule 17 of the old Indian Legislative Rules, 
and of the rules for the Governor’s Legislative Council, the President is to 
preserve order and has all necessary powers for enforcing his decision ; he 
may direct a member guilty in his opinion of gross disorderly conduct to 
withdraw at once and such member shall immediately withdraw, and 
shall be absent for the remainder of the day’s meeting. If the member 
is for the second time in the same session directed to withdraw, the 
President may order him to absent himself from the Chamber for any 
period up to the close of that session. It was further provided by thej 
rules that a member, wWle speaking, must not refer to a matter which 
is sub-judice, make a personal charge against another member, reflect 
upon the conduct of His Majesty, the Governor-General, Governor, or 
any Court of justice ; or utter treasonable, seditious or defamatory words, 
or use his right of speech for the purpose of wilfully obstructing the 
business of the Chamber, 

Persons, who publish under the direct authority of either House in 
Publicatl n England the proceedings in that House, have a 
” statutory protection ; and persons who, though 
not directly so authorized, publish a correct copy of the proceedings 
enjoy a somewhat similar protection.® At Common Law a fair and 
accurate report of Parliamentary proceedings enjoys an immunity similar 
to that given to a fair and accurate report of proceedings in a Court of 
justice. S. 28(1) of the new Act provides for immunity of a person for 
publication of the proceedings in the Legislature by the authority of 
either Chamber. 


General. 

Constitution There shall be a Federal Legislature which 

of the shall consist of His Majesty, represented by the Governor- 
S^daLre Chambers, to be known respectively as 

the Council of State and the House of Assembly (in this 
Act referred to as ‘ the Federal Assembly ’). 

1 See Law Journal, June 2, 1906, at p. 373 on Parliammt and the Bench. 

* See May, 10th ed., oh. xii. 

» See the Parliamentary Papers Act, 1840 — 3 & 4 Viet., c. 9, as. 1-3. 
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(2) The Council of State shall consist of one hundred 
and fifty-six representatives of British India and not more 
than one hundred and four representatives of the Indian 
States, and the Federal Assembly shall consist of two 
hundred and fifty representatives of British India and not 
more than one hundred and twenty-five representatives of 
the Indian States. 

(3) The said representatives shall be chosen in accord- 
ance with the provisions in that behalf contained in the 
First Schedule to this Act. 

(4) The Council of State shall be a permanent body 
not subject to dissolution, but as near as may be one- third 
of the members thereof shah, retire in every third year in 
accordance with the provisions in that behalf contained in 
the said First Schedule. 

(5) Every Federal Assembly, unless sooner dissolved, 
shall continue for five years from the date appointed for 
their first meeting and no longer, and the expiration of the 
said period of five years shall operate as a dissolution of the 
Assembly. 


The Federal Legislature is to consist of His Majesty and the two 
Houses. This is on the analogy of the British legislature and Dominion 
legislatures. In Canada, the Parliament consists of the King, a Senate 
and a House of Commons. In Australia, the federal Parliament consists 
■of the King (represented by the Governor-General), a Senate and a House 
of Representatives. In South Africa, the Parliament consists of the 
King, a Senate and a House of Assembly.^ 

As in the Upper Chamber in the United States and in the Australian 
_ , Commonwealth, it has now a permanent existence, 

ounci 0 a e Introduction to this Chapter under Constitv- 
TiON OF THE UPPER HousE. See First Schedule, Rules 13-16. 

The Governor-General has the power of dissolution.® In the 
Pederal Assemhiv Ordinary course, by efflux of time, there is auto- 
^ matio dissolution. The life of the Assembly was 
previously three years only. It is not open now to the Governor- 
General to extend the term as he could have under s. 63D(1), Prov. (ft), 
old Act. 

His Majesty’s Proclamation establishing the Federation wiU be 
issued under s. 5(1) above. See s. 477(1) for the commencement of 
Part II of this Act. By Order in Council, the Ist April 1937 was the date 
fixed. 


19 . — (1) The Chambers of the Federal Legislature shall Sesaioas of 
be summoned to meet once at least in every year, and 
twelve months shall not intervene between their last sitting rogation and 

dissolution 


^ See Introduction to this Chapter under Helxtion between the two Houses 
IN THE Federal Leoislatubb. 

® See s. 19(2) (c). 
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in one session and the date appointed for their first sitting 
in the next session. 

(2) Subject to the provisions of this section, the 
Governor-General may in his discretion from time to 
time — 

(a) summon the Chambers or either Chamber to 

meet at such time and place as he thinks fit ; 

(b) prorogue the Chambers ; 

(c) dissolve the Federal Assembly. 

(3) The Chambers shall be summoned to meet for their 
first session on a day not later than such day as may be 
specified in that behalf in His Majesty’s Proclamation 
establishing the Federation.^ 

In hia diacrdim : See Part II, Chapter II, Introduction under this 
heading. 

Hia Majasiy’s Prodamation : See s. 5 and notes thereunder. 

Right of 20 , — (1) The Governor-General may in his discretion 

GtoSarto address either Chamber of the Federal Legislature or 
addresB. and both Chambers assembled together, and for that purpose 
to, require the attendance of members. 

Chambers ’ (2) The Govemor-General may in his discretion send 

messages to either Chamber of the Federal Legislature, 
whether with respect to a Bill then pending in the Legislature 
or otherwise, and a Chamber to whom any message is so 
sent shall with all convenient dispatch consider any matter 
which they are required by the message to take into con- 
sideration. 


Right to address ; See old ss. 63A(3) and 63B(3). 

Rights of 21 . Every minister, every counseUor and the Advocate- 
counaeUors General shall have the right to speak in, and otherwise 
Stooato proceedings of, either Chamber, any 

General joint sitting of the Chambers, and any committee of the 
M resj^ots Leg islature of which he may be named a member, but shall 
““ ™ not by virtue of this section be entitled to vote. 

Ministers : For appointment and fiinctions, see ss. 9-10. 
Advocate-General : For appointment and fiinctions, see s. 16. This 
is a new officer specially appointed for the Federation.^ The Advocate - 
General, ex-officio, has, under s. 21 (federal) and s. 64 (provincial), a 


1 See W.R. Intr. 33(o) ; W.P. Prop. 23 ; old Act, s. 63D{2). 

2 See notes to s. 16 above. 
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right to speak in, and otherwise take part in the proceedings of, either 
Chamber, or any joint sitting of both Chambers or of any committee 
of that particular Chamber of which he has been made member, even 
though he may not be member of that committee. This provision was 
not in the £iU as introduced in the House of Commons. The effect 
of the change is that he is now to be a party nominee, and may not be 
free from political or party associations. The Joint Parliamentary Com- 
mittee in paragraph 401 of their Report stated : 

It is no part of our intention to suggest that the office of 
Advocate-General should, like that of the law officers here, have 
a political side to it ; indeed our main object is to secure for the 
provincial Governments legal advice from an officer, not merely 
well qualified to tender such advice but entirely free from the 
trammels of political or party associations, whose salary would 
not be votable and who would retain his appointment for a 
recognized period of years irrespective of the political fortimes 
of the Government or Governments with which he may be 
associated during his tenure of office. 

The principle here laid down has been departed from. The 
Advocate-General will be appointed by the Governor-General or the 
Governor, not in his discretion, as originally recommended by the Joint 
Committee, but by him in his individual judgement, after consulting his 
ministers — see notes to s. 16 above. As he is to take part in politics as j 
mouthpiece of the party in power, his will tend to be a political appoint- ' 
ment, and it will be possible for the party to give him a very long term j 
of appointment. 

The Advocate-General or a counsellor enjoys all the rights of a 
member of the Federal Legislature, except that he cannot vote. Under 
8. 28(5) ho has all the pri-^eges of a member of the House conferred by 
s. 28(1) and (2). The rights of a minister in a Chamber of which he is 
not member are similar. In the Provincial Legislature, the minister and 
the Advocate-General enjoy the same rights.* 

It will be noticed that the Advocate-General and the counsellors 
hold an office of profit. Under s. 26(1) (a), a person is disqualified from 
being either chosen as, or for being, member of either Chamber if he 
holds any office of profit. Under the old law, the Advocate-General, 
being not a whole-time officer of Government, was not regarded as an 
official ; but under the new Act, a question may arise whether he (or 
a counsellor) comes under disqualification for being member, as hold- 
ing an office of profit; if so, unless an Act is passed by the Federal or 
a Provincial Legislature, under s. 26(l)(o), or s. 69(l)(a), declaring that j 
he is not so disqualified, he can neither be nominated, or elected, 
member of the Legislature. Does the specific mention in s. 21 of his 
being named member of either Chamber take him out of the application 
of the general disqualification mentioned in s. 26(l)(a) ? Strictly 
speaking, he is not a member of the Legislature, as he has no right to 
vote ; and s. 28(5) would appear to draw a distinction between him and 
a member of the Legislature. So it would seem that, though s. 21 
speaks of his being named member, he is not really a member of the 
Legislature, and so he cannot come under disqualification as holder of 
an office of profit under s. 26(l)(a). See notes under ss. 26 and 307. 

Counsellor : For appointment and functions, see s. 11(2). 


t See 8s. 64 and 71(6). 
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22 . — (1) The Council of State shall as soon as may be 
choose two members of the Council to be , respectively 
President and Deputy-President thereof and, so often as 
the office of President or Deputy-President becomes vacant, 
the Council shall choose another member to be President 
or Deputy-President, as the case may be. 

(2) A member holding office as President or Deputy- 
President of the Council of State shall vacate his office if 
he ceases to be a member of the Council, may at any time 
resign his office by writing under his hand addressed to 
the Governor-General, and may be removed from his office 
by a resolution of the Council passed by a majority of all 
the then members of the Council ; but no resolution for the 
purpose of this subsection shall be moved unless at least 
fourteen days’ notice has been given of the intention to 
move the resolution. 

(3) While the office of President is vacant, the duties 
of the office shall be performed by the Deputy- President, 
or, if the office of Deputy-President is also vacant, by 
such member of the Council as the Governor-General may 
in his discretion appoint for the purpose, and during any 
absence of the President ffiom any sitting of the Council 
the Deputy-President or, if he is also absent, such person 
as may be determined by the rules of procedure of the 
Council, or, if no such person is present, such other person 
as may be determined by the Council, shall act as President. 

(4) There shall be paid to the President and the Deputy- 
President of the Council of State such salaries as may be 
respectively fixed by Act of the Federal Legislature, and, 
until provision in that behalf is so made, such salaries as 
the Governor-General may determine. 

(5) The foregoing provisions of this section shall 
apply in relation to the Federal Assembly as they apply in 
relation to the Council of State with the substitution of the 
titles ‘ Speaker ’ and ‘ Deputy-Speaker ’ for the titles 
‘ President ’ and ‘ Deputy- President ’ respectively, and 
with the substitution of references to the Assembly for 
references to the Council : 

Provided that, without prejudice to the provisions of 
subsection (2) of this section as applied by this subsection, 
whenever the Assembly is dissolved, the Speaker shall 
not vacate his office until immediately before the first 
meeting of the Assembly after the dissolution. 


Under old s. 63A(1), the Governor-General had the power to 
appoint from among its members a President and other persona to pre- 
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.side over the meetings of the Council of State. Under subsection (1) 
of this section, the Council of State can elect its President and Deputy- 
President from among its members. Under old s. 63C(1), after four 
years from the first meeting of the Assembly (during which period the 
President will be appointed), the President and the Deputy-President 
of the Assembly are to be elected by the members from among them- 
selves, and approved by the Governor-General. They may be removed 
from office by a vote of the Assembly with the concurrence of the 
Governor-General. By subsection (2) of this section, the President and ' 
the Deputy-President of the Council of State (as also the Speaker and the : 
Deputy-Speaker of the Federal Assembly) may be removed after fourteen ■ 
days’ notice of resolution by the vote of a majority of all the members 
(not merely a majority of those present and voting). Neither the appoint- ^ 
ment nor the removal of the President or the Deputy-President (the 
Speaker or the Deputy-Speaker in the case of the Assembly) now requires 
the approval of the Governor-General. These officials, who will pre- 
■ sumably be paid, are appointed by the Council of State, and so they 
are not holders of an office of profit under s. 26(1) (a). See notes under 
that section. 

23. — (1) Save as provided in the last preceding section, Votingin 
all questions at any sitting or joint sitting of the Chambers 
shall be determined by a majority of votes of the members chambers 
present and voting, other than the President or Speaker 
or person acting as such. standby 

The President or Speaker or person acting as 8uchg“““““’ 
shall not vote in the first instance, but shall have and quorum 
exercise a casting vote in the case of an equality of votes. 

(2) A Chamber of the Federal Legislature shall have 
power to act notwithstanding any vacancy in the member- 
ship thereof, and any proceedings in the Legislature shall 
be vahd notwithstanding that it is discovered subsequently 
that some person who was not entitled so to do sat or voted 
or otherwise took part in the proceedings. 

(3) If at any time during a meeting of a Chamber less 
than one-sixth of the total number of members of the 
Chamber are present, it shall be the duty of the President 
or Speaker or person acting as such either to adjourn the 
Chamber, or to suspend the meeting until at least one-sixth 
of the members are present. ‘ 

Cl. (2) : Doubt was expressed in StrkMand v. Orima ® as to whether, 
an Act is invalid because it was passed by persons not duly elected, j 
‘ This subsection validates the proceedings even though some unqualified, 
persons may have voted. * 

Cl. (3) : Any formal Act done by the Legislature when there is no 
' quorum will be invalid. 

1 See Introduction to this Chapter under Fbocedubg, and old s. 630(4) and 
, (5). For Provincial Legislature, see s. 66. 

2 [1930] A.C. 285. 
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Provisions as to Members of Legislaiure 

24. Every member of either Chamber shall, before- 
taking his seat, make and subscribe before the Governor- 
General, or some person appointed by him, an oath accord- 
ing to that one of the forms set out in the Fourth Schedule- 
to this Act which the member accepts as appropriate in. 
his case.^ 

25. — (1) No person shall be a member of both- 
Chambers, and rules made by the Governor-General 
exercising his individual judgment shall provide for the- 
vacation by a person who is chosen a member of both’ 
Chambers of his seat in one Chamber or the other. 

(2) If a member of either Chamber — 

(a) becomes subject to any of the disqualifications-- 
mentioned in subsection (1) of the next, 
succeeding section ; or 

{b) by writing under his hand addressed to the- 
Governor-General resigns his seat, 

his seat shall thereupon become vacant. 

(3) If for sixty days a member of either Chamber is- 
without permission of the Chamber absent from all meetings; 
thereof, the Chamber may declare his seat vacant : 

Provided that in computing the said period of sixty 
days no account shall be taken of any period during which 
the Chamber is prorogued, or is adjourned for more than- 
four consecutive days.* 

26. — (1) A person shall be disqualified for being chosen- 
as, and for being, a member of either Chamber — 

(а) if he holds any office of profit under the Cro-wn 

in India, other than an office declared by Act 
of the Federal Legislature not to disqualify 
its holder ; 

(б) if he is of unsound mind and stands so declared 

by a competent court ; 

(c) if he is an undischarged insolvent ; 

(d) if, whether before or after the establishment of 

the Federation, he has been con-victed, or has, 
in proceedings for questioning the validity or 


1 See old Legislative Assembly Electoial Bole 24; W.F. Prop. 23. For- 
Provincial Legislature, see s. 67. 

2 See old Act, s. 63E. 
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regularity of an election, been found to have 
. been guilty, of any offence or corrupt or 
illegal practice relating to elections which has 
been declared by Order in Council or by an 
Act of the Federal Legislature to be an 
offence or practice entailing disqualification 
for membership of the Legislature, unless 
such period has elapsed as may be specified 
in that behalf by the provisions of that Order 
or Act ; 

(e) if, whether before or after the establishment of 
the Federation, he has been convicted of any 
other offence by a Court in British India or 
in a State which is a Federated State and 
sentenced to transportation or to imprison- 
ment for not less than two years, unless a 
period of five years, or such less period as the 
Governor-General, acting in his discretion, 
may allow in any particular case, has elapsed 
since his release ; 

(/) if, having been nominated as a candidate for the 
Federal or any Provincial Legislature or 
having acted as an election agent of any 
person so nominated, he has failed to lodge 
a return of election expenses within the time 
and in the manner required by any Order 
in Council made under this Act or by any 
Act of the Federal or the Provincial Legisla- 
ture, unless five years have elapsed from the 
date by which the return ought to have been 
lodged or the Governor-General, acting in 
his discretion, has removed the disqualifica- 
tion : 

Provided that a disqualification under paragraph (/) 
of this subsection shall not take effect until the expiration 
of one month from the date by which the return ought to 
have been lodged or of such longer period as the Governor- 
General, acting in his discretion, may in any particular 
case allow. 

(2) A person shall not be capable of being chosen a 
member of either Chamber while he is serving a sentence 
of transportation or of imprisonment for a criminal offence. 

(3) Where a person who, by virtue of a conviction or 
a conviction and a sentence, becomes disqualified by virtue 
of paragraph (d) or paragraph (e) of subsection (1) of this 
section is at the date of the disqualification a member of 
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the Legislature, his seat shall, notwithstanding anything 
in this or the last preceding section, not beconie vacant by 
reason of the disqualification until three months have 
elapsed from the date thereof or, if within those three 
months an appeal or petition for revision is brought in 
respect of the conviction or the sentence, until that appeal 
or petition is disposed of, but during any period during 
which his membership is preserved by this subsection he 
shall not sit or vote. 

(4) For the purposes of this section a person shall not 
be deemed to hold an office of profit under the Crown in 
India by reason only that — 

[а) he is a minister either for the Federation or for a 

Province ; or 

(б) while serving a State, he remains a member of 

one of the services of the Crown in India and 
retains all or any of his rights as such. 

In England, the chief disqualifications preventing a person from 
being elected as a member of the House of Commons are being (1) an 
alien ; (2) an infant ; (3) a lunatic ; (4) a clergyman ; (5) one holding 
pensions at the pleasure of the Crown, other than holders of civil and 
military service and diplomatic pensions ; (6) a bankrupt (this dis- 
qualification lasting for five years after discharge unless there is a certi- 
ficate that the bankmptcy was not caused by the bankrupt’s misconduct) ; 
under Cl. (1) (c) of the section, the disqualification only lasts till the 
bankrupt has obtained his discharge ; (7) a person guilty of corrupt 
practices contrary to the Corrupt and Illegal Practices Act, 1883 ; (8) 
a person convicted of treason or felony and sentenced to penal servitude 
or imprisonment with hard labour or for more than twelve months, 
unless he has completed his term of imprisonment or been pardoned ; 
the Indian law under Cl. (1) (e) is much more stringent ; the disqualifica- 
tion continues for five years after release unless the period is shortened 
by the Governor-General. Cl. (2) of this section reproduces the English 
law ; (9) a person holding or undertaking certain contracts or commission 
for, or on account of, the public service^; and (10) a person holding 
certain ofifices under the Crown.® Navy office-holders are expressly 
excluded from membership of the House of Commons by various statutes. 
By the Act of Settlement of 1701, a person holding any office of profit 
under the Crown was declared incapable of being elected to the Commons ; 
but this provision would have excluded ministers from the House and 
would have prevented the development of the Cabinet system, and so 
was repealed at once. An Act passed in 1707 in the reign of Queen 
Anne disqualified from election persons accepting any ‘ new ’ office 
created after 1705. The acceptance of an ‘ old ' office (created before 
1705) unless a statutory disqualification was expressly attached to such 
office, though annulling the election, left him eligible for re-election and 
thus arose the practice of ministers seekiixg re-election on acceptance of 

1 See Re Sir Stuart Samuel, [1913] A.C. 614. 

2 Cf. Cl. (1) (o) of this section. 
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office. By the Re-election of Ministers Act, 1926, the necessity for re- 
election was abolished, and so the provision of the Act of 1707 relating 
to the necessity for re-election on acceptance of an ‘ old ’ office was 
repealed. Many ‘ new ’ offices have been expressly excluded from the 
Act of 1707.1 

The phrase ‘ office of profit ’ is new. It is taken from the Act of 
Settlement of 1701 where it was enacted that no 
Omce of pront person holding an office of profit under the Crown 
was capable of being elected as member of the House of Commons. But 
this provision, as stated above, was repealed in 1707. Under the old ' 
Government of India Act, the phrases used were ‘ official ’ and ‘ non- 
official ’. These expressions were defined in old s. 134 which laid down I 
that they mean respectively a person who is or is not in the civil or ' 
military service of the Crown in India, and the rules under the Act may 
provide for the holders of such offices specified in the rules not being 
treated as officials for the purposes of the Act. By the Non-official | 
(Definition) Rules made under old s. 134, it was provided that the holder 
of any office in the civil or military service of the Crown, if the office 
is one which does not involve both of the following incidents, namely, 
that the incumbent (o) is a whole-time servant of the Government, 
and (6) is remunerated either by salary or fees, shall not be treated as 
an official for any of the purposes of the old Act. Under old s. SOB, 
it is provided that an official shall not be qualified for election as a member 
of the local Legislative Council, and if any non-official member, whether 
elected or nominated, accepts any office in the service of the Crown in 
India, his seat shall become vacant, but a minister is not to be deemed 
an official. On the draft Non-official (Definition) Rules forwarded by the 
Government of India, the Joint Select Committee in their Second Report 
on the Draft Rules under the Government of India Act, 1919, dated 
10 August 1929, said ; 

The committee consider them the most appropriate solution of 
the problem they are intended to solve — namely the settlement of 
the somewhat complicated question whether the large class of persons 
such as village officials. Government pleaders, law lecturers, etc., 
who though in receipt of fees or small allowances from the Government 
are not whole-time Government servants, are to be regarded as 
officials for the purposes of the Act. 

The new Act has repealed the old law about officials and non-, 
officials. The exact significance of the phrase ‘ office of profit under I 
the Crown in India ’ in s. 26 has not been made clear in the Act itself. 
But it is open to the Federal or the Provincial Legislature * by an Act,] 
to declare what offices will not disqualify their holder from being a member \ 
of that Legislature. But a difficulty might bo created for the first election] 
under the new Act to the Federal or the Provincial Legislature and 
thereafter until such an Act is passed. It is not open to the Provincial 
Legislature, until Part III of the Act is brought into operation, to pass 
an Act specifying what is not an office of profit under s. 69(1) {a). Similarly 
before the Federal Legislature can come into existence, no Act can be 
passed by it under s. 26(1) {a) about this matter. To permit persons 
like the present members of the Governor-General’s Executive Council, 
and the ministers, and part-time officers like a lecturer in a Government 


1 For a full discussion, see Anson, Law of the Oonatitution (oth ed.), Vol. I, 
at pp, 89-90, 101. 

* See s. 69. 
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law college or commercial institute, a Government pleader, or Publi® 
Prosecutor to stand for the first election, before any Act of |iny Legislature 
can be passed exempting such office-holders from being regarded as holders 
of offices of profit, s. 307 has been passed which enables them to stand 
for the first election, after which it is presumed the necessary Act will 
be passed. It is to be noted that a. 307 reproduces the principle of the 
Non-official (Definition) Rules made under the old Act. It may be pre- 
sumed that the same principle will be embodied in the now Act that will 
be passed. 

The Advocate-General also holds an office of profit, but under ss. 21 
and 64 he has the right to take part in the proceedings of a Chamber of the 
Legislature.^ 

The President, the Deputy-President, the Speaker and the Deputy- 
Speaker of the several Chambers of the Federal and the Provincial 
Legislatures (who are members) receiving salaries under ss. 22(4) and 
65(4) of the new Act would not be holding offices of profit under the Crown, 
for they are appointed, not by the Crown, but by a Chamber of the Legis- 
lature under the new Act, such appointment not requiring sanction. 

The disqualifications for being elected and for remaining member 
under the old Act were provided by rules made under old s. 64(1). 
W.P. Prop. 34 proposed certain disqualifications and omitted the dis- 
qualification under rules made under the old Act following (subject to a 
dispensing power) upon conviction for a criminal offence involving a 
sentence of imprisonment exceeding one year. This did not meet with 
approval in J.C.R. 138. In the present Act the period of imprison- 
ment to disqualify a candidate has been raised to two years or more. 
But such disqualification will cease after five years (or such shorter 
period as the Governor-General may think fit to direct) from the date of 
release. 

Election offences are a disqualification, as under the old law. 

Cl. (3) : If a member of the Legislature becomes disqualified under 
Cl. (1) (d) on being found guilty of an election offence, under Cl. (1) (e) 
and being sentenced to imprisonment for at least two years, he is given 
time to appeal or petition for revision against the order passed against 
him and remains member pending the disposal of his application ; but 
during this period he cannot sit or vote. 

Cl. (4) : Cf. old s. SOB ; a minister was not disqualified as an official. 
A Government official, whose services have been lent to a Federated 
State, may be a State representative in the Federal Legislature. 

PeMityfop 27. If a person sits or votes as a member of either 
vot^ when he is not quahfied or is disqualified for 

notquaii- membership thereof, or when he is prohibited from so 
d by <;he provisions of subsection (3) of the last 
preceding section, he shall be liable in respect of each day 
on which he so sits or votes to a penalty of five hundred 
rupees to be recovered as a debt due to the Federation. 

This is new. The White Paper proposal, paragraph 35, provided that 
the penalty is to be recovered in the High Court of the Province or 
State which the person in respect of whom the complaint is made repre- 


1 See notes to a. 21 above. 
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sents, by suit instituted with the consent of the principal law officer of 
the Federation, i.e. the Advocate-General. Any member of Parliament, 
who sits or votes in the House of Commons after becoming disqualified, is 
liable to a daily fine of £500. 

28. — (1) Subject to the provisions of this Act and to Privileges 
the rules and standing orders regulating the procedure 
the Federah Legislature, there shall be freedom of speech 
in the Legislature, and no member of the Legislature shall 
be liable to any proceedings in any Court in respect of any- 
thing said or any vote given by him in the Legislature or 
any committee thereof, and no person shall be so liable in 
respect of the publication by or under the authority of 
either Chamber of the Legislature of any report, paper, 
votes or proceedings. 

(2) In other respects, the privileges of members of the 
Chambers shall be such as may from time to time be defined 
by Act of the Federal Legislature and, until so defined, 
shall be such as were immediately before the establishment 
of the Federation enjoyed by members of the Indian 
Legislature. 

(3) Nothing in any existing Indian Act, and, not- 
withstanding anything in the foregoing provisions of this 
section, nothing in this Act, shall be construed as conferring, 
or empowering the Federal Legislature to confer, on either 
Chamber or on both Chambers sitting together, or on any 
committee or officer of the Legislature, the status of a court, 
or any punitive or disciplinary powers other than a power 
to remove or exclude persons inf^ging the rules or standing 
orders, or otherwise behaving in a disorderly manner. 

(4) Provision may be made by an Act of the Federal 
Legislature for the punishment, on conviction before a 
Court, of persons who refuse to give evidence or produce 
documents before a committee of a Chamber when duly 
required by the chairman of the committee so to do : 

Provided that any such Act shall have effect subject 
to such rules for regulating the attendance before such 
committees of persons who are, or have been, in the service 
of the Crown in India, and safeguarding confidential matter 
from disclosure, as may be made by the Governor-General 
exercising his individual judgment. 

(6) The provisions of subsections (1) and (2) of this 
section shall apply in relation to persons who by virtue 
of this Act have the right to speak in, and otherwise take 
part in the proceedings of, a Chamber as they apply in 
relation to members of the Legislature. 

8 
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See Introduction, under heads — Pbivilegbs op Indian Lbgislatttbe, 
Fbeedom of Speech, Pcbuoation. For the Provinces, see s. 71 . 

29. Members of either Chamber shall be entitled to 
receive such salaries and allowances as may from time to 
time be determined by Act of the Federal Legislature and, 
until provision in that respect is so made, allowances at 
such rates and upon such conditions as were immediately 
before the date of the establishment of the Federation 
applicable in the case of members of the Legislative 
Assembly of the Indian Legislature. 

The old Act did not contemplate payment of salaries to member? 
of the Legislature. This may be done by an Act of the Federal Legisla- 
ture. Until otherwise provided by such an Act, the present aUowanees. 
(e.g. — ^for travelling, for halting, etc.) will continue. In Australia, both 
the senators and the members of the Lower House get £1,000 a year 
each now, in place of £400 originally allowed by s. 48 of the Australia 
Act. In Canada, under s. 56 of the Canada Act, the allowance of the 
members of the legislature is £750 per annum, subject to deduction at 
the rate of £6 daily for absence which may be condoned. 

In England, since 1911, every member of the House of Commons 
not in receipt of any salary otherwise, gets a salary of £400 per annum. 
Members are sometimes also paid by private bodies, e.g. trade unions,, 
but the view has been authoritatively expressed that a contract to pay 
a member in return for his support in Parliament of the views of a 
particular person or party would be contrary to public policy Under 
s. 45 of the Australia Act, if any senator or member of the Lower House 
directly or indirectly takes or agrees to take any fee or honorarium for 
services rendered in the Parliament to any person or state, his seat shall 
thereupon become vacant. 


Legislative Procedure 

30. — (1) Subject to the special provisions of this Part 
of this Act with respect to financial Bills, a Bill may originate- 
in either Chamber. 

(2) Subject to the provisions of the next succeeding 
section, a Bill shall not be deemed to have been passed by 
the Chambers of the Legislature unless it has been agreed 
to by both Chambers, either without amendment or with 
such amendments only as are agreed to by both Chambers. 

(3) A Bill pending in the Legislature shall not lapse 
by reason of the prorogation of the Chambers. 

(4) A Bill pending in the Council of State which has 
not been passed by the Federal Assembly shall not lapse 
on a dissolution of the Assembly. 


I See per Lord Shaw in A,8.B.S. v. Otiome (1910) A.C. 87 at p. 111. 
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(5) A Bill which is pending in the Federal Assembly 
or which having been passed by the Federal Assembly is 
pending in the Council of State shall, subject to the pro- 
visions of the next succeeding section, lapse on a dissolu- 
tion of the Assembly.^ 


Cl. (1) : For financial Bills, see ss. 33-37. Demands for grants 
are to be first submitted to the Federal Assembly and then to 
the Council of State. Financial Bills are to originate in the Federal 
Assembly (s. 37). 

Gl. [2) : See s. 63, old Act and W.P. Prop. 39. 

Gl. {4) : Under s. 18(4), the Council of State is to be a permanent 
body and a Bill introduced there is not affected by the dissolution of 
the Assembly. 


r^l.— ( 1 X If after a Bill has been passed by one Chamber Joint 
and transmitted to the other Chamber — 

(ffl) the Bill is rejected by the other Chamber ; or 

(b) the Chambers have finally disagreed as to the 

amendments to be made in the Bill ; or 

(c) more than six months elapse from the date of the 

reception of the Bill by the other Chamber 
without the Bill being presented to the 
Governor-General for his assent. 


the Governor-General may, unless the Bill has lapsed by 
reason of a dissolution of the Assembly, notify to the 
Chambers, by message if they are sitting or by public 
notification if they are not sitting, his intention to summon 
them to meet in a joint sitting for the purpose of deliberating 
and voting on the Bfil); 

Provided that, if it appears to the Governor-General 
that the Bill relates to finance or to any matter which 
affects the discharge of his functions in so far as he is by or 
under this Act required to act in his discretion or to exercise 
his individual judgment, he may so notify the Chambers 
notwithstanding that there has been no rejection of or 
final disagreement as to the Bill and notwithstanding that 
the said period of six months has not elapsed, if he is 
satisfied that there is no reasonable prospect of the Bill 
being presented to him for his assent without undue delay. 

In reckoning any such period of six months as is 
referred to in this subsection, no account shall be taken 
of any time during which the Legislature is prorogued or 


1 See Introduction to the Chapter under Belation between the two Houses : 
Bells. See W.P. Intr. 16 ; W.P. Prop. 38, 41 and 48 ; J.G.B. 215. For restrictions 
on discussion of a Bill in the Federal Legislature, see s. 40. 
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during which both Chambers are adjourned for more tbfl.Ti 
four days. 

(2) Where the Governor-General has notified his 
intention of summoning the Chambers to meet in a joint 
sitting, neither Chamber shall proceed further with the 
BiU, but the Governor-General may at any time in the 
next session after the expiration of six months from the 
date of his notification summon the Chambers to meet 
in a joint sitting for the purpose specified in his notification 
and, if he does so, the Chambers shall meet accordingly ; 

Provided that, if it appears to the Governor-General 
that the BiU is such a Bill as is mentioned in the proviso 
to subsection (1) of this section, he may summon the 
Chambers to meet in a joint sitting for the purpose aforesaid 
at any date, whether in the same session or in the next 
session. 

(3) The functions of the Governor-General under the 
provisos to the two last preceding subsections shall be 
exercised by him in his discretion. 

m 4) If at the joint sitting of the two Chambers the Bill, 
with%uoh ameninents, if any, as are agreed to in joint 
sitting, is passed by a majority of the total number of 
members of both Chambers present and voting, it shall be 
deemed for the purposes of this Act to have been passed 
by both Chambers jj 

Provided that at a joint sitting — 

(а) if the BiU, having been passed by one Chamber, 

has not been passed by the other Chamber with 
amendments and returned to the Chamber in 
which it originated, no amendment shaU be 
proposed to the Bill other than such amend- 
ments (if any) as are made necessary by the 
delay in the passage of the BUI ; 

(б) if the BiU has been so passed and returned, only 

such amendments as aforesaid shaU be pro- 
posed to the BiU and such other amendments 
as are relevant to the matters with respect 
to which the Chambers have not agreed ; 

and the decision of the person presiding as to the amend- 
ments which are admissible under this subsection shaU be 
final. 

(5) A joint sitting may be held under this section and 
a Bill passed thereat notwithstanding that a dissolution 
of the Assembly has intervened since the Governor-General 
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notified his intention to summon the Chambers to meet 
therein.^ 


Under s. 67(3), old Act, in case a Bill passed by one Chamber is not, 
Old law ^thin six months, passed by the other Chamber, 
without amendments or with agreed amendments, 
the Governor-General may in his discretion refer the matter to a joint 
sitting.® 


In W.P. Prop. 48 and J.C.R. 215, it was proposed that in relation to ■ 
demands for grants, the Upper House should have the power to require,!' 
on a motion to that effect being moved on behalf of the Government,; 
that any demand reduced or rejected by the Assembly should be brought 
before a joint session. But this proposal has been dropped in the 
new Act. It is only the Governor-General who has the power to direct 
a joint sitting of both Houses. He may, in case of difference between , 
them over any Bill, summon a joint sitting. In the cases of Bills men- 
tioned in proviso to subsection (1) — i.e. Bills relating to finance or to 
matters affecting the discharge of the functions entrusted to him at his 
discretion or in his individual judgement, he may, at his discretion, con- 
vene an immediate joint session. 

As mentioned in the Report of the Joint Parliamentary Committee,* 
to enable the Upper House to have an effective voice in the final decision, 
the numerical proportion between the two Houses has been fixed approxi- 
mately at 2 ; 3 ; in any event the will of the Lower House shall prevail 
ultimately. Under s. 308(2) (a), no amendment may be proposed by any 
Legislature for submission to His Majesty, which would vary the pro- 
portion between the number of seats in the Council of State and the 
number of seats in the Federal Assembly. 

In Ms discretion : In his individvol judgment : See Introduction to 
Part n. Chapter II under these headings. 

In 8. 38(4) it is provided that at the joint sitting of the two Chambers, 

President President of the Council of State, or in his 

absence, such persons as may be determined by 
rules of procedure made under s. 38(2) by the Governor-General, shaB 
preside ; and his decision as to the afbmissibility of amendments to be ; 
moved at the joint sitting shall be final : see s. 31(4). For joint sitting 1 
convened when there is a difference between the two Chambers in respect 
of a demand for grant, see s. 34(3). For eules oe PEOOEDtrEB applic- 
able to joint sittings, see s. 38(2). The English language is to be used 
at these sittings, but the rules shall provide that a person, unable to 
speak English, may be permitted to use another language.* 


32. — (1) When a Bill has been passed by the Chambers, Assent to 
it shall be presented to the Governor-General, and thOp^g^f 
Governor-General shall in his discretion declare either that brown to 
he assents in His Majesty’s name to the Bill, or that he 


1 See Introduotion to this Chapter under Desslooks, and under Bnxs. 
For Joint Siramo in the Provincial Legislature, see a. 74; see s. 67(3), old Act, 
and old Legislative Assembly Rules 37-39 ; W.V. Prop. 38, 41 and 48 ; J.C.R. 
215-16. 

* See old Indian Legislative Rules 37-39. 

* Par. 210. 


t See 8. 39. 
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withholds assent therefrom, or that he reserves the Bill for 
the signification of His Majesty’s pleasure : 

Provided that the Governor-General may in his dis- 
cretion return the Bill to the Chambers with a message 
requesting that they will reconsider the Bill or any specified 
provisions thereof and, in particular, will consider the 
desirability of introducing any such amendments as he may 
recommend in his message, and the Chambers shall 
reconsider the Bill accordingly. 

(2) A Bill reserved for the signification of His Majesty’s 
pleasure shall not become an Act of the Federal Legislature 
unless and until, within twelve months from the day on 
which it was presented to the Governor-General, the 
Governor-General makes known by public notification that 
His Majesty has assented thereto. 

(3) Any Act assented to by the Governor-General may 
be disallowed by His Majesty within twelve months from 
the day of the Governor-General’s assent, and where any 
Act is so disallowed the Governor- General shall forthwith 
make the disallowance known by public notification, and 
as from the date of the notification the Act shall become 
void.^ 


Under s. 68(2) of the old Act, after a Bill has been passed by both 
Old law Houses, it shall not become law until the Governor- 

General has assented thereto or, in the case of a 
Bill reserved for signification of His Majesty’s pleasure, until His Majesty 
in Council has signified his assent. Under s. 81 of the old Act, the 
Governor may assent to a Bill passed by a local legislature or reserve 
it for assent by the Governor-General ; and under the Reservation of Bills 
Rules, made imder s, 12(1) of the old Act, rules were made requiring' 
the Governor to reserve for the assent of the Governor-General certain 
Bills which inter alia affect the religion of any class of British subjects, 
affect prejudicially the land revenue of a Province, affect any matters 
which he is specially charged in his Instrument of Instructions or affect 
any central subject or the interests of another Province. Instead ofi 
assenting the Governor could send the Bill for reconsideration by the ' 
Legislature.® Under s. 69, old Act, even after assent has been given 
to a Bill by the Governor-General, His Majesty in Council could disallow 
the Act, at any time. 

Under the new law, the Governor under s. 75 (as in the old Act) 
and also the Governor-General can return the 


Change 


Bill for reconsideration ; and under s. 76(1), the 


Governor-General, when the Bill passed by a Provincial Legislature 
is reserved by the Governor for his consideration, may direct the 
Governor to return the Bill for reconsideration or he may reserve the 


1 See Appendix I under Besebvation' and Disallowance ; W.P. Prop. 39 ; 
J.C.B. 143, 212, and 367. 

2 S. 81A, old Act. 
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RiU for signification, of His Majesty’s pleasure. Unless His Miajesty has 
assented to the Bill within twelve months of its being presented to the 
Governor-General for sanction, the Bill does not become an Act. 
Similarly under s. 76(4) for provincial Bills reserved for His Majesty’s 
assent. A time limit has now been fixed. 


Procedure, in Financial Matters 

33. — (1) The Governor-General shall in respect of 
every financial year cause to be laid before both Chambers 
of the Federal Legislature a statement of the estimated 
receipts and expenditure of the Federation for that year, 
in this Part of this Act referred to as the “ annual financial 
statement * 

(2) The estimates of expenditure embodied in the 
annual financial statement shall show separately — 

(а) the sums required to meet expenditure described 

by this Act as expenditure charged upon the 
revenues of the Federation ; and 

(б) the sums required to meet other expenditure 

proposed to be made from the revenues of the 
Federation, 

and shall distinguish expenditure on revenue account from 
other expenditure, and indicate the sums, if any, which 
are included solely because the Governor-General has 
-directed their inclusion as being necessary for the due dis- 
oharge of any of his special responsibilities, 

(3) The following expenditure shall be expenditure 
-charged on the revenue of the Federation : — 

(а) the salary and allowances of the Governor- 

General and other expenditure relating to his 
office for which provision is required to be 
made by Order in Council ; 

(б) debt charges for which the Federation is liable, 

including interest, sinking fund charges and 
redemption charges, and other expenditure 
relating to the raising of loans and the service 
and redemption of debt ; 

(c) the salaries and allowances of ministers, of 

counsellors, of the financial adviser, of the 
advocate-general, of chief commissioners, 
and of the staff of the financial adviser ; 

(d) the salaries, allowances, and pensions payable to 

or in respect of judges of the Federal Court, 
and the pensions payable to or in respect of 
judges of any High Court ; 


Annual 

financial 

statement 



120 


THE WORKING CONSTITUTION IN INDIA 


(e) expenditure for the purpose of the discharge 
by the Governor-General of his functions with 
respect to defence and ecclesiastical affairs, 
his functions with respect to external affairs 
in so far as he is by or under this Act required 
in the exercise thereof to act in his discretion, 
his functions in or in relation to tribal areas, 
and his functions in relation to the administra- 
tion of any territory in the direction and 
control of which he is under this Act required 
to act in his discretion : provided that the 
sum so charged in any year in respect of 
expenditure on ecclesiastical affairs shall not 
exceed forty-two lakhs of rupees, exclusive 
of pension charges ; 

(/) the sums payable to His Majesty under this Act 
out of the revenues of the Federation in 
respect of the expenses incurred in dis- 
charging the functions of the Crown in its 
relations with Indian States ; 

(gi) any grants for purposes connected with the 
administration of any areas in a Province 
which are for the time being excluded areas ; 

(h) any sums required to satisfy any judgment, 

decree or award of any court or arbitral 
tribunal ; 

(i) any other expenditure declared by this Act or 

any Act of the Federal Legislature to be so 
charged. 

(4) Any question whether any proposed expenditure 
falls within a class of expenditure charged on the revenues 
of the Federation shall be decided by the Governor-General 
in his discretion. 


See Introduction to this Chapter under FiifANCiAL Bills Aim 

Old law 1 Demands for Grants and Relation of the two 
Houses of Federal Legislature. 

For procedure in the Provinces, see s. 78. 

There is no Annual Appropriation Act in India, the portion for the 
appropriation of revenue requiring the vote of the Legislature being 
submitted to it in the form only of demands for grants, a resolution of 
the Legislature approving the demand being a sufficient warrant for 
the appropriation. The Joint Parliamentary Committee assume that, 
as imder the old law, the Governments of India wiU, within limits, 
continue to possess the powers of virement or reappropriation. 

I See old s. 67A (Central) and Indian Legislative Buies 43-50 ; and old s. 72D 
(provincial) and Buies for Governor’s Legislative Council, Nos. 25-32. 
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Under the old law, the estimated annual expenditure and revenue 
(now called the annual financial statement) of the 
New law- Governor-General in Council was to be laid in the 
form of a statement before both the Chambers of the Indian Legislature 
every year. Proposals for the appropriation of revenue for certain heads 
of expenditure were not to be submitted to the vote of the Legislature 
(non-voted), e.g. for interest and sinking fund charges on loans, salaries 
and pensions of ofiScers, and expenditure for defence. The other heads of 
expenditure (voted) were to be submitted to the vote of the Legislative 
Assembly in the form of demands for grants. If any demand con-) 
sidered by the Governor-General as essential to the discharge of his; 
responsibilities has been reduced or refused by the Assembly, he can 
disregard such vote. The Council of State under the old law had no, 
hand over the budget. But this has now been changed. As explained 
in the note to s. 30, the Upper House has been given nearly co-equal 
powers with the Lower House in legislation except in the case of financial 
Bills. As provided in s. 34(2), the voted heads of expenditure are to be. 
first submitted to the vote of the Federal Assembly and then to that of 
the Council of State and the latter has power to assent to, reduce, or 
refuse any demand for grant, just like the Lower House. In case there 
is any difference of opinion regarding a demand for grant, the Governor- 
General shall summon a joint sitting.^ If the two Chambers have 
refosed or reduced any demand for grant, the Governor-General, if 
he is in opinion that the vote affects the due discharge of his special 
responsibilities, may sanction an additional amount not exceeding the 
amount of the rejected demand or the reduction.* 

Under the old law, the budget defined as the statement of the 
_ estimated annual expenditure and revenue of the 

rrov nces Province, by the Bengal Legislative Council 
Standing Order 2(1), was to be presented to the Council on a day fixed 
by the Governor. In respect of the grant proposed for each department 
of the Government, a separate demand was to be ordinarily made. 
Demands affecting the reserved and transferred subjects were to be kept 
distinct as far as possible. Each demand was to contain first a statement 
of the total grant proposed and then a statement of the detailed estimates 
under each grant. The budget was to be dealt with by the Council in 
two stages ; (1) a general discussion, and (2) the voting of demands for 
grants. On a day to be appointed by the Governor subsequent to the 
day on which the budget is presented, and for such time as may be 
allotted by the Governor, the Council may discuss the budget as a whole 
or any question of principle involved therein but no motion regarding 
the budget is to be moved or submitted to vote. Not more than twelve' 
days are to be allotted by the Governor for discussion of the demands for 
grants. Motions may be moved at this stage to reduce any grant or to 
omit or reduce any item or any grant but not to increase or alter the 
destination of the grant. But no proposal for the appropriation of any 
revenues for any purpose can be made except on the recommendation of 
the Governor. As soon as the maximum time limit for the discussion of 
each separate demand for grant is reached, the President is forthwith to 
put every question necessary to dispose of the demand under discussion 
(guillotine). On the last of the allotted twelve days, at 6 o’clock the 
President is forthwith to put every question necessary to dispose of all 
the outstanding matters in connexion with the demand for grants. 


1 See s. 34(3). 


2 See s. 36(1). 
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The local Government had the power under s. 72D(2), Prov. {a) 
of the old Act to treat a demand as assented to (though in fact withheld 
or reduced) if it related to a reserved subject and the Governor certified 
that the expenditure was essential to the discharge of his responsibility 
on the subject. The Governor had similarly power under s. 72D, Prov. 
(6) of the old Act, in case of emergency to authorize such expenditure 
as was in his opinion necessary for the safety or tranquillity of the service 
or for carrying on of any department. 

In the Ptovincial Legislature (with two Chambers) as the Joint 
Parliamentary Committee state in paragraph 150 
Differrace in pro- q£ Report^ the Upper House or the Legislative 
^ Council is not in any way to be regarded in any 

sense as a body having equal powers with the 
Lower House or the Legislative Assembly, but' rather as a body with 
powers of revision and delay, to exercise a check upon hasty and ill- 
considered legislation. So as regards the provincial budget, this is to 
be passed only by the Legislative Assembly (where there are two Houses) ; 
money Bills are to be initiated in, and demands for grants submitted to, 
the Legislative Assembly, alone.* 

It is laid down by s. 317 of the Act that certain provisions of the 
old Act with amendments consequential on the provisions of the new 
Act, as set out in the Ninth Schedule, are to continue to have effect 
notwithstanding the repeal of the old Act. By paragraph 4 of the 
Government of India (Commencement and Transitory Provisions) (No. 2) 
Order, 1936, it is laid down that regarding the financial statement for 
the financial year beginning on the first day of April, 1937, section 67A 
of the old Act, as modified in the Ninth Schedule, is to apply. S. 33 
is not to be in force before the Federation comes into existence. See 
notes to 8. 145. 

Cl. (2) (6) .• Revenues of the Feieration defined in s. 136. For 
other expenditure, see s. 140(1) — Proceeds of salt duties, excise 
duties and export duties payable to the Provinces and the Federated 
States ; s. 140(2) — Proceeds of jute export duty payable to Province 
growing jute ; s. 142 — grants to Provinces ; s. 148 — certain payments 
to Federated States charged on the revenues of the Federation. 

Cl. (3) : See J.C.R. 147-48 and 214. Expenditure charged on the 
revenues of the Federation are not to be submitted to the vote of the 
Legislature ; see s. 34(1). For other such expenditure, see s. 148 — 
payments made to Federated States : s. 197(2) — ^amount payable to 
railway by Secretary of State ; s. 197(8) — expenses of the Railway 
Tribunal ; s. 247(4) — salary of officials ; s. 268 — expenses of Federal 
Public Service Commis.sion. 

(a) and (/) : These are not to be even discussed in the Legislature. 
See s. 34(1). For salary, allowances and other expenditure of the 
Governor-General, see the Third Schedule. 

(c) .• For salaries of ministers, see s. 10(3) ; of councillors, see s. 
11(2) ; of financial adviser, see s. 153(3) ; of Advocate-General, see s. 
16(3). 

(d) .• For salaries, etc. of judges of the Federal Court, see s. 201; 
of judges of the High Court, see s. 221. 

(e) : For the functions of the Governor-General in respect of 
defence, ecclesiastical affairs and external affairs, see s. 11. For his 
functions in respect of tribal areas, see s. 8(1) (c). The territories in 


* See s. 78. Prov. 
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it he c ontrol of which he is required to act in his discretion are the 
Gluef CommissionerB’ Provinces as provided in ss. 94r-98. 

{g) : Excluded areas — see s. 91. 

{h) : e.g. an award made against the Secretary of State in an 
arbitration between a railway and the railway authority or the Federal 
Government under s, 197(2). 

34. — (1) So much of the estimates of expenditure as Procedure 
relates to expenditure charged upon the revenues of thei^re^ith 
Federation shall not he submitted to the vote of the respect to 
Legislature, but nothing in this subsection shall be con-®®*™®'*®® 
.'strued as preventing the discussion in either Chamber of 
the Legislature of any of those estimates other than esti- 
mates relating to expenditure referred to in paragraph (a) or 
paragraph (/) of subsection (3) of the last preceding section. 

(2) So much of the said estimates as relates to other 
expenditure shall be submitted in the form of demands 
for grants to the Federal Assembly and thereafter to the 
Council of State, and either Chamber shall have power to 
assent or to refuse to assent to any demand, or to assent 
to any demand subject to a reduction of the amount 
specified therein : 

Provided that, where the Assembly have refused to 
assent to any demand, that demand shall not be submitted 
to the Council of State, unless the Governor-General so 
■directs and, where the Assembly have assented to a demand 
■subject to a reduction of the amount specified therein, a 
demand for the reduced amount only shall be submitted 
to the Council of State, unless the Governor-General other- 
wise directs ; and where, in either of the said cases, such a 
direction is given, the demand submitted to the Council of 
State shall be for such amount, not being a greater amount 
than that originally demanded, as may be specified in the 
direction. 

(3) If the Chambers differ with respect to any demand 
the Governor-General shall summon the two Chambers to 
meet in a joint sitting for the purpose of deliberating 
and voting on the demand as to which they disagree, and 
the decision of the majority of the members of both 
Chambers present and voting shall be deemed to be the 
decision of the two Chambers. 

(4) No demand for a grant shall be made except on 
the recommendation of the Governor-General.' 

I See W.r. Prop. 46-48 ; J.C.B. 216-16. See notes to s. 33, of. s. 67A, old Act, 
regarding the Indian budget. 
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Cl. (3) : Joint sitting : See Introduction to this Chapter under Dead- 
locks, and notes to s. 31. 

Cl. (4 ) : See notes to s. 37. 

Under the old lav, the estimated annual expenditure is to be laid 
before both the Legislative Assembly and the Council of State but the 
proposals for the votable heads of expenditure are to be submitted to the 
vote of the Legislative Assembly only, which may assent or refuse its 
assent to any demand or redu<» any demand. The Council of State had 
no such power of reduction or refusal. Under the new constitution, such 
power is given not only to the Legislative Assembly but also to the 
Council of State. This is new. As was pointed out by the Joint 
Parliamentary Committee in paragraph 215 of their Beport, the object 
is to provide that the powers of each of the two Houses in relation to 
any demand should be identical, any difference of opinion being resolved 
at a joint session to be held forthwith.^ 

35. — (1) The Governor-General shall authenticate by 
his signature a schedule specifying- 

(а) the grants made by the Chambers under the last 

preceding section ; 

(б) the several sums required to meet the expenditure 

charged on the revenues of the Federation 
but not exceeding, in the case of any sum, the 
sum shown in the statement previously laid 
before the Legislature : 

Provided that, if the Chambers have not assented to 
any demand for a grant or have assented subject to a 
reduction of the amount specified therein, the Governor- 
General may, if in his opinion the refusal or reduction 
would affect the due discharge of any of his special respon- 
sibilities, include in the schedule such additional amount, 
if any, not exceeding the amount of the rejected demand 
or the reduction, as the case may be, as appears to him 
necessaiy in order to enable him to discharge that respon- 
sibility. 

(2) The schedule so authenticated shall be laid before 
both Chambers but shall not be open to discussion or vote 
therein. 

(3) Subject to the provisions of the next succeeding 
section, no expenditure from the revenues of the Federation 
shall be deemed to be duly authorised unless it is specified 
in the schedule so authenticated. 

Under old b. 67A(7), the Govemor-General, if satisfied that any 
demand refused by the Legislative Assembly was essential to the dis- 


Autbentica- 
tion of 
schedule of 
authorised 
expendi- 
ture 


t See Introduction to this Chapter under Finamoial Buns Jlsd Dbuands 
FOB Gbants. 
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cliarge of his responsibilities, could act as if it had been assented to, 
notwithstanding the refusal or reduction of the grant by the Legislative 
Assembly 


36. If in respect of any financial year further expendi- Suppbmen- 
ture from the revenues of the Federation becomes necessary 

over and above the expenditure theretofore authorised for expendi- 
that year, the Governor-General shall cause to be laid‘“” 
before both Chambers of the Federal Legislature a supple- 
mentaiy statement showing the estimated amount of that 
expenditure, and the provisions of the preceding sections 
shall have effect in relation to that statement and 
that expenditure as they have effect in relation to the 
annual financial statement and the expenditure mentioned 
therein.® 

Under old Legislative Council Rule 32 as it originally stood, an esti- 
mate for such grant could be presented when (1) the amount voted for the 
grant is found insufficient for the purpose ; or (2) a need arises during the 
current year for expenditure requiring the vote of the Council for some new 
service not contemplated when the budget was presented. This would not 
apply to the case of a votable demand rejected or reduced by the Couneil, 
winch could not be certified.® But R. 32 was amended so as to allow 
of an estimate for supplementary or additional grant being presented 
in respect of a demand refused or reduced by the Council. See notes 
under ss. 41 and 81. 

Whether a votable demand (in respect of which the vote 'of the 
Legislature is final and which does not affect the Governor in the dis- 
charge of his special responsibilities under s, 35(1), Prov. or s. 80(1), 

Frov.) can be included in a supplementary demand has not been speci- 
fically dealt with in this section. But the words are very wide ; yet it 
seems to he a matter of doubt whether they cover such a case. 

37. — (1) A Bill or amendment making provision — Speoiai 

(а) for imposing or increasing any tax ; or 

(б) for regulating the borrowing of money or 

giving of any guarantee by the Federal 
Government, or for amending the law with 
respect to any financial obligations under- 
taken or to be undertaken by the Federal 
Government ; or 


1 For the Gk>vemor-Gleneral’s SfEOUl. BssroNstBiLiiiES, see s. 12 and notes 
thereunder. 

2 For supplementary grant in the Provincial Legislature, see s. 81. See old 
Indian Legislative Buie 49 for excess grant and Buie 60 for supplementary or 
additional grant ; and also old Legislative Council Buie 31 for excess grant, and 
Rule 32 for supplementary or additional grant. 

s See X. iSf. Boy v. H. E. A. Gottan and ora. (1924) 40 C.L.J. 315. 
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Buies of 
procedure 


(c) for declaring any expenditure to be expenditure 
charged on the revenues of the Federation, or 
for increasing the amount of any such 
expenditure, 

shall not be introduced or moved except on the recom- 
mendation of the Governor-General, and a Bill making 
such provision shall not be introduced in the Council of 
State. 

(2) A Bin or amendment shall not be deemed to make 
provision for any of the purposes aforesaid by reason 
only that it provides for the imposition of fines or other 
pecuniary penalties, or for the demand or payment of 
fees for licences or fees for services rendered. 

(3) A Bill which, if enacted and brought into operation, 
would involve expenditure fi-om the revenues of the 
Federation shall not be passed by either Chamber unless 
the Governor-General has recommended to that Chamber 
the consideration of the Bill. 

As stated in paragraph 45 of the White Paper proposals a recoin- , 
mendation of the Governor-General will be required for any proposal in 
either Chamber of the Legislature for the imposition of taxation, for the 
appropriation of public revenues, or any proposal affecting the publio 
debt, or affecting, or imposing any charge upon, public revenues. This 
is the accepted constitutional principle in all parts of the British Empire. 
See 8. 67A(2) of the old Act which says that no proposal for the appropria- 
tion of any revenues or money for any purpose is to be made except on 
the recommendation of the Govemor-Genei^. 

As regards the position of the Council of State vis-a-vis the Legislative 
Assembly in financial matters, see Introduction to this Chapter under 
EEiiATioir BBTWEEN THE TWO HOUSES : Eiwaecial Bills. See s. 34(4). 


Procedure. Generally 

38. — (1) Each Chamber of the Federal Legislature 
may make rules for regulating, subject to the provisions of 
this Act, their procedure and the conduct of their business : 

Provided that as regards each Chamber the Governor- 
General shall in his discretion, after consultation with the 
President or the Speaker, as the case may be, make rules — 
(a) for regulating the procedure of, and the conduct 
of business in, the Chamber in relation to any 
matter which affects the discharge of his func- 
tions in so far as he is by or under this Act 
required to act in his discretion or to exercise 
his individual judgment ; 
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(b) for securing the timely completion of financial 

. business ; 

(c) for prohibiting the discussion of, or the asking of 

questions on, any matter connected with any 
Indian State, other than a matter with respect 
to which the Federal Legislature has power to 
make laws for that State, unless the Governor- 
General in his discretion is satisfied that the 
matter affects Federal interests or affects a 
British subject, and has given his consent 
to the matter being discussed or the question 
being asked ; 

{d) for prohibiting, save with the consent of the 
Governor-General in his discretion, — 

(i) the discussion of, or the asking of 
questions on, any matter connected with 
relations between His Majesty or the 
Governor-General and any foreign State or 
Prince ; or 

(ii) the discussion, except in relation to 
estimates of expenditure, of, or the asking 
of questions on, any matter connected with 
the tribal areas or the administration of any 
excluded area ; or 

(iii) the discussion of, or the asking of 
questions on, any action taken in his dis- 
cretion by the Governor-General in relation 
to the affairs of a Province ; or 

(iv) the discussion of, or the asking of 
questions on, the personal conduct of the 
Ruler of any Indian State, or of a member of 
the ruling family thereof ; 

and, if and in so far as any rule so made by the Governor- 
General is inconsistent with any rule made by a Chamber, 
the rule made by the Governor-General shall prevail. 

(2) The Governor-General, after consultation with the 
President of the Council of State and the Speaker of the 
Legislative Assembly, may make rules as to the procedure 
with respect to joint sittings of, and communications 
between, the two Chambers. 

The said rules shall make such provision for the 
purposes specified in the proviso to the preceding sub- 
section as the Governor-General in his ^scretion may 
think fit. 
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English to 
be used in 
the Federal 
Legislature 


(3) Until rules are made under this section, the rules 
of procedure and standing orders in force immediately 
before the establishment of the Federation with respect to 
the Indian Legislature shall have effect in relation to the 
Federal Legislature subject to such modifications and 
adaptations as may be made therein by the Governor- 
General in his discretion. 

(4) At a joint sitting of the two Chambers the President 
of the Council of State, or in his absence such person as 
may be determined by rules of procedure made under this 
section, shall preside. ‘ 

By Rule 47 of the ludiaa Legislative Rules (passed by the Governor- 
General in Council under the old Act), he is to allot not more than 15 
days for the discussion of demands in the Legislative Assembly and he has 
the power to allot time not exceeding two days, for the discussion of any 
one demand, and at the expiry of such time, the discussion is to be 
closed and the matter put to the vote at once. Rules 7-9, 22 and 23 
of the above rules deal with ma.tteb3 on which questions mat not be 
ASKED OE DisoiJSSiON ALLOWED. These are : (1) matters affecting 
H.M.’s Government’s or of the Governor-General’s relations with a foreign 
state ; (2) matter affecting their relations with any Prince or Chief under 
His Majesty’s suzerainty or relating to the affairs, or to the administrations 
of territory, of any such Prince or Chief ; and (3) matters under adjudica- 
tion of any law Court.® 

Joint sitting ; May be convened by the Governor-General when the 
two Chambers differ about a Bill (relating to finance or otherwise), see 
s. 31 ; or when the two Chambers differ with respect to any demand, 
see s. 34(3).® 


39. AU proceedings in the Federal Legislature shall 
be conducted in the English language : 

Provided that the rules of procedure of each Chamber 
and the rules with respect to joint sittings shall provide 
for enabling persons unacquainted, or not sufficiently 
acquainted, with the English language to use another 
language. 

Rule 14 of the Indian Legislative Rules under the old Act provided 
that the business of the Indian Legislature is to be transacted in English 
but the President may permit any member nob acquainted with English 
to speak in a vernacular. Before the Joint Parliamentary Committee, it 
was urged that provision should be made requiring the English language to 
be the official language of the Federation and of the superior Courts and 
one of the official languages of the Provincial Governments. They 
however did not think that any useful object would be served by any 


1 See Introduction to this Chapter under Fbocedube. 

2 See Introduction to Part II, Chapter m, under Fbeedom of Discussiox. 
e See Introduction to this Chapter under Deadlocks. 
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such general declaration. When dealing with discrimination, they 
recommend that no person is to be discriminated against on the ground 
that his mother tongue is English. They also recommend that the Letters 
Patent issued to the High Courts should prescribe English as the language 
of these Courts, and that the Constitution Act should provide that the 
business of all the Legislatures is to be conducted in English, a member 
unacquainted with it being allowed to address it in the vernacular. See 
s. 85 (Provincial Legislature), a. 227 (High Court) and s. 214(5) Federal 
Court. 


ture 


40. — (1) No discussion shall take place in the Federal Restriotions 
Legislature with respect to the conduct of any judge of 
the Federal Court or a High Court in the discharge of his th^Legwia- 
duties. " 

In this subsection the reference to a High Court shall 
be construed as including a reference to any Court in a 
Federated State which is a High Court for any of the 
purposes of Part IX of this Act. 

(2) If the Governor-General in his discretion certifies 
that the discussion of a Bill introduced or proposed to be 
introduced in the Federal Legislature, or of any specified 
clause of a BUI, or of any amendment moved or proposed 
to be moved to a BiU, would affect the discharge of his 
special responsibility for the prevention of any grave 
menace to the peace or tranquillity of India or any part 
thereof, he may in his discretion direct that no proceedings, 
or no further proceedings, shall be taken in relation to the 
BiU, clause or amendment, and effect shall be given to the 
direction. 


The Joint Parliamentary Cjmmittee in paragraph 336 of their 
Report lay stress on the importance of safeguarding the judiciary from 
criticism in the Legislature of their conduct in the discharge of their 
duties. The rule and practice of Parliament in England protect the 
judiciary from such criticism there and they recommend that adequate 
provision should be made to safeguard the judges in India also. 

Under s. 47(2A) of the old Act, the Governor-General may direct 
that no proceedings or further proceedings shall be taken by that Chamber 
in relation to any Bill, clause or amendment.^ 

In his discretion : See Part II, Chapter II, Introduction under this 
headinS. 

Special responsibUitj/ ; See s. 12. 

41 . — (1) The validity of any proceedings in the Federal Courts not 
Legislature shaU not be caUed in question on the ground of 
any aUeged irregularity of procedure. oeedings 

(2) No officer or other member of the Legislature 
whom powers are vested by or under this Act for regulating 

1 See Intioduction to this Chapter under Vsbsdou or Disoussioir. 

9 
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procedure or the conduct of business, or for maintaining 
order, in the Legislature shall be subject to the jurisdiction 
of any Court in respect of the exercise by him of those 
powers. 

See s. 87 for proceedings in a Provincial Legislature. 

Under ss. 204-06, the Federal Court has jurisdiction to enter into the 
question of the validity of laws passed by the Federal Legislature, e.g , 
whether the subject dealt with by legislation is intra-vires or not, but 
this section prohibits Coiuia from going into the question of procedure 
only, and from deciding that as the proper procedure was not observed, 
the law was not properly passed. In the matter of J. M. Sen Ov/pta v. 
H. E. A, Cotton,^ an application was made under s. 45 of the Indian 
Specific Belief Act for an order directing the Hon’ble Mr Cotton, President 
of the Bengal Legislative Council, to decide on the admissibility of a 
certain motion in the list of business to be brought forward at the next 
session of the Council and for an order that he be directed to forbear 
from putting the said motion before the Council for consideration. It 
was urged on behalf of the respondents inter alia-, that the Parliament in 
passing the Government of India Act and in constituting Legislative 
Couneds thereunder had kept in view the English constitutional principle 
that neither the judiciary nor the executive should interfere in any way 
with the conduct of business in the Legislative Councils. The application 
was dismissed on the ground that it did not come within the purview of 
s. 45 of the Specific Belief Act. To consider the same matter, a suit was 
filed : K. 8. Boy v. H. E. A. Cotton and ors.^ ; it was held by the High 
Court that the proceedings of a subordinate legislature, like the local 
legislature, can be questioned in the High Court and that the President 
of the Bengal Legislative Council was not immune from the jurisdiction 
of the High Court ; an injunction was granted against him. 

Such proceedings in Court calling in question the validity of anything 
done in the Legislature on the ground of alleged irregularity of procedure 
will no longer be permitted under the new Act. 

Oflicers of the Legislature who are protected from the jurisdiction 
of a Court in the performance of their duties are those in whom powers 
are vested by or under this Act. By s. 22, the officers appointed are : 
the President and the Deputy-President in the case of the Council of 
State, and the Speaker and the Deputy-Speaker in the case of the 
Legislative Assembly. It is open by rules m^e imder s. 38 or by legisla- 
tion (see s. 28(3)), to provide for the appointment of other officers to 
perform certain duties regarding regulation of procedure, conduct of 
business or maintenance of order. Such officers wiU enjoy the protection 
conferred by subsection (2) of this section, subject to s. 28(3), which 
regulates the power of the Federal Legislature or of either Chamber to 
punish strangers for contempt or to take disciplinary measures against 
them ; see also s. 28(4) for punishment of person refusing to give evidence 
or to produce documents Irafore a committee of a Chamber 

1 (1924) 51 Cal. 874. 2 (1924) 40 C.L.J. 515. 

* See Introduotion to this Chapter under PaiviLEons or the Indian LeoisIiA- 

TUItIB* 
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INTRODUCTION 

The provisioiis of this and the next chapters confer onfthe Governor- 
General legislative powers, which are capable of inunediaTO employment 
in emergencies either when the Legislature is not in session or, £f it is 
in session, to meet circumstances which necessitate immediate action. 
The Act vests in him power, to promulgate ordinances whether the 
Federal Legislature is sitting or not, which will have the same force and 
effect as an act of the Federal Legislature, but only for a limited time.^ 
These powers have been placed at the disposal of the Governor-General 
for the purpose of enabli^ him to discharge his special responsibilities 
when there is an emergency, even when the Federal Legislature is 
sitting.® A similar power has also been placed at the disposal of the 
Gdyerhor-General acting in his individual judgement after consulting 
his ministers, to meet cases of emergency when the Legislature is not 
in session, the ordinances resulting therefrom, being limited in duration 
to a specified period, unless previously revoked by the Legislature after 
its re-assembly, r^us, two ^ds of emergency legislation are contempla- 
ted, the first mane exclusively at the Governor-General’s own discretion 
and in the discharge of functions in the reserved departments or of his 
special responsibilities ; the second in his individual judgement after: 
comulting the ministers.®./ 

/ The Governor-General has been empowered to make ordinances, 
when an emergency exists, containing such provisions as, under the 
Act, it would have been competent for the Legislature to enact. The 
Governor-General can only exercise the power and no more than the 
power already vested in the Federal Legislature by the Act. He cannot 
exercise the ordinance power in relation to the States except in so far 
as his exercise of it relates to subjects in the Federal List (Schedule 
Seven of the Act) which the States have conceded by their Instrument of 
Accession. ... 

The Act does not define under what circumstances the personal 
legislative powers of the Governor-General or the Governor are to be 
exercised, nor does it specify in any detail the action which he is authorized 
to take. These matters cannot be defined or specified and the Governor- 
General is therefore armed with a general discretionary power to step in 
when he thinks necessary, and to adopt such remedies as he thinks 
proper.* 

fUnder s. 72 of the old Act, the Governor-General has the power, 

*'01d 1 ™ emergency, to promulgate ord^nces 

^ for the peace and good government of British 
India or any part thereof but such ordinance cannot be in force for 
more than six months. It has the same force as an Act passed by the 

1 See as. 42 and 43. 2 See a. 43. 

® See White Paper Introduction, para. 40-44 and Proposals, pars. 53 and 64 and 
the pars. 108, 100 and 190. 

* See J.C.L., pars. 105-9. 
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central Legislature and is subject to the same restrictions as the power 
of such Legislature to make laws ; and an ordinance is subject to dis- 
allowance like an Act. Where the Legislature refuses leave to introduce, 
or fails to pass a Bill in a form recommended by the Governor-General or 
the Governor, he may certify that the passage of the Bill is essential for 
the safety, tranquillity or interests of British India, and it may become 
an Act expressed to be made by the Governor-General or the Governor.^ 
Under the new Act, ordinances may be made both by the Governor- 
General and the Governor, and not by the Governor-General alone, as 
under the old Act. 

The Governor-General (or the Gbvernor) has certain special powers 
in relation to the Federal (or Provincial) Legislature , 

New law exercised at his discretion or in his individual 

judgement for the purpose of enabling him to discharge his respon- 
sibilities for the administration of the reserved departments, for the 
discharge of his special responsibilities and for the &lfihnent of duties 
in relation to the other matters left to his discretion under the Act. 
These special powers are ; 

(а) The power to take action notwithstanding the refusal of the 
Legislature to enact legislation in accordance with his requirements. 

This may arise under the following circumstances : 

(i) Where ministers refuse to be parties to a bill osfto a provision 

in a Bill which the Governor-General regarcjt^s essential for I 
the discharge of his responsibilities. ^ 

(ii) Where the Legislature refuses to enact a measure for which 

the ministers have accepted responsibility and which the 
Governor-General regards as essential. 

(iii) Where the Legislature refuses to make appropriation of funds 

which the Governor-General regards as essential. 

In all these cases, the Governor-General may take action by passing 
Govemor-Genered’s Acts which are to be distinguished from Acts made 
by the Governor-General by and with the consent of both Chambers of 
the Legislatures. Under the old law, no distinction was made between 
Acts passed by the Legislature and Acts passed under the Governor- 
General’s power of certification of a Bill after rejection by the Legislature. 
But, under the new Act, where the Governor-General takes action against 
the wishes of the Legislature or of his ministers or of both, the respon- 
sibility for such action is made manifest, and the Acts will be styled 
‘ Governor- General Acts ’, whereas those passed in the ordinary course 
by the Legislature, will be styled ‘ Acts enacted by the Governor-General 
by and with the consent of the Council of State and Federal Assembly ’.® 

(б) The Governor-General (or the Governor) is empowered in his 
discretion to arrest the course of discussion of measures in the Legislature.® 

(c) The Governor-General (or the Governor) has the power (after 
consultation with the Speaker and President of the two Houses) to make 
rules of legislative business for the due exercise of his powers and res- 
ponsibilities. 

(d) The Governor-General has the power to decide in his discretion 
whether financial Bills rejected or altered by the Federal Assembly shall 
be submitted to the Council of State, and may direct joint sittings of 
both houses. The Governor has similar powers. 


I See a. 67B(2), Prov. and a. 72£(2), Prov., old Act. * See a. 32. 

3 See Part H, Chapter HI, Introduction under Fbebdou or Discussion'. 
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(e) The Governor-General may, after consultation with the President 
of the Council qf State and the Speaker of the Federal Assembly, make 
rules of procedure as to joint sittings of, and communications between, 
the two Chambers. Similarly the Governor. 

(/) The Governor-General, in his discretion may, for the discharge 
of his duties in the reserved departments and for discharging his special 
responsibilities, make ordinances which will have the force of law, for a 
temporary period. He may, with the consent of his ministers, make 
emergency ordinances when the Federal Legislature is not in session for a 
temporary period. Similarly the Governor. 

[g) The Governor-General may in his discretion assent or withhold 
his assent to Bills passed by the Legislature or reserve them for the signi- 
fication of His Majesty’s pleasure or remit the Bill for reconsideration 
in whole or in part with or without amendment. Similarly the Governor. 

(A) The Governor- General has the power, in case of breakdown of the 
constitutional machinery, to issue a Proclamation and to pass emergency 
legislation which will have effect for a period which may extend up to 
two years from the date the Proclamation ceases to have effect.^ 


42. — (1) If at any time when the Federal Legislature is Power of j 
not in session the Governor-General is satisfied that circum- f 

stances exist which render it necessary for him to take promulgate ; 
immediate action, he may promulgate such ordinances 
the circumstances appear to him to require : ofL^iai^ 

Provided that the Governor-General — 

(a) shall exercise his individual judgment as respects 

the promulgation of any ordinance under this 
section if a Bill containing the same provisions 
would under this Act have required his pre- 
vious sanction to the introduction thereof into 
the Legislature ; and 

(b) shall not, without instructions from His Majesty, 

promulgate any such ordinance if he would 
have deemed it necessary to reserve a Bill 
containing the same provisions for the signi- 
fication of His Majesty’s pleasure thereon. 

(2) An ordinance promulgated under this section shall 
have the same force and effect as an Act of the Federal 
Legislature assented to by the Governor-General, but every 
such ordinance — 

(a) shall be laid before the Federal Legislature and 
shall cease to operate at the expiration of six 
weeks from the re-assembly of the Legislature, 
or, if before the expiration of that period 
resolutions disapproving it are passed by both 


1 See Introduction to Part EC, Chapter IV. 
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Chambers, upon the passing of the second of 
those resolutions ; 

(6) shall be subject to the provisions of this Act 
relating to the power of His Majesty to dis- 
allow Acts as if it were an Act of the Federal 
Legislature assented to by the Governor- 
General ; and 

(c) may be withdrawn at any time by the Governor- 
General. 

(3) If and so far as an ordinance under this section 
makes any provision which the Federal Legislature would 
not under this Act be competent to enact, it shall be void.^ 

^ This section deals with a time when the Federal Legislature is not in 
session. The opinion of the ministers as to the issue of an ordinance 
will be taken, but the Governor-General in the exercise of his individual 
judgement may overrule his ministers. If he is satisfied that an emer- ' 
gency exists which renders such a course necessary, he may issue an 
ordinance in a matter which if it had been embodied in a Bill would have 
required his previous sanction before being introduced in the Legislature ; 
e.g. matters covered by ss. 108(1), 141, 153 and 271. If a Bill embodying 
the matter dealt with by an ordinance would have been reserved for the 
signification of His Majesty’s pleasure under s. 32, then the Governor- 
General cannot promulgate such an ordinance without instructions firom 
His Majesty. The Governor-General when reserving any Bill for the 
signification of His Majesty’s pleasure under s. 32 acts in his discretion ; 
under s. 14, when exercising his discretion, he is to comply with the 
general or particular directions of the Secretary of State. If, for example, 
the Secretary of State directs him that Bills dealing with the question of 
release of persons convicted of terrorist outrages must be reserved 
for His Majesty’s assent, then the Governor-General cannot pass an 
ordinance in this matter without instructions from His Majesty. 

Ordinances made under this section are to be treated in all respects 
as an Act of the Federal Legislature assented to by the Governor-General, 
on a matter requiring previous sanction of the Governor-General for its 
introduction. So it may be disallowed by His Majesty under s. 32(3). 
So if the ordinance purports to deal with a matter outside the competence 
of the Federal Legislature, e.g. in a matter concerning a Federated State 
outside the terms of the Instrument of Accession, it is void. As soon 
as the Federal Legislature meets, the ordinance is to be laid before it and 
will cease to operate at the expiry of six weeks from the date of re- 
assembly of the Legislature, unless in the meantime both the Chambers 
have disapproved of it.* In the White Paper and the Report of the Joint 
Parliamentary Committee it was suggested that the Governor-General 
or the Governor should make ordinance when the Legislature was not 
in session, with the advice of his ministers. This has been modified in 


1 See W.P. Intr. 40 : W.P. Prop. 63, 64, 103 and 104 ; J.C.R. 106 and 190 ; 
old Act, s. 72 ; see also the Introduction to this Chapter. For the Governor’s 
power to issue ordinance, see s. 88. 

* W.P. Prop. 104 and J.C.R. 108. 
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this section as he is to act in the exercise of his individual judgement, 
overriding the a,dvice of his ministers if he thinks fit. . 

43 . — ( 1 ) If at any time the Grovemor-General is satisfied 
that circumstances exist which render it necessary for him 
to take immediate action for the purpose of enabling him 
satisfactorily to discharge his functions in so far as he is 
by or under this Act required in the exercise thereof to act 
in his discretion or to exercise his individual judgment, he 
may promulgate such ordinances as in his opinion the 
circumstances of the case require. 

(2) An ordinance promulgated imder this section shall 
continue in operation for such period not exceeding six 
months as may be specified therein, but may by a sub- 
sequent ordinance be extended for a further period not 
exceeding six months. 

(3) An ordinance promulgated under this section shall 
have the same force and effect as an Act of the Federal 
Legislature assented to by the Governor-General, but every 
such ordinance — 

{a) shall be subject to the provisions of this Act 
relating to the power of His Majesty to dis- 
allow Acts as if it were an Act of the Federal 
Legislature assented to by the Governor- 
General ; 

(6) may be withdrawn at any time by the Governor- 
General ; and 

(c) if it is an ordinance extending a previous 
ordinance for a further period, shall be com- 
municated forthwith to the Secretary of State 
and shall be laid by him before each House 
of Parliament. 

(4) If and so far as an ordinance under this section 
makes any provision which the Federal Legislature would 
not under this Act be competent to enact, it shall be void. 

(5) The functions of the Governor-General under this 
section shall be exercised by him in his discretion.' 

; The Governor-General is to act in his discretion without consulting 
his ministers. The ordinance is to have the same effect as an Act of 
the Federal Legislature. It is to have effect for a period not exceeding 
six months as specified in the ordinance but may be extended for one 
additional period not exceeding six months by another ordinance. But 

^ See W.F. Prop. 103 andJ.O.R. lOS. Sees. SO for sioiilar power of the Ooverxxor 
and notes to s. 42 above. 
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Power of 
Governor- 
General in 
certain cir- 
cumstances 
to enact 
Acts 


in the latter ease, it is to be communicated at once to the Secretary of 
State and laid by him before both Houses of Parliament. , 


44. — (1) If at any time it appears to the Governor- 
General that, for the purpose of enabling him satisfactorily 
to discharge his functions in so far as he is by or under 
this Act required in the exercise thereof to act in his dis- 
cretion or to exercise his individual judgment, it is essen- 
tial that provision should be made by legislation, he may 
by message to both Chambers of the Legislature explain 
the circumstances which in his opinion render legislation 
essential, and either — 

(a) enact forthwith, as a Governor-General’s Act, a 

Bill containing such provisions as he considers 
necessary ; or 

(b) attach to his message a draft of the Bill which he 

considers necessary. 

(2) Where the Governor-General takes such action as 
is mentioned in paragraph (6) of the preceding subsection, 
he may at any time after the expiration of one month 
enact, as a Governor-General’s Act, the Bill proposed by 
him to the Chambers either in the form of the draft com- 
municated to them or with such amendments as he deems 
necessary, but before so doing he shall consider any address 
which may have been presented to him within the said 
period by either Chamber with reference to the Bill or to 
amendments suggested to be made therein. 

(3) A Governor-General’s Act shall have the same force 
and effect, and shall be subject to disallowance in the same 
manner, as an Act of the Federal Legislature assented to by 
the Governor-General and, if and in so far as a Governor- 
General’s Act makes any provision which the Federal 
Legislature would not under this Act be competent to enact, 
it shall be void. 

(4) Every Governor-General’s Act shall be communi- 
cated forthwith to the Secretary of State and shall be laid 
by him before each House of Parliament. 

(5) The functions of the Governor-General under this 
section shall be exercised by him in his discretion.* 

( 

Under b. 67B of the old Act, when either Chamber of the Legislature 
refuses leave to introduce, or fails to pass in a form recommended by 
the Governor-General, any Bill, he may certify that the passage of the 

1 See W.P. Prop. 92 ; J.CJl. 104. For the Governor’s similar power to enact 
Acts, see s. 90. 
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Bill is essential for the safety, tranquillity or interests of British India 
or any part theijreof, and the Bill shall on his signature be deemed to be 
an Act of the Indian Legislature. Similarly under s. 72E of the old 
Act, when the Provincial Legislature has refused leave to introduce, or 
has failed to pass in the form recommended by the Governor, any Bill 
relating to a reserved subject, the Bill on the Governor's signature shall 
be deemed to be an Act of the Legislature. The Joint Parliamentary 
Committee agree that the Governor-General (or the Governor) should 
have this reserve power of legislation. But whereas under the old Act, 
such an Act made by the Governor-General or the Governor was deemed 
to be an Act of the Legislature, under the new Act such act is declared 
to be (what indeed it is) the Governor-General’s or the Governor’s Act. ,, 
It is not desirable that the Governor-General (or the Governor) should 
be required to submit a proposed Governor-General’s (or Governor’s) 
Act to the Legislature before enacting it. There may be cases however, 
where an opportunity may usefully be given to the Legislature for revising 
a hasty or ill-considered decision ; the Governor-General (or the Governor) 
is given the power to notify to the Legislature by message of his intention 
after the expiry of one month to enact a Governor-General’s (or a 
Governor’s) Act, the terms of which would be set out in the message. 
It would then be open to the Legislature, if it thought fit, to present 
an address to the Governor-General (or the Governor within the period 
praying him to enact the Act with certain amendments which he would 
then consider ; or it might even think fit to revise its former decision and 
to forestall the Governor by itself enacting legislation in the sense desired 
by him. 

Validity/ of Ordinances and Oovemor-OeneraVs (or Governor’s) Acts : 
— Sections 42(3) and 88(3) deal with cases where such Ordinances may 
be void. Sections 44(3) and 90(3) deal with cases where such Acts may 
be void. The question of their validity will be decided by the Peder^ 
Court on a ease being properly brought before it under b. 204 ; or the 
matter may be referred by the Governor-General to the Court for its 
opinion under s. 213. 
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PROVISIONS IN CASE OP FAILURE OP CONSTETUTIONAL 

MACHINERY 

45. — (1) If at any time the Governor-General is satis- 
fied that a situation has arisen in which the government 
of the Federation cannot be carried on in accordance with 
the provisions of this Act, he may by Proclamation — 

(а) declare that his functions shall to such extent as 

may be specified in the Proclamation be 
exercised by him in his discretion ; 

(б) assume to himself, all or any of the powers vested 

in or exercisable by any Federal body or 
authority, 

and any such Proclamation may contain such incidental 
and consequential provisions as may appear to him to be 
necessary or desirable for giving effect to the objects of 
the Proclamation, including provisions for suspending in 
whole or in part the operation of any provisions of this 
Act relating to any Federal body or authority : 

Provided that nothing in this subsection shall authorise 
the Governor-General to assume to himself any of the 
powers vested in or exercisable by the Federal Court or 
to suspend, either in whole or in part, the operation of 
any provision of this Act relating to the Federal Court. 

(2) Any such Proclamation may be revoked or varied 
by a subsequent Proclamation. 

(3) A Proclamation issued under this section — 

(a) shall be communicated forthwith to the Secretary 
of State and shall be laid by him before each 
House of Parliament ; 

(&) unless it is a Proclamation revoking a previous 
Proclamation, shall cease to operate at the 
expiration of six months : 

Provided that, if and so often as a resolution approving 
the continuance m force of such a Proclamation is passed 
by both Houses of Parliament, the Proclamation shall, 
unless revoked, continue in force for a further period of 
twelve months from the date on which under this sub- 
section it would otherwise have ceased to operate. 

(4) If at any time the government of the Federation 
has for a continuous period of three years been carried on 
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under and by virtue of a Proclamation issued under this 
section, then, at the expiration of that period, the Proclama- 
tion shall cease to have effect and the government of 
the Federation shall be carried on in accordance with the 
other provisions of this Act, subject to any amendment 
thereof which Parliament may deem it necessary to make, 
but nothing in this subsection shall be construed as extend- 
ing the power of Parliament to make amendments in this 
Act without affecting the accession of a State. 

(5) If the Governor-General, by a Proclamation under 
this section, assumes to himself any power of the Federal 
Legislature to make laws, any law made by him in the 
exercise of that power shall, subject to the terms thereof, 
continue to have effect until two years have elapsed from 
the date on which the Proclamation ceases to have effect, 
unless sooner repealed or re-enacted by Act of the appro- 
priate Legislature, and any reference in this Act to Federal 
Acts, Federal Laws, or Acts or laws of the Federal Legisla- 
ture shall be construed as including a reference to such a law. 

(6) The functions of the Governor-General under this 
section shall be exercised by him in his discretion. 

The Governor-General is empowered at his discretion, if at any 
time he is satisfied that a situation has arisen which renders it for the 
time being impossible for the government of the Federation to be carried 
on in accordance with the provisions of this Act, by Proclamation to 
assume to himself all such powers vested by law in any federal authority 
(except the Federal Court) as appear to him to be necessary for the 
purpose of securing that the government of the Federation shall be 
carried on effectively.^ 

A Proclamation so issued is to be communicated forthwith to the 
Secretary of State and laid before the Parliament and will cease to operate 
at the expiry of six months unless before the expiry of that period it 
has been approved by resolutions of both Houses of Parliament ; and 
it may at any time be revoked by resolutions of both Houses of Parliament. 
If Parliament approves of the continuation of a Proclamation it shall, 
unless revoked, continue in force for a further period of twelve months 
from the date of expiry thereof. Such approval by Parliament may be 
given as often as Parliament thinks necessary, but in no case is a 
Proclamation to continue in operation for more than three years con- 
tinuously.® 

This section does not mean that the Governor-General in the event 
of a breakdown of the constitutional machinery is bound to take over the 
whole government of the Federation and administer it himself on his 
own undivided responsibility. The intention is to provide for the 
possibility of a partial breakdown and to enable the Governor-General 

1 See W.P. Intr. 44 ; W.P. Prop. 65 ; J.C.B. 40, 109 and 169. For Governor’s 
Proclamation, see s. 93. 

2 See Cl. (4). 
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take over part only of the machinery of government, leaving the remainder 
to function according to ordinary law. Thus, the Gqvernor-General 
might, if the breakdown were in the legislative machinery of the 
Federation alone, still carry on the government with the aid of his 
ministers, if they were willing to support him, in spite of the refusal of 
the Federal Legislature to function at all. The Ant does not specify in 
any detail the action which the Governor-General might take under the 
provisions of this section. A constitutional breakdown implies no 
ordinary crisis, and the Governor-General has been armed with a general 
discretionary power to adopt measures as the circumstances might require. 

Any Act made by the Governor-General under s. 45(5) or by the 
Governor under s. 93(5) will only prevail up to two years after the 
Proclamation ceases to have effect. It is unlike Governor-General’s 
Act — or the Governor’s Act, made under s. 44 or s. 90, in this respect. 
These latter are not temporary enactments. 

Cl. (4) : The subsection provides that on the expiry of three years, 
if the government of the Federation cannot be carried on under the Act 
as it stands, and an amendment of the Act is required, any such amend- 
ment shall, so far as the States are concerned, be subject to provisions 
of sub-clause (5) of s. 6, Act and Schedide II. 

The suspension of the constitution would involve the elimination of 
the powers and jurisdiction of the Indian States which were transferred 
to the Federation for a particular purpose which ex hypotheai has not 
been or cannot be carried out. If, therefore, for any reason the con- 
stitution were to remain suspended for more than three years, the purpose 
for which the States have acceded to the Federation would become 
impossible of attainment, and the Act would have to be amended in 
important particulars which would affect the accession of the States. The 
subsection provides that before the expiry of this time limit, either the 
normal provisions of the Act have resumed their operations, or an amend- 
ing Act has to be passed subject to the safeguards for the States 
provided by s. 6(5). 

Any Act made by the Governor-General under s. 46(5) or by the 
Governor under s. 93(5) will only prevail up to two years after the 
Proclamation ceases to have effect. It is unlike the Governor-General’s 
Act — or the Governor’s Act made under s. 44 or s. 90, in this respect. 
These latter are not temporary enactments. 

In his discretion ; It is to be noted that in taking action under this 
section, the Governor-General is independent of his ministers. Hih sole 
responsibility is to the Secretary of State and ultimately to Parliament. 
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CHAPTER I- 


THE PROVINCES 


Gonstltutlon of 
the Provinces 


INTRODFOTION 

British India has hitherto been a unitary state^ the administrative 
control of which has been by law centred in the 
Secretary of State, in whom were vested powers of 
control over ‘all acts, operations and concerns 
which relate to the government or revenues of India and such powers 
as have appertained to the Provincial Governments in India were derived 
through the Central Government by a species of delegation from this 
central authority and were exercised subject to his control. The Pro- 
vinces had no original or independent powers or authority.^ 

But, un der the new Act, the Provinces ar e federally, united^nd 
deriv e their nowers and au t.bnrit.y from a. direet, grant, hy the Cr own 
The eleven Provinces, named below, become autonomous units of the 
Federation of India, the government of each being administered by a 
Governor representing the King, aided and advised by^a council of 
ministers responsible to the Legislature of the Province : Madra^Bombay, 
Ben^l, the United Provinces^ the 'Punjab, Bih^, the CentrafProvinces 
and Berar, Assam, the North-West Frontier Province, Orissa and Sind. 
The scheme of provincial autonomy adopted in the Act is one whereby 
each of the Provinces named above, will possess an executive and a 
Legislature having exclusive authority within the Province in a precisely 
de^ed sphere, and, in that exclusively provincial sphere, broadly free 
from con^l by the Federal Government and Legislature. ‘ It represents ’, 
as the Joint Select Committee observe,® ‘ a fundamental departure fromV 
the present system, under which the provincial Governments exercised 
a devolved and not an original authority. The Act of 1919 and the 
Devolution Rules made under it, by earmarking certain subjects as 
“ provincial subjects ” created indeed a sphere within which responsibility 
for the functions of government rests primarily upon the provincial 
authorities, but that responsibility is not an exclusive one, since the 
Governor-General in Council and the Central Legislature still exercise an 
extensive authority throughout the whole of the Provinces.’ Under 
the new constitution, the Federal Government and the Legislature (which 
replaces the old central Government and legislature) will not possess 
in the Governors’ Provinces (as distinguished from the Chief 
Commissioners’ Provinces) any legal power or authority with respect to 
any matter falling within the exclusive provincial sphere, though the 
Governor-General * in virtue of hie power of supervising the Governors 
will have authority to secure compliance in certain respects with directions 
which he may find it necessary to give. 

The Act also defines the sphere within which provincial autonomy 
is to be operative. It distributes legislative 
power between the Federal and the Provincial 


Sphere of provin- 
cial autonomy 


Legislatures respectively, and defines the central 


1 See W.P., Ihtr. 6. 
® Far. 48. 


2 See B. 2 and notes thereto, 
t See SB. £4 and 123. 
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and provincial spheres of government by reference to this distribution. 

In List II of the Seventh Schedule are set out the matters with respect 
to which the Provincial Legislatures are to have exclusive legislative 
powers, and the sphere of provincial autonomy in effect comprises all 
the subjects in the list. There is, however, another list (being List 
III of the Seventh Schedule) with respect to which the Federal Legislature 
has a power of legislating concurrently with the Provincial Legislatures, 
with power of appropriate provision for resolving a conflict of laws. 
One consequence of this division of legislative powers is that power is 
conferred on the Governors of Provinces (and not on the Governor- 
General) to legislate in emergency by ordinance on provincial matters, 
ft! ^ The Act vests the whole executive power and authority of the 
Provinces, whi^ is w-exien sive mth its legisktive jpower, in t^Gqyemgr 
as ' fSe representative of theTQn g, and it provides the Governor withlg. 
cSUncrlpfjiimiaters-to-aid and advise him in the exercise of any powers 
conferred on him by the Adf. "The ministers, who may not be officials 
and -will be elected OT nominated members of the Legislature, will possess 
the constitational right to advise the Governor wer practically the whole 
of the proviiiciaT sphere (save in respect of those functions which he is 
required under the Act to exercise in his discretion), subject to the 
overriding power in the Governor in the field of special responsibilities^. ^ 
The Secretary of' State thus visualized the working of the constitution 
in a Governor’s Province in this sphere : 

I imagine the Governor will keep in very close touch with 
^ what is happening over the field of the provincial administratiwi. 

He will have at his disposal the officials to advise him but what is 
much more important, I am contemplating that he will keep in 
very close touch with his ministers ^nd that thefe”wiIirnbTrbe the. 
go-between “theitF^rie 'side going one way and the other side the 
other — ^but that the Governor will be' keeping in very close toucir” 
wits the'm~and_that he wll know some time in advance before a 
sifu^i on 'arises in which it 'might be necessary for him to exercise" 
h is special r e.sp.Qiisibilities. and I believe in that~ca8e if the Govemop " 
is a sensible person, and if the ministers are sensible persons — and 
we have after all to assume a certain measure of commohsense in 
any proposal that'we make — ^what the Governor would then do would 
be to talk over the situation with the appropriate minister and if 
necessary, with the Cabinet and to get the Cabinet so to act as to 
prevent that situation arising at all.'' I believe, myself, in 99 cases 
out of 100, as a result of that kind of consultation and co-operation, 
the situation will not arise at all under which the Governor would 
have to intervene. If the situation does arise, then, the Governor 
will have to take what action he thinks fit.-^'He will have to give 
his direction to the ministry and if there is then a cleavage, it may lead 
to the minister’s resignation or dismissal. It may lead eventually 
to the Government resigning, to an election taking place and even- 
tually to a breakdown of the constitution altogether and of the 
resumption by the Governor of full powers ; but I believe myself 
that that kind of contingency is very unlikely to happen. If it 
does happen, we have given both the Govemor-Gener^ and the 
Governor full powers ; but I believe myself that that kind of con- 
tingency is very unlikely to happen. But we rely very much upon a 
system of co-operation growing up between the Governor and his 
ministers, vmder which the ministers, under their own initiative. 
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will take such action as to make it unnecessary for t^ Governor to 
intervene, under his special responsibilities at allf-^ 

Governor’s ^ The powers of the Governor under the Act qj 

powers may be summarized as follows : — 

(1) Powers with regard to ‘ excluded are as ’ which are analogous 

to the reserved departments of the Governor-General, 
and ‘ partially excluded areas 

(2) Powers under his ‘ special responsibilities — 

(3) DisccetlQiiary powers. 

(4) Powers to overrid e Legislat ures. 

(5) Powers of promulgating ordinances. 

(6) Powers of withholding assent to Bills passed by the Legislature 
— or reserving them for the consideration of the Governor- 

General. 

(7^ Powers of refusing assent to the introduction of certain classes 
of measures in the Provincial Legislature.'^ 

(8) Powers of taking over the administration oj certain subjects 
from the control of the ministers. 

^9) Various other special powers such as are referred to in ss. 56 
and 58. 

The Governor may exorcise some of these powers without reference 
to the ministers, while in exercise of the other powers vested in them, 
he may act in opposition to their advice. The powers and responsibilities 
of the Governor are almost identical with those of the Governor-General. 

The Joint Select Committee have emphasized that the special powers of 
the Governor are real, and are intended to be exercised if the situation 
ao demands. The safeguards under the.head of ‘ special responsibilities ’ 
are not merely paper safeguards'-,^ 

New Provinces : Under tW old Act, there were eight Provinces 
known as ‘ Governor’s Provinces In the new Act, three more Provinces 
have been added, namely the North-West Frontier Province, Orissa and 
Sind. Under s. 15 of the old Act, the Governor-General could, after 
getting the opinion of the local Government and of the local Legislature 
affected and with His Majesty’s sanction, constitute a new Governor’s 
Province. The Joint Select Committee in their first Report on the old 
Government of India Bill (1919), remarked on the clause in the Bill 
subsequently enacted as s. 15 of the old Act as follows : 

They are of opinion that any clear request made by a majority 
of the members of a Legislative Council representing a distinctive 
racial or linguistic territorial unit for its constitution under this 
clause as a sub-province or a separate Province should be taken as 
a prima facie case on the strength of which a commission of enquiry 
might be appointed by the Secretary of State, and that it should 
not be a bar to the appointment of such a commission of enquiry 
that the majority of the Legislative Council of the Province in 
question is opposed to the request of the minority representing such ** 
a distinctive territorial unit. 

Presumably the same principle will be applied to the creation of a 
new Province under s. 299 of the new Act, The Joint Parliamentary 
Committee refer to the possibility of a future revision on adjustment 


10 


1 See s. 46(1). 
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of provincial boundaries.^ They suggest that although the actual 
alteration of boundaries should be carried out by Order in Council, the 
initiative should come from the Provinces concerned and should receive 
the concurrence of the central Government and Legislature. They think 
that the power to create a new Governor’s Province should be reserved 
to the Crown and to Parliament, but that appropriate provision should 
be made to ensure that the Provinces affected and the central Government 
are given adequate opportunities to express their views. 

Under s. 290 of the Act, His Majesty may by Order in Council 
create a new Province, or diminish or alter the area or the boundaries of 
any Province. But previous to any such Order in Council being issued, 
the views of the Federal Government, of the Federal Legislature, of the 
Government and the Legislature of the Province affected will have to be 
ascertained. 

In the White Paper,® the creation of two new Provinces was pro- 
o- j j • posed, Sind and Orissa, the former being carved 
Sind and nssa Bombay Residency and the latter 

mainly out of the Provinces of Bihar and Orissa but also including a 
portion of what is now Madras territory and a very small area from the 
Central Provinces. The matter is discussed by the Joint Parliamentary 
Committee ; * as also the estimated cost of creation of these Provinces.* 

Sini : Regarding the constitution of Sind as a separate Governor’s 
Province, the Joint Parliamentary Committee * quote from the Simon 
Commission Report, Vol. II, paragraph 38, and discuss the difficulties of 
•the scheme and the objections raised. Their conclusion is that the 
constitution of Sind as a separate Governor’s Province is the best solution 
possible and that the Hindus in Sind should be allotted a considerable 
proportion of the seats in the Legislature and should of course enjoy the 
protection of the special safeguards for minorities applicable in the case 
of minorities in other Provinces. Sind has been constituted as a 
Governor’s Province from 1 April 1937 by the Government of India 
(Constitution of Sind) Order, 1936.® 

North-West Frontier Province: For the recent constitution of this 
Province, see notes to s. 8. 

Orissa : The Joint Parliamentary Committee ® discuss the question 
of the constitution of Orissa as a Governor’s Province. The union between 
Orissa and Bihar was characterized by the Simon Commission Report 
as ‘ a glaring example of the artificial connexion of areas which are not 
naturally related ’.® The Committee thought that the main difficulty 
was a financial one, since Orissa was, and may well remain, a deficit 
area. But a separate Province of Orissa would perhaps be the most 
homogeneous Province in the whole of British Inffia, both racially and 
linguistically, and the communal difficulty was practically non-existent. 

Orissa has been constituted as a Governor’s Province from 1 April 
1937 by the Government of India (Constitution of Orissa) Order, 1936.® 

Burma : In 1886, Upper Burma was by Proclamation annexed 
to the British Crown, and in 1897, Upper and Lower Burma were 
constituted as a single lieutenant-Govemorship with a Provincial 

1 Report, par. 62. 2 Intr. pax. 46, Prop. par. 61. 

3 Report, pars. 67-60. 

* Report, pars. 268 (Sind) and 269 (Orissa). 

* See notes under s. 289. 

3 Vol. n, par. 38. 


3 Report, par. 68. 

7 Report, pars. 60 and 269. 
2 See notes under s. 289. 
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Government and a Legislative Council consisting (since 1920) of 30 
members, two .elected by the European Chamber of Commerce, and the 
Rangoon Trades Association, and twenty-eight (including twelve officials) 
nominated by the Lieutenant-Governor. Prom January 1923, Burma was 
constituted a Governor’s Province with a reformed Legislative Council 
and a dyarchical system similar to that prevalent in other Provinces. 
The Joint Parliamentary Committee in paragraphs 418-22 discuss the 
question of the separation of Burma from India and they endorse the 
recommendation of the Simon Commission ^ that Burma should be forth- 
with separated from India. In paragraph 434 of their Report, the Joint 
Parliamentary Committee say that the difficulty of regulating the 
economic relations of India and Burma in the period immediately following 
separation presented itself to them as the most serious obstacle to their 
recommending in favour of separation, which on all other groimds seemed 
plainly to be indicated. The Committee were much impressed by the 
views of the delegates representing commercial interests, both European 
and Indian, on the disturbance of Indo-Burma trade which might result 
from separation. But the Committee thought that a trade agreement 
between the two countries, as suggested by them in paragraphs 428-33 
of their Report, would enable both India and Burma to tide over the 
critical period ; so they recommend that the separation of India jfrom 
Burma should be effected simultaneously with the introduction of the 
constitutional changes proposed by them in the case of the other 
Provinces of India. 

For commercial relations between India and Burma after separa- 
tion see the Report of the Joint Parliamentary Committee, paragraphs 
423-34 and Burma Act, ss. 34-7. 

By s. 159 of the Burma Act, that Act is to come into force on such 
date as His Majesty in Council may appoint under the Government of 
India Act, 1935, as the date of the commencement of Part III of that Act. 
This date, as laid down in s. 320(2) of the India Act, is the date on which 
this latter Act, except Part II thereof, shall come into force as appointed 
by His Majesty in Council. By the Government of India (Commencement 
and Transitory Provisions) Order, 1936, the first day of April 1937 was 
appointed as the date of the commencement of Part III of the India 
Act. 

For provisions as to relation of the Burma monetary system with 
India, see s. 158 : as to customs duties on India-Burma trade, see s. 160. 
For relief in respect of income taxable both in India and in Burma, see 
8. 159. 

This territory forms part of the Dominions of H.E.H. the Nizam 
_ of Hyderabad, but since 1853 it has been under 

erar British administration, and in 1902 it was made 

the subject of a perpetual lease granted by the Nizam. It is adminis- 
tered with, but not as a part of, the Central Provinces. The people of 
Berar elect a certain number of representatives who are then formally 
nominated as members of the Central Provinces Legislature, and legis- 
lation both of that Legislature and of the central Legislature is applied 
to the Berars through the machinery of the Foreign Jurisdiction Act. 
The Joint Parliamentary Committee ^ say that an arrangement has been 
made between the Government of India and H.E.H. the Nizam whereby, 
without derogation from his sovereignty, Berar is to be administer^ 


1 Report, Vol. II, par. 224. 


2 Report, par. 61. 
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Governors’ 

Provinces 


as part of a Governor’s Province to be known as the Central Provinces 
and Berar, when provincial autonomy under the new Act is established. 
S. 47, however, provides that if an agreement between His Majesty and 
H.E.H. the Nizam, as contemplated, is not concluded, or if concluded, 
is terminated, then Berar will drop out of the scheme and the Central 
Provinces will alone constitute the Province. 

To meet criticism regarding the apportionment of expenditure 
between the Central Provinces and Berar, the Joint Parliamentary 
Committee proposed that the Governor of that joint Province should 
have imposed upon him the special responsibility of seeing that a reason- 
able share of the revenues raised for the joint purposes of Berar and the 
Central Provinces should be spent for Berar. This suggestion has been 
incorporated in s. 52(2), and in the Instrument of Instructions to the 
Governor of the Central Provinces and Berar. 

The agreement contemplated in section 47 has been made on 24 
October 1936 between His Majesty the King and His Exalted Highness 
the Nizam of Hyderabad, and published in a Gazette of India Extraordinary 
dated 13 November 1936. By it His Majesty recognizes and reaffirms 
the sovereignty of the Nizam over Berar and will continue to pay the 
sum of 25 lakhs of rupees a year. The Nizam, subject to the agreement, 
accedes to the Federation of India in respect of Berar. The Central 
Provinces and Berar are to be administered together as if they were one 
Province to be known as the Central Provinces and Berar. The Governor 
of the Province is to be appointed by His Majesty after consultation with 
the Nizam. The Nizam r^l have the right to maintain an agent at the 
seat of the Government of the Province. If the Government of India 
Act, 1935, be so amended as to be inconsistent with the agreement, or 
as to alter any of the provisions of the Act mentioned m the schedule 
to the agreement in a manner not acceptable to the Nizam, he may, 
by giving notice within six months of the amendment, determine the 
agreement. The agreement is to have force whether the Nizam enters 
the Federation or not. In a letter dated 26 October 1936 from the Viceroy 
to the Nizam, it is stated that should the agreement come to an end. 
His Majesty the King, pending any new agreement that may be made, 
may make such arrangements as he may think desirable for the adminis- 
tration of Berar, and may exercise full and exclusive jurisdiction therein ; 
but in no event will the recognition of the Nizam’s sovereignty over 
Berar, or the payment of the annuity of 25 lakhs of rupees, or the existing 
military guarantees be affected. 

For transitory provisions, see the Government of India (Commence- 
ment and Transitory Provisions) Order, 1936 — ^paragraph 4 — election ; 
5 — authorization of expenditure by Governor before the first Budget 
under the new Act ; 6-^ontinuation of taxes by Governor. 


46. — (1) Subject to the provisions of the next succeed- 
ing section with respect to Berar, the following shall be 
Governors’ Provinces, that is to say, Madras, Bombay, 
Bengal, the United Provinces, the Punjab, Bihar, the 
Central Provinces and Berar, Assam, the North-West 
Frontier Province, Orissa, Smd, and such other Governors’ 
Provinces as may be created under this Act. 

(2) Burma shall cease to be part of India. 



THE PBOVINCES 


149 


(3) In this Act the expression ‘ Province ’ means unless 
the context ■ otherwise requires, a Governor’s Province, 
and ‘ Provincial ’ shall be construed accordingly. 

See Introduction to this Chapter ; also the Government of India 
(Constitution of Sind) Order, 1936 and the Government of India 
(Constitution of Orissa) Order, 1936. For the constitution of Sind and 
Orissa, see notes under s. 289. 

47 . Whereas certain territory (in this Act referred to as Provisions 
* Berar ’) is under the sovereignty of His Exalted Highness “ 
the Nizam of Hyderabad, but is at the date of the passing 
of this Act, by virtue of certain agreements subsisting 
between His Majesty and His Exalted Highness, ad- 
ministered together with the Central Provinces : 

And whereas it is in contemplation that an agreement 
shall be concluded between His Majesty and His Exalted 
Highness whereby, notwithstanding the continuance of 
the sovereignty of His Exalted Highness over Berar, the 
Central Provinces and Berar may be governed together as 
one Governor’s Province under this Act by the name of 
the Central Provinces and Berar : 

Now, therefore, — 

(1) While any such agreement is in force — 

(a) Berar and the Central Provinces shall, not- 

withstanding the continuance of the sove- 
reignty of His Exalted Highness, be deemed 
to be one Governor’s Province by the name 
of the Central Provinces and Berar ; 

(b) any reference in this Act or in any other 

Act to British India shall be construed as a 
reference to British India and Berar, and 
any reference in this Act to subjects of His 
Majesty shall, except for the purposes of 
any oath of allegiance, be deemed to include 
a reference to Berari subjects of His Exalted 
Highness ; 

(c) any provision made under this Act with 

respect to the qualifications of the voters for 
the Provincial Legislature of the Central 
Provinces and Berar, or the voters for the 
Council of State, shall be such as to give 
effect to any provisions with respect to 
those matters contained in the agreement : 

(2) If no such agreement is concluded, or if such an 

agreement is concluded but subsequently 
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ceases to have effect, references in this Act to 
the Central Provinces and Berar shall be 
construed as references to the Central 
Provinces, and His Majesty in Council may 
make such consequential modifications in the 
provisions of this Act relating to the Central 
Provinces as he thinks proper. 


See Introduction to this Chapter under The Beraks. For 
expenditure of money for the benefit of Berar, see s. 62(2). The agreement 
contemplated in this section has been made on 24 October 1936 between 
His Majesty the King and His Exalted Highness the Nizam. See 
Introduction to this Chapter under Berar. 
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THE PROVINCIAL EXECUTIVE 


INTRODUCTION 


The position of the provincial executive is very similar to that of the 
federal executive.^ Th^sre is provincial-autonomy. The Governor, like 
the Governor-General,* is appointed by a commission under the Royal 
Sign Manual. The executive authority of the Province is to be exercised 
on behalf of His Majesty by the Governor.® As in the Federation, the 
executive authority of the Province extends to matters in respect of 
which the Provincial Legislature has power to make laws.* As in the 
Federation® — so in the Provi nce there is to be a f<r»nnci1 o f rYiiniafora 
but the number is n ot fixed to a maximum of ten as in -th e Federa- 
Hdon.® 


Relation between 
the Governor and 
the Governor- 
General 7 

Ministers 


The Governor in so far as he is required to 
act in Tiis discretion or to exercise individual 
judgement, is under the general control of the 
Gover nor-G eneral.® 

The posiHon of the Governor vis a vis the 
ministers is similar to that of the Governor- 


Special respon- 
slblUty 


General.® 

The Governor’s special responsibilities are similar to those of the 
Governor-General.^® But the Governo r has sp ecial 
responaibiKty for the peace and good government 
of partially -excluded- areaa.and he Bas~ the. power 
to make regulations for the peace and good gavenuaent.'of,,.such -areas, 
which have to be approved by the Governor-General.^^ He has special 
responsi bility f or -Berar ■ and '"^nd.^® But th e Gqvempr’s special resppn- j 
sibility does not cover the safeguarding of the financiaf stability and 
■ credit of the Prov incial GovemmentT unldce that of the Govemon-GeneraX 
under s. 12(1)(6) for the Federal Government. The reason for this 
difference is explained by the Joint Parliamentary Committee.^® They . 
adopted the view of the Statutory Commission ** that the power of ! 
intervention given to the Governor over so wide a field would hinder j 
the growth of responsibility. The Governor will have adequate power/ 
in relation to supply and taxation to ensure that the due discharge oft': 
his responsibilities is not impeded by lack of financial resources.*® Under 1- 
s. 82, no financial jBiU can be introduced or-maved-exceptLo n the r ecom- 
mendatioh of the. Govern6rr~Sr7913)'provides Gmt 119 demand for grant 


* See Part 11, Chapter II, Intbodtictiok. 2 See a. 3(1). 

» Cf. s. 7. * Cf. 8. 8(l)(o). B See s. 9. 

® As to the constitutional position of the Governor, see Introduction to 
Part II, Chapter II under Fowbbs or the GoyEBNOB-GEimiiAL ; Govebnob- 
Genbbai. and 'HIS Ministebs : Sfeciai, Besfonsibiuty : In his discbetioh : 

In 'HIS INDIVEDUAI. JUDGEMENT. 

See Fart II, Chapter II, Introduction under this head. 

See ss. S4 and 123. ® See ss. 9-10, and notes thereto. 

See s. 12. ** See ss. 92-3. 12 See s. 52(3). 

2® Report, par. 84. ** Report, Vol. II, par. 189. *B See s. 80. 
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is to be made §xcept on the reconmendation. of the Gqyemor. But the 
additidn"of a special'BiraScial responsibility would unduly increase the 
range of the Governor’s special power. Further, the Federat ion, through 
thdr , power of control over provincial borrowing,^ check provincial 
improvidence. 

ReviouT to the new Act, Instructions to the Governors were issued 

by His Majesty but under the old law, there was 
Instramrat of statutory rule about such issue. In the new 

ns rue ons th e issue of In stru ments o f Instructions- to-the 

Governor-Gener al as well as to t hn.GovRmnra has heenJaiA-down.bjLSs 
and~B5 TEe draft of such Instructions (including subsequent amend- 
ments) proposed to be recommended to His Majesty for issue to the 
Governor-General or the Governor is to be laid by the Secretary of State 
before Parliament and is to be approved of by Parliament. An oppor- 
tunity is thus given, as the Joint Parliamentary Committee® remark, 
to Parliament of expressing its opinion upon it before the Instrument 
is finally issued by the Crown.^ In no other way can Parliament so 
effectively exercise an influence upon Indian constitutional development. 
The Joint Parliamentary Committee stress the vital importance of the 
Instrument of Instructions in the evolution of the new Indian constitution: 


Thus ministers at first would not have the right to tender advice upon 
matters left by the Act to the Governor’s (or the Governor-General’s) 
discretion ; but he would doubtless often consult them before coming to 
a decision. If dl some future time, having regard to the growth of the 
spirltToPthe constitution, it was felt that this power of consultation 
might safely be made mandatory and not permissive, the necessary 
amendment in the Instrument of Instructions could be made. It would 


be neither wise nor safe to deny Parliament a voice in the determination 
of progressive stages in the evolution of the Indian constitution. In the 
words of the preamble to the 1919 Act, which forms part of the new 
Act, ‘ the time and manner of each advance can be determined only 
by Parliament, upon whom responsibility lies for the welfare and advance- 
ment of the Indian peoples ’. The provision for the gradual evolution of 
the Indian constitution without actual amendment of the Act is a wise 


one. But the initiative in proposing any change in the Instrument must, 
as the Joint Parliamentary Committee point out, necessarily come from 
the Crown’s advisers. But Parliament, on whom rests the final respon- 
sibility, must be allowed a prior right of intervention before the amend- 
ment proposed is finally made. 

The Draft Instrument of Instructions (presented to Parliament by 
the Secretary of State for India by command of His Majesty in February 
1935) for the Governor-General and the Governor, are very similar 
2>^vtatis mutandis. Reference may be made to the old instructions to- 
• the Governor and the Governor-General. " 


The Governor has a special responsibility to prevent any grave 
p -. menace to the peace or tranquillity of the Province 

® or any part thereof.®"^ So he will be entitled to 

intervene immediately if by reason of ill-timed measures of economy or , 
attempted exertion of political pressure on the police force or from' 
any other cause, the efficiency of the force is endangered. The Joint 
Parliamentary Committee* refer to the body of regulations known aa 
the ‘ Police Rules ’. These are constantly amended on the responsibility 


1 See s. 163. 

8 See B. S2(l)(a). 


8 B^ort, par. 76. 
* B^ort, par. 93- 
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of the Inspector-General of police. It is necessary to require the 
Governor’s consent to every such amendment. , But the subject-matter 
of some of the rules is so vital to the 'weU-beihg of the police force that 
they ought not to be amended 'without the Governor’s consent ; and 
similarly -with regard to the various police Acts under which the police 
rules have been framed. The Joint Parliamentary Committee thought 
it desirable to ensure that the internal organization and discipline of the 
police should continue to be regulated by the Inspector-General and to 
protect both him and the minister in charge of Law and Order from 
political pressure. f'So in s. 56 it isjspvided that the maldng, alteration 
on amendment of police rules and reguIulluuB shuulajinii^fl-l^y tire 

hig_mjnistCTsllZ (TlIe''JoirrrParliamentary Committee recommended that 
this should be done by him in Ms discretion). Regarding legislation 
seeking to amend or repeal any of the (provincial) police Acts, this is 
not covered by s. 56, but the Governor can, under s. 86(2), stop the 
introduction or discussion of any such measure in the Legislature, if he 
in his discretion certifies that the measure would affect the discharge of 
his special responsibility for the prevention of any grave menace to the 
peace or tranquilhty of the Province or any part thereof. ' 

'’The Joint Parliamentary Committee ^ deal with the question of 
„ . arming the Governor 'vdth powers whi ch will 

^Hsure that ad equate and prompt measures are 
takarth deal with term risTin and other re volutio nary 
activities. In addition fo~the Governor’s special lesponsibijity for the 
preveiltien of any grave menace to peace and tranquiUity/hgjBmst-he 
provided with sn ecial po wer, which he may exercise at his discr etio n, in 
caBU her'tg'or bpiTiinn tb a, t jTeg.ee and~t¥Sn'q'TlillitvTC fe"end apgerecrEy the 
activit ies, overt or secareV-of^^re^T' cdmffitting_crimes- oJLsiglence 
intended Jjo—overthrow-the-ijQvemprCTL. ! ffe is empowe red in thBCft 
c ircumstances to assume c harge to such exten t a^e m aylHaem-requiBite. 
07* any-b ranc h^ 0 t-,g^eihigf(^tjrhlg^e 3 Emks-it-nece 86 aryH xreig ^flyy to 
combat such activitie^^rJ£.ne^Eary,.tQ-create-new-maellinefy^r the 
'purpose. In these “cases, the Governor is further authorized, at his 
di scretio n, to appointTin ofifiaaras temporary membef of the Le^siature 
to act as his mouthpiece in that body, such official having all the rights 
of an elected member except that of voting.* In the exercise of this 
discretionary power, the Governor will, under s. 54, be under the superin- 
tendence and control of the Governor-General and ultimately of the 
Secretary of State for Indi^'' The Joint Parliamentary Committee ® 
remark that, if conditions in Bengal at the time of the inauguration of 
provincial autonomy have not materially improved, it would be essential 
that the Governor of Bengal should exercise the above special powers 
forthwith and should be directed to do so in bis Instrument of Instructions 
which direction would remain in force until the Instrument is modified 
with the consent of Parliament. 

The Joint Parliamentary Committee * refer to the question of pro- 
Tntciiidanra tcctiug officers of the Special Branch of the Criminal 
Reports^ Investigation Department whose duty is the coUec- 
^ tion and sifting of information on which the 

executive police action against terrorism is taken. They point out that 
the work of the Special Branch involves the employment of confidential 


1 Report, par. 96. 
s Report, par. 96. 


2 See B. 67. 

* Report, pars. 94-9S. 
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Conduct of busi- 
ness of Govern- 
ment 


informants and agents and the sources of information would at once 
dry up if their identity is known or liable to become known outside the 
Special Branch. The Joint Committee think it essential that the secret 
intelligence reports should be protected from any possible danger of 
leakage. It is stated that in England the practice is that in a Secret 
Service case, the names are net disclosed even to the minister immediately 
concerned. T he Committee r e comm end that the Instrument of Instruc- 
tion to Governors should specifically r^'iiire them'To'give difecbibhs thaF 
no records relating tKl.n.telLigehce~affectihg''terrofism' 3hould~be disclosed* 
fjrailyjne other tnan suc1r~per-aon»'Tfifluh the _proyincial_ police fo rce a s 
thb'TTispBcWf^KSSaUmliyr.direct^pf 'siich other _public_pfficers mitside 
that force as the Governor jna^jdirect. They further recommend that 
the AcrsEoulH contain specific provisions giving legal sanction for such 
directions in the Instrument of Instructions. S. 58 of the Act incorporates 
these recommendations. 

The rules are practically the same as the old constitutional practice. • 
The jicorfitaties. ..to the. Government (specially 
members of the Indian Civil Service) enjoy the 
right of direct access to the_ Governor for the 
purpps^ of. ^iscvissihg matters wHicTi "t Key~~ l;hink. 
should be brought -to -hi8.,attention. Bu^undef the new constitution the 
council..ofjiunisters- will advise the Governor and so he can no longer be. 
advised directly and independeiitly bythe secretafies. This, the "Joint 
Committee ^ thihfe undesfrable.’ The Governor must in their opinion, have 
the right to send for, and see, any officer of his Government at any time. 
The secretaries should not be deprived of access to the Governor or pre- 
vented from submitting to him such papers as in their opinion he should 
see. The Committee therefore recommend that the Act should provide 
that the rules of business should have a provision requiring the ministers 
to bring to the Gevernor’s notice any matter pending in their department 
which involves or is likely to involve any of his special responsibilities ; 
and requiring the secretaries to bring to the notice of the minister and 
of the Governor any matter of the same kind : s. 59(4) of the Act in- 
corporates these recommendations in a somewhat more comprehensive 
form as the ministers and secretaries are required to transmit to the 
Governor all information that may be specified by rules, and not merely 
information about matters involving or liWy to involve any of his special 
responsibilities . 

By par. VIII of the Draft Instrument of Instructions to the Governor, 
he is required, like the Governor-General, to use 
his best endeavours in consultation with the person 
who, in his judgement, is likely to command a 
stable majority in the Legislature, to a p p oint as ministe rs those persons 
(including so far as practicable members of important "minority com- 
munities) who will best be .in .a ..position collectively to command ihe 
confidence of.the Legislature, and he is to bear in.mind.the need of fostering 
a sense .of joint or collective responsihilitu anxpng his minmters. In the 
Report of the Joint Parliamentary Committee* the difficulties created 
by communal representation in the ministry are pointed out. The 
ministry may be a composite one. The ministry here, unlike that in 
England, will be the representative not merely of a single majority party 
or a coalition of parties, but also of the minorities as such. Collective res- 
ponsibility of the ministers cannot be effective when there is communal 


Cabinet respon- 
sibility 


1 Report, pars. 99-100. 


2 112-13. 
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representation in the Cabinet where there may be representation of 
minorities as s,uch. Further, the system of communal representation, 
as the Joint Parliamentary Committee point out, may tend to render less 
effective the weapon of dissolution which under most parliamentary 
constitutions is resorted to by the executive when confronted by an 
obstructive legislature, for under sueh a sj'-stem, even a general election 
may well produce a legislature with the same complexion as its predecessor. 
Ministerial responsibility is not the same thing as Cabinet responsibility. 
In one sense, the two principles are really opposed. In America, the 
President’s ministers are responsible and liable to impeachment, but 
they are not collectively responsible. But in England, the ministers are 
both legally responsible for their individual acts and politically res- 
ponsible for their collective advice. The collective responsibility of the 
■Cabinet as a whole is a peculiar feature of the English constitution and 
that system is sought to be introduced in the Indian constitution by the 
rule that the "Governor-General (or the Governor) is to send for the 
person who in his judgement is likely to command a stable majority in 
the Legislature and in consultation with him (the Chief Minister) is to 
appoint as ministers those persons (including members of important 
minority communities so far as is practicable) who are likely collec- 
tively to command the confidence of the Legislature. The Chief Minister 
approximates to the position of the Prime Minister in England.^ 

In England, as Mr Gladstone has put it, the Cabinet is the three-' 
fold hinge which connects together for action thej 
•oa me overn- Brjtigh constitution of the King or Queen, Lords' 

H1.6m 1 i 

and Commoirs : 

It is perhaps the most curious formation in the political world 
of modem times, not for its dignity but for its subtlety, its elasticity 
and its many-sided diversity of power ... It lives and acts simply 
by understanding without a single line of written law or constitution 
to determine its relations to the Monarch or to the Parliament, or 
the Nation ; or the relation of its members to one another or to 
their head. 

As Marriott remarks * the Cabinet system in England involves the ' 
acceptance of five principles : close correspondence between the legis- . 
lature and the executive ; the political homogeneity of the executive ; 
the collective responsibility of the members of the Cabinet ; the irrespon-; 
■sibility of the Sovereign and his exclusion from the deliberations of the i 
Cabinet ; and the common subordination of its members to the leadership 
of the First Minister. The close correspondence between the Cabinet and I 
the legislature depends upon the party system, the Cabinet being main- 
tained in power by the parliamentary majority. The members of the 
Cabinet are drawn from a party itself homogeneous. The homogeneity 
■of the Cabinet resulted from the evolution and consolidation of parties. 
This homogeneity of the Cabinet is well explained by Lord Morley in a 
classical passage as follows : 

As a general rule, every piece of departmental policy is taken 
to commit the entire Cabinet and its members stand or fall together. 
The Chancellor of the Exchequer may be driven from office by a 
bad dispatch from the Foreign Office, and an excellent Home Secretary 
may suffer for the blunders of a stupid Minister of War. The 
Cabinet is a unit — a unit as regards the Sovereign and a unit as 


1 See Appendix II. 


* Op. cit., Vol. II, p. 58. 
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regards the legislature. Its views are laid before the Sovereign and 

before Parliament, as if they were the views of one_ man 

The first mark of the Cabinet, as that institution is now understood,, 
is united and indivisible responsibility. 


As Mr Gladstone put it, ‘ while each minister is an adviser of the 
Crown, the Cabinet is a unity, and none of its members can advise as an 
individual, without, or in opposition, actual or presumed to, his 
colleagues ’. 

The fourth principle of Cabinet Government in England is the irres- 
ponsibility of the Sovereign and his exclusion from the deliberations of 
the Cabinet. Under the Indian constitution, the Governor-General (or 
the Governor) is the representative of the Sovereign and exercises on 
behalf of His Majesty the executive authority of the Eederation (or 
of the Province). He represents His Majesty as member of the Legislature. 
He is immune from all proceedings in any court in India, whether in 
his personal capacity or otherwise : see s. 306. Thus, like the King, 
he can do no wrong. He may be present at Cabinet meetings and preside 
there : see ss. 9(2) and 50(2). The council of ministers is to aid and 
advise him. Under the old law, the Governor-General (or the Governor) 
was the president of every Cabinet meeting. Under the new Act, he 
may preside at meetings of the council of ministers. There is thus a 
difference, and a time may come when the Governor-General (or the 
Governor) may cease to attend Cabinet meetings, leaving the ministers 
the full responsibility of carrying on the administration, as in England. 
In course of time, the Chief Minister, may, like the Prime Mini ster hi 
England, preside over the Cabinet meetings. In England the Premier 
is, in Lord Morley’s words, ‘ the keystone of the Cabinet arch Just as 
the keystone holds the arch together, the arch maintains the keystone in 
position. As Mr Gladstone speaking of the unique position of the Prime 
Minister remarked, ‘ Nowhere in the wide world does so great a substance 
cast so small a shadow ; nowhere is there a man who has so much power 
with so little to show for it in the way of formal title or prerogative ’. 
Racked by a stable and substantial majority in Parliament, his power 
is greater than that of the German Emperor or the American President 
for he can alter the laws, he can impose taxation and repeal it and he 
can direct all the forces of the state. As Sir Sydney Low observed,* 
as long as he can keep his majority, it is proof that the nation is willing 
to continue the plenary authority with which he has been invested. The 
Prime Minister in England is the chairman of the Cabinet ; he is the 
leader in Parliament ; he is indirectly the nominee of the electorate, the 
political sovereign ; and he is the confidential adviser of the Crown and 
the ordinary channel of communication between the Crown and the 


Cabinet. As the Cabinet stands between the Sovereign and the 
Parliament, and is bound to be loyal to both, so he stands between his 
colleagues and the Sovereign and is bound to be loyal to both. 

The provisions in the new Act in ss. 9 and 50 and paragraph VIII of 
the Govemor-GeneraTs (and the Governor’s) Instrument of Instructions 
seem to imply that the ideal aimed at is the establishment of a system 
of Cabinet Government somewhat similar to that in England. The 
G overn or-General (or the Governor) is to send for a man who will be the 
(^ief Mima t i er -a nd~ w ho_will advise h im as to the other persons t d'ljfe 
chosen as ministers. The_Govemor-General is to bear constantly in 
min d the nee(i~f or fosteringja _s^8e_Df,.j6int^reBponsibility among his 


1 Quoted in Marriott, op. cit., Vol. II, p. 77. 
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mioisters. Thus Cabinet responsibility is sought to be introduced in 
the new constijiution. As the system develops and ministers form a 
homogeneous unit arid act as a whole, gradually the Governor-General 
may withdraw from attending the Cabinet meetings and the Chief 
Minister may be fittingly called upon to shoulder the responsibilities, and 
exercise powers, similar to those of the English Prime Minister.^ 

At present, there is an entire absence of the party system in 
India as pointed out by the Joint Parliamentary Committee * At 
the outset, there is not much likelihood of there being a united 
Cabinet, and the direction and the guidance of the Governor-General 
(or the Governor) will be necessary. But the difficulties pointed out 
in the last paragraph may well be resolved in course of time when 
the ministers realize the constitutional position and the need of acting 
as a body. Then the Governor-General, like the King in England, may 
well cease to attend Cabinet meetings, leaving the Chief Minister to carry 
on the business of Government. 

By the amendment of the Instrument of Instructions, by the gradual 
establishment of the system of Cabinet respon- 
Domlnlon Status gibility and of the status of the Chief Minister 
approximating to that of the Prime Minister in England, by the relaxation 
of control by the Secretary of State under a. 14, by the diminution of 
the power of the Secretary of State over appointments to the reserved 
posts (see ss. 244 and 246), by the Secretary of State or the Governor- 
General respectively consenting under s. 267, Prov. (6) to the Federal 
or the provincial Legislature dealing, through the Public Service Com- 
mission, with appointments to a service or a post which may, under this 
Act, be made by the Secretary of State or the Governor-General, by the 
vesting by Parliament of the power to make such appointments in the 
Governor-General or the Governor under s. 244(2), by the greater 
Indianization of the Services possible by rules under s. 246, it may be 
possible, without the amendment of the Act, for India to attain the 
position of the Dominions. Tbe new Act co ntain s within itself the ■ 
germs for the future development~of the^cqnstitutipn, and for the attain- 
ment .of full Dominion Status. 

The Governor 

■^"48.— (1) The Governor of a Province is appointed by ' 
His Majesty by a Commission under the Royal Sign Governor 
Manual. ' 

(2) "The provisions of the Third Schedule to this Act 
shall have effect with respect to the salary and allowances 
of the Governor and the provision to be made for enabling 
him to discharge conveniently and with dignity the duties 
of his office.® 

Cn. (2) : The salary and allowances of the Governor are charged on 
the revenues of the Province. See s. 78(3) (a) ; they cannot even be dis- 
cussed in the Legislature, see s. 79(1). 

1 See s. 62, notes and Appendix II. z Beport, par. 112. 

® See s. 3(1) for the appointment of the Governor-General. Royal Sign 
Maitual : See notes under s. 3(1) under this heading. 
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authority 
of Province 


Council of 
ministers 


49. — (1) The executive authority of a Province shall 
be exercised on behalf of His Majesty by the Governor, 
either directly or through officers subordinate to him, but 
nothing in this section shall prevent the Federal or the 
Provincial Legislature from conferring functions upon sub- 
ordinate authorities, or be deemed to transfer to the 
Governor any functions conferred by any existing Indian 
law on any court, judge, or officer or any local or other 
authority. 

(2) Subject to the provisions of this Act, the executive 
authority of each Province extends to the matters with 
respect to which the Legislature of the Province has power 
to make laws. 

For the executive aiithority of the Federation, see s. 7(1), and 
Introduction to Part II, Chapter II, and Introduction to this Chapter. 


Administration of Provincial Affairs 

^50. — (1) There shall be a council of ministers to aid 
and advise the Governor in the exercise of his functions, 
except in so far as he is by or under this Act required to 
exercise his functions or any of them in his discretion : 

Provided that nothing in this subsection shall be 
construed as preventing the Governor from exercising his 
individual judgment in any case where by or under this 
Act he is required so to do. 

(2) The Governor in his discretion may preside at 
meetings of the council of ministers. 

(3) If any question arises whether any matter is or 
is not a matter as respects which the Governor is by or 
under this Act reqinred to act in his discretion or to exercise 
his individual judgment, the decision of the Governor 
in his discretion shall be final, and the validity of anything 
done by the Governor shall not be called in question on the 
ground that he ought or ought not to have acted in his 
discretion, or ought or ought not to have exercised his 
individual judgment.* 

In the Federal Executive, the presence of the Governor-General at 
meetings of the Cabinet will be very useful ; for there is dyarchy in the 

1 See J.C.B. 85-8 ; and Introduction to this chapter, specially under Cabineit 
Bespoitsibilitx'. See also s. 9 (Federal Ministry) and notes thereto, and 
Introduction to Fart II, Chapter II under Govebhob-QenebaIi and MnnsTBBs : 
A-ppfi-mTMTirHT ox Minisiebs : Salaby OF MxEisTEBS. For the meEining of the 
phrases In his individital juxiqeueny : In his disobekion, see Introduction 
to Part n, Chapter II under these headings. 
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centre, and tiie joint deliberations of tbe ministers with the counsellors 
and the financial adviser will be greatly facilitated thereby. In the 
^P^ovincial Government, however, the presence of the Governor at the 
Cabinet meetings may in course of time, prevent the growth of a homo- 
geneous Cabinet and of Cabinet responsibility^ As pointed out in the 
Introduction to this Chapter under Cabinet Govebhment, one of the 
principles underlying the formation of Cabinet Government in England 
is the irresponsibility of the King and his exclusion from the Cabinet. 

The fact that the King ceased to attend the Cabinet meetings meant that 
the ministers discussed matters at Cabinet meetings freely without being 
overawed or influenced by the King. This led to the foimation of a 
homogeneous Cabinet and the supremacy of the Prime Minister, and thus 
materially contributed to the establishment of parliamentary government 
in England. 

In Canada, the practice followed was that the recommendations of ' 
the Cabinet were forwarded to the Governor in a report which was, when . 
necessary, discussed by him with the First Minister ; and when marked 
‘ approved ’ by the Governor, the recommendations became operative. ) 

(Under s. 9, the number of federal ministers cannot exceed ten, 
but there is no limit in the case of provincial ministers. The matter 
rests in the discretion of the Governor^ S 

'^ 51 . — (1) The Governor’s ministers shall be chosen and other pro- 
summoned by him, shall be sworn as members of the mtoistera* 
council, and shall hold office during his pleasure. 

(2) A minister who for any period of six consecutive 
months is not a member of the Provincial Legislature shall 
at the expiration of that period cease to be a minister. 

(3) Th ^ salaries o f inir^ers sh all he such as the 
Provinsial Legislature may from time to time by Act deter- 
mine, and, until the Provincial Legislature so determine, 
shall be determined by the Governor : 

Provided that the salary of a minister shall not be 
varied during his term of office. 

(4) The question whether any, and if so what, advice 
was tendered by ministers to the Governor shall not be 
inquired into in any court. 

(5) The functions of the Governor under this section 

with respect to the choosing and summoning and the 
dismissal of ministers, and with respect to the determina- 
tion of their salaries, shall be exercised by him in his ■ 

discretion. 


See J.C.Hr. 73-5 ; ss. 9, 10 and 50 and notes thereto. The minister 
holds his office during the Governor’s pleasure and may be dismissed by 
him at any time. 

In his discretion : See Introduction to Part II, Chapter II under 
this heading. 
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' 52. — (1) In the exercise of his functions the Governor 
shall have the following special responsibilities, that is to 
say: 

(a) the prev ention of ^ny grave menace to the ^eace 

or tranquillity of~the Province "or any part 
thereof ; 

(b) the safeguarding of the legitimate interests of 

minorities ; 

(c) the securing to, and to the dependants of, persons 

who are or have been members of the public 
services of any rights provided or preserved for 
them by or under this Act, and the safe- 
guarding of their legitimate interests ; 

(d) the securing in the sphere of executive action of 

the purposes which the provisions of 
chapter III of Part V of this Act are designed 
to secure in relation to legislation ; 

(e) the securing of the peace and good government 

of areas which by or under the provisions of 
this Part of this Act are declared to be partially 
excluded areas ; 

if) the protection of the rights of any Indian State 
and the rights and dignity of the Ruler 
thereof ; and 

{g) the securing of the execution of orders or direc- 
tions la^uliy issued to him under Part VI of 
this Act by the Governor-General in his dis- 
cretion. 

(2) The Governor of the Central Provinces and Berar 
shall also have the special responsibility of securing that 
a reasonable share of the revenues of the Province is 
expended in or for the benefit of Berar, the Governor of 
any Province which includes an excluded area shall also 
have the special responsibility of securing that the due dis- 
charge of his functions in respect of excluded areas is not 
prejudiced or impeded by any course of action taken with 
respect to any other matter, any Governor who is dis- 
charging any functions as agent for the Governor-General 
shall also have the special responsibility of securing that 
the due discharge of those functions is not prejudiced or 
impeded by any course of action taken with respect to any 
other matter, and the Governor of Sind shall also have the 
special responsibility of securing the proper administration 
of the Lloyd Barrage and Oanab Scheme. 
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(3) If and in so far as any special responsibility of the 
Governor is involved, he shall, in the exercise of his functions, 
exercise his individual judgment as to the action to be 
taken/ 

Cl. (e) ; Partially excluded areas are defined in s. 91(1). No act of 
any Legislature is to apply to such area unless the Governor by public 
notification so directs. Totally excluded areas are placed entirely under 
the control of the Governor at his discretion.* 

Cl. (/) ; With regard to this clause, the Secretary of State made 
the following observations ; 

Beyond the questions which arise as between the States and 
the Governor-General, there may be matters concerning a Province 
and a State. Suppose, for example, a movement like the non- 
co-operation movement is raised in a Province and a large body of 
people march from a Province to a neighbouring State and stir up 
trouble there, there ought to be power in the Governor to prevent 
such a movement. A special responsibility is imposed on the 
Governor to secure that the balance is held evenly between Province 
and State, with regard to the established rights of either party, and 
clearly in a matter of this kind, he should be guided by the advice 
or directions of the Governor-General.® 

‘ Bights ’ referred to herein necessarily mean rights enjoyed by a 
State not covered by its Instrument of Accession, which may be pre- 
judiced by administrative or legislative action in a neighbouring Province. 

Cl. {g) : Under s. 123, the Governor-General in his discretion, may 
direct the Governor to discharge certain functions as his agent. See also 
s. 126 regarding the control of the Federation over Provinces in certain 
cases, and the issue of orders by the Governor-General to the Governor. 

The reason for the insertion of this clause was thus stated by Sir 
Samuel Hoare : 

As the Governor-General is to be charged with the general 
superintendence of the actions of Governors in exercise of the 

special responsibilities and if he is, himself to have imposed 

upon him a special responsibility for the prevention of grave menace 
to the peace and tranquillity throughout the coimtry, it follows 
that he must be in a position to ensure that his instructions to a 
Governor are acted upon, and consequently that the Governor must 
be in a position to act otherwise than on his ministers’ advice, if 
such advice conflicts with the Governor-General’s instructions. 

As the Joint Committee observe * ; 

The Governor-General exercises a wide range of powers in 
responsibility to the Secretary of State and through In'm to Parliament. 
The exercise of some of these powers may from time to time require 
the co-operation of provincial administrations, and a Governor 
must be in a position to give effect to any directions or orders of 
the Governor-General to secure this object, even if their execution 
may not be acceptable to his ministers. 

1 See J.C.B. 78 ; see s. 12 — speoisl responsibilities of Qovernor-General, and 
notes thereto. 

2 See ss. 91-92, see J.C.B. 144. 2 See J.C.B. 80. * Beport, par. 81. 

11 
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These include not only the orders issued by the Governor-General 
in the discharge of his special responsibilities or in fulfilment of functions 
left to his discretion, but also orders in the federal sphere for which 
special provisions have been made in the Act. See ss. 123, 126(4). 

Cl. {2} : Berar and Sind — ^see ss. 46(1) and 47 and J.C.R. 83, and 82, 
and Introduction to this Chapter under these headings. 

Exclvded Areas : see ss. 91 and 92, and notes thereto. 

Agent of the Governor-General : see s. 123. 


Provisions 53. — ( 1 ) The Secretary of State shall lay before 

of Parliament the draft of any Instructions (including any 
struotions Instructions amending or revoking Instructions previously 
issued) -which it is proposed to recommend His Majesty 
to issue to the Governor of a Province, and no further 
proceedings shall be taken in relation thereto except in 
pursuance of an address presented to His Majesty by 
both Houses of Parliament praying that the Instructions 
jnay be issued. 

yy (2) The validity of anything done by the Governor 
of a Province shall not be called in question on the ground 
that it was done otherwise than in accordance with any 
Instrument of Instructions issued to him.^ 


Svperin- 54 . — ( 1 ) In so far as the Governor of a Province is by 

Governor- or Under this Act required to act in his discretion or to 
General exercise his individual judgment, he shall be under the 
general control of, and comply with such particular direc- 
tions, if any, as may from time to time be given to him 
by, the Governor-General in his discretion, but the validity 
of anything done by a Governor shall not be called in 
question on the ground that it was done otherwise than in 
accordance with the provisions of this section. 

(2) Before giving any directions under this section, 
the Governor-General shall satisfy himself that nothing 
in the directions requires the Gnvemor to act in any 
manner inconsistent -with any Instrument of Instructions 
issued to the Governor by His Majesty. 


Under s. 45 of the old Act, every Provincial Government is to obey 
the orders of the Governor-General in Council and is under his superin- 
tendence, dim(^on and control in all matters, relating, to the goveipment 
o0he Provmce ; and by s. 45A(3) of that Act, the powers of superinten- 
dence, direction and control vested in the Governor-General in Council 
in relation to transferred subjects, are to be exercised only for such 
purposes as may be specified by unless made under the Act. The Report 

1 See J.C.R. 76 end Ihtioduction to this Chapter under Instbttuent of 
Iksxbuoxionb. 
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of the Joint Parliamentary Committee ^ says that the Governor’s responsi- 
bility will be in the first instance to the Governor-General acting in his 
discretion, and’ through him, to the Secretary of State, and ultimately 
to Parliament. Compare s. 14 regarding the superintendence of the 
Secretary of State over the Governor-General. Whether the Governor 
would have to consult the Governor-General on every occasion, the 
Secretary of State, in his evidence, made the following observations : 

‘ I think in nine cases out of ten, a convention would grow up under 
which he would not consult the Governor-General, but technically and 
constitutionally the Governor-General would give him directions 

If the Governor-General and the Governor differ in regard to the 
interpretation of their respective powers, the Governor-General -should 
have the last word. 

55. — (1) The Governor of each Province shall appoint Advooate- 
a person, being a person quahfied to be appointed a judge 

of a High Court, to be Advocate-General for the Province. 

(2) It shall be the duty of the Advocate-General to 
give advice to the Provincial Government upon such legal 
matters, and to perform such other duties of a legal character, 
as may from time to time be referred or assigned to him by 
the Governor. 

(3) The Advocate-General shall hold office during the 
pleasure of the Governor, and shall receive such remunera- 
tion as the Governor may determine. 

(4) In exercising his powers with respect to the 
appointment and dismissal of the Advocate-General and 
with respect to the determination of his remuneration, 
the Governor shall exercise his individual judgment.* 

56. Where it is proposed that the Governor of a Provisions 
Province should by virtue of any powers vested in biTu m to police 
make or amend, or approve the making or amencfrnent 

of, any rules, regulations or orders relating to any police 
force, whether civil or military, he shall exercise his 
individual judgment with respect to the proposal, unless it 
appears to him that the proposal does not relate to or affect 
the organization or discipline of that force.* 

The following observations have been made by the Joint Select 
Committee.* 

1 Pax. 110. 

* Cf. 8. 16 regaiding the Advocate-General for the Federation, and notes 
thereto. The qualifications of a judge of a High Court are prescribed in s. 220(3). 

For the Advocate-General’s right to take part in the proceedings of the Legislature, 
see 8. 21 (Federal) and s. 64 (Provincial). 

> See Introduction to this Chapter under Pouob and Seobbt Intblliobbcb 
Rbpobts. 

t Report, par. 93. 
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The due discharge of his special responsibilities for peaee and 
tranquillity will, in itself, entitle the Governor, to intervene immediately 
if, by reason of ill-timed measures of economy or the attempted execution 
of political influence on the police force or from any other cause, the 
morale or the efliciency of that force is endangered. Further, the 
Governor has another special responsibility : it is Ms duty to sequre to 
the members of the police, as of other public services, any rights provided 
for them by the Constitution Act and to safeguard their le^timate 
.interests. These are important safeguards^ but there is one element in 
police administration wMch requires to be specially protected. We refer 
to the body of regulations known as the ‘ Police Rules ’ promulgated 
from time to time under powers given by the various police Acts. A 
large number of the rules deal with matters of quite minor importance 
and are constantly amended, in practice, on the responsibility of the 
Inspector-General of Police h^elf. It would be unnecessary to require 
the Governor’s consent to every amendment of this kind. But the 
subject-matter of some of the rules is so vital to the well-being of the 
police force that they ought not, in our opinion, to be amended without 
the Governor’s consent and the same consideration applies a fortiori 
to the Acts themselves, which form the statutory basis of the rules. 
Our aim is to ensure that the internal organization and discipline of the 
police continue to be regulated by the Inspector-General and to protect 
both him and the ministers themselves from political pressure in this 
vital field. We, therefore, recommend that the prior consent of the 
Governor, given in his discretion, should be required to any legislation 
which would amend or repeal the General Police Act in force in the 
Province or any other poUce Act (such as the Bombay City Police Act, 
the Calcutta Police Act, the Madras City Police Act and Acts regulating 
military police in Provinces where such forces exist). We further 
recommend that any requirement in any of these Acts that rules made 
under them shall be made or approved by the local Government is to 
be construed as involving the consent of the Governor, given in his 
discretion, to the making or amendment of any rules which, in his 
opinion, relate to, or affect the organization or discipline of the police. 
It will be, of course, open to the Governor-General in his discretion to 
give directions to the Provincial Governor as to the making, maintenance, 
abrogation or amendment of all such rules. 


Fiovisiozis as 57. — (1) If it appears to the Governor of a Province 

the peace or tranquillity of the Province is 
tended to endangered by the operations of any persons committing, 
Gow^Tnt conspiring, preparing or attempting to commit, crimes 
of violence which, in the opinion of the Governor, are 
intended to overthrow the government as by law established, 
the Governor may, if he thinks that the circumstances of 
the case require hum so to do for the purpose of combating 
those operations, direct that his functions shall, to such 
extent as may be specified in the direction, be exercised 
by him in his discretion and, until otherwise provided by a 
subsequent direction of the Governor, those functions 
shall to that extent be exercised by him accordingly. 
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(2) While any such direction is in force, the Governor 
may authorise an official to speak in and otherwise take 
part in the proceedings of the Legislature, and any official 
so authorised may speak and take part accordingly in the 
proceedings of the Chamher or Chambers of the Legislature, 
any joint sitting of the Chambers, and any committee of 
the Legislature of which he may be named a member by the 
Governor, but shall not be entitled to vote. 

(3) The functions of the Governor under this section 
shall be exercised by him in his discretion. 

(4) Nothing in this section affects the special respon- 
sibility of the Governor for the prevention of any grave 
menace to the peace or tranquillity of the Province or any 
part thereof. ‘ 

The Joint Parliamentary Committee recommended that the 
Constitution Act should specifically empower the Governor, at his dis- 
cretion, if he regarded the peace and tranquillity of the Province as 
endangered by the activities, overt or secret, of persons committing or 
conspiring to commit crimes of violence intended to overthrow the 
Government, and if he considers that the situation cannot otherwise be 
effectively handled, to assume charge, to such extent as he may judge 
requisite, of any branch of the Government which he thinks necessary to 
employ to combat such activities, or, if necessary, to create new 
machinery for the purpose. The exercise of these powers by the Governor 
would be subject to the superintendence and control of the Governor- 
General and ultimately of the Secretary of State. 

Cl. {2) : For the official’s right to speak, etc., see ss. 21 and 64. 

58. The Governor in his discretion shall make rules Sources of 
for securing that no records or information relating to 
the sources from which information has been or may be not to be 
obtained with respect to the operations of persons com- 
mitting, or conspiring, preparing, or attempting to commit, 
such crimes as are mentioned in the last preceding section, 
shall be disclosed or given — 

(а) by any member of any police force in the 

Province to another member of that force 
except in accordance with directions of the 
Inspector- General of Police or Commissioner 
of Police, as the case may be, or to any other 
person except in accordance with directions 
of the Governor in his discretion ; or 

(б) by any other person in the service of the Crown 

in the Province to any person except in accord- 


1 See Introduction to this Chapter under Special Powers to Combat 
Tebbobism. 
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ance with directions of the Governor in his 
discretion.' 

Conduct of 59. — (1) AH executive action of the Government of 

Pro'Sd S' Province shall be expressed to be taken in the name of 
Government the Govemor. 

(2) Orders and other instruments made and executed 
in the name of the Govemor shall be authenticated in 
such manner as may be specified in rules to be made by the 
Govemor, and the validity of an order or instrument 
which is so authenticated shall not be called in question 
on the ground that it is not an order or instrument made 
or executed by the Govemor. 

(3) The Governor shall make rules for the more con- 
venient transaction of the business of the Provincial 
Government, and for the allocation among ministers of 
the said business in so far as it is not business with respect 
to which the Govemor is by or under this Act required 
to act in his discretion. 

(4) The rules shall include provisions requiring ministers 
and secretaries to Government to transmit to the Govemor 
all such information with respect to the business of the 
Provincial Government as may be specified in the rales, 
or as the Govemor may otherwise require to be so trans- 
mitted, and in particular requiring a minister to bring 
to the notice of the Govemor, and the appropriate secretary 
to bring to the notice of the minister concerned and of the 
Govemor, any matter under consideration by him which 
involves, or appears to him likely to involve, any special 
responsibility of the Govemor. 

(5) In the discharge of his functions under sub-sections 
(2), (3) and (4) of this section the Govemor shall act 
in his dis cretion after c onsultatio n with his TninisterR.* 

Gl. [i] : The Joint Parliamentary Committee in their Report* thought 
it essential that the Governor should have at his disposal sufficient informa- 
tion as to the current affairs of the Province to enable him to take timely 
action in a case where the due discharge of any of his special 
responsibilities seems to call for his intervention. Under the old constitu- 
tion, he used to derive a good deal of information on current affairs 
firam the secretaries to Government, almost always members of the 
Indian Civil Service, who by a long-standing usage enjoyed the right of 

1 See Introduction to this Chapter under Poliob Aim Sbobet IifTstLioBiroB 
Bbpobxs. 

* See s. 17 (Governor-General) and notes thereto, and Introduction to this 
Chapter under CountrcT of Busetess. 

8 Para. 98-100. 
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direct access to him to discuss cases which in their opinion, merited his 
personal attention. The Joint Committee thought that the Governor 
should have the unquestionable right to send for, and see, any officer of 
his Government at any time, though under the new constitution such 
communications between the Governor and the secretaries would not 
ocour without the knowledge of the minister concerned. 

Under the powers given to the Governor by this section, he might 
prescribe that orders proposed to be passed by the minister within his 
sphere on certain specified matters are not to be made unless the decision 
was initialled by him. This would ensure that the minister gave his 
advice in those matters after hearing the views of the Governor thereon. 
The council of ministers will aid and advise the Governor, and he can 
no longer be advised directly and independently by the secretaries. So 
the Joint Committee recommended that the rules of business are to 
contain a provision maMng it obligatory upon the ministers to bring to 
the Governor’s notice any matter under consideration which involves 
or is likely to involve any of his special responsibilities ; and requiring 
secretaries to the Government to bring to the notice of the minister 
and of the Governor any such matters. 

The Governor, in acting under this section, is to act in his discretion. 
Ordinarily when he acts in his discretion, he is in no way bound to consult 
his ministers (as he is, in matters left to his individual judgement). But 
it is exceptionally provided in clause (6) of this section that he is to 
act in his discretion, after consulting his ministers. 



CHAPTER m 


THE PROVINCIAL LEGTSLATDRE 
INTRODUCTION 

The provisions in the chapter regarding Provincial Legislatures are 
very simflar to those regarding the Federal Legislature, in Part II, 
Chapter HI, with some slight diGferences referred to below. 

The Provincial Legislature is to consist of His Majesty represented 
Tho j 1 1 Governor, and (1) in Madras. Bombay, 

Legl^atur^ ^ngal, the Unit^ Provinces, Bihar ancl~Assam, 
® tvo Chambers ; (2) in the other five Provinces and 

in Provinces which may be subsequently created, one Chamber. The 
powers of the Provincial Upper House are not oo-extensive with those of 
the Lower House, unlike the case in the Federal Legislature. It only pos- 
sesses the power of revision and delay for the purpose of exercising a 
check on hasty and ill-considered l^islation. A Bill, introduced in, and 
passed by, the Legislative Councfi, but rejected by the Legislative 
Assembly will lapse. Demands for grants are only submitted to, and 
considered by, the Lower House, and all financial BUls must be considered 
by, and voted upon, by it. See Introduction to Part II, Chapter ITT , 
under Relation of the two Houses in the Pbovincial Legislature. 

For arguments for and against the establishment of an Upper 
Chamber in a Province, see Introduction to Part n, Chapter HI, under 
Second Chambeb. Under s. 308 of this Act, a Provincial Legislature 
may, after ten years ft'om the inauguration of provincial autonomy, 
present an address to the Governor for submission to His Majesty and the 
Parliament, praying for the establishment or abolition of an Upper 
Chamber. Under s. 308(4), His Majesty, whether ten years have elapsed 
or not, whether an address by lie ^ovincial Legislature has been 
presented or not, may, by Order in Council, establish or abolish an Upper 
Chamber. 

Legislative Councils will be constituted as follows : 
li^adras 64 to 56 members ; Bombay 29 to 30 ; Bengal 63 to 65 ; 
]the United Provinces 68 to 60 ; Bihar 29 to 30 ; and AsRa.m 
21 to 22. 

The Legislative Assemblies will be constituted as follows : 

Madras 215 members ; Bombay 175 ; Bengal 250 ; the United 
Provinces 228 ; Punjab 176 ; Bihar 152 ; Central Provinces 
112 ; Assam 108 ; N.-W.P. Province 50 ; Orissa 60 ; and 
Sind 60. 

The . .allocation of seats in the Legislative Assembly to the various 
co mmunit ies is_ specified in the -I^h- Schedule. Seats have been dis - ! 
tributed on the following basis : (a) thiere are general constituencies I 
and separate communal constituencies (both classed under head territorial ; 
constituencies), and special constituencies ; (6) in the general consti- 
tuencies, seats have been reserved for members of the backward classes, 
and in Bombay for the Mahrathas ; the election will be by joint electorates ; 
(c) in five Presidencies, seats have been allotted to representatives of 
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backward areas and tracts ; {d) there will he separate communal elec- 
torates for Europeans, Sikhs, Moslems and Anglo-Indians, covering 
between them the whole of the Province ; (e) in selected areas, there 
will be separate communal electorates for Indian CbristianB and women, 
but. in Assam and Bihar women’s scats will be non-communal ; (/) 
labour seats will be fiUod up by non-communal constituencies ; (g) special 
seats allotted to commerce and industry will be filled up by election by 
Chambers of Commerce and other similar associations ; {h} seats reserved 
for the Universities will be filled up by registered graduates ; (i) land- 
holders’ seats will be filled up by election by special landholders’ con- j 
stituencies. 

As in the Federal Legislature, in the Provincial Legislatures seats l 
have not been distributed on the basis of population. In Bengal, out of! 
250 seats, 34 are for special constituendes ; and 216 for territorial con- 
stituencies, of which 17 are for Europeans, Anglo-Indians and Indian 
Christians, leaving 199 seats for Mohammedan and general territorial 
constituencies ; the mimber of seats assigned to the Europeans, the 
Anglo-Indians, the Indian Christians and the Mohammedans are not 
proportionate to their respective numbers. Europeans who number 
23,000 out of a total population of SO millions or '05%, get 11 seats 
(territorial). Out of 199 seats, Mohammedans who are about 64% ofj 
the population, who would have got about 108 seats on that basis, get! 
119. 


General 

60. — (1) There shall for every Province be a Provincial constitution 
Legislature which shall consist of His Majesty, represented 
by the Governor, and — 

(o) in the Provinces of Madras, Bombay, Bengal, 
the United Provinces, Bihar and Assam, two 
Chambers ; 

Ifi) in other Provinces, one Chamber. 

(2) Where there are two Chambers of a Provincial 
Le^slature, they shall be known respectively as the Legis- 
lative Council and the Legislative Assembly, and where 
there is only one Chamber, the Chamber shall be known 
as the Legislative Assembly. 

Cl. [1) : The White Paper proposal was that there should be an 
Upper Chamber in Bengal, the United Provinces and Bihar. The Joint 
Committee recommended that there should be Legislative Councils also 
in Bombay and Madras. This section adds the Province of Assam. As 
to the utility of Upper Chamber, see Introduction to Part II, Chapter II, 
under Uffeb Ceambeb. 


61. — (1) The composition of the Chamber or Chambers Composition 
of the Legislature of a Province shall be such as is specified 
in relation to that Province in the Fifth Schedule to this Legislatures 
Act. 



170 


THE WOEKING CONSTITUTION IN INDIA 


(2) Every Legislative Assembly of every Province, 
unless sooner dissolved, shall continue for five years from 
the date appointed for their first meeting and no longer, 
and the expiration of the said period of five years shall 
operate as a dissolution of the Assembly. 

(3) Every Legislative Council shall be a permanent 
body not subject to dissolution, but as near as may be 
one-third of the members thereof shall retire in everj-- 
third year in accordance with the provision in that behalf 
made in relation to the Province under the said Fifth 
Schedule. 

The life of the Legislative Assembly has been extended from three 
years, as under s. 72B(1) of the old Act, to five. The period oaimot be 
extended. But under old a. 72B(1), Prov. (6), the Governor could extend 
the life of the Legislature. Like the Council of State ‘ the Legislative 
Council is to be a permanent body. 


Sessions of 62. — (1) The Chamber or Chambers of each Provincial 

tui8, Legislature shall be summoned to meet once.. at least , in 
rogation and every year, and twelve months shall not intervene between 
isso tion sitting in one session and the date appointed for 

their first sitting in the next session. 

(2) Subject to the provisions of this section, the 
Governor may in his discretion from time to time — 

(а) summon the Chambers or either Chamber to meet 

at such time and place as he thinks fit ; 

(б) prorogue the Chamber or Chambers ; 
i (c) dissolve the Legislative Assembly. 

(3) The Chamber or Chambers shall be summoned to 
meet for the first session of the Legislature on a day not 
later than six months after the commencement of this 
Part of this Act.* 


The first session shall begin within six months from the date of 
commencement of Part III of this Act. This date is to be fixed by 
Order in Council as the date when the whole of the Act excepting Part II 
is to come into force.® It is open to His Majesty in Council to fix different 
dates for the coming into operation of different provisions of this Act 
(excepting Part II). By the Government of India (Commencement 
and Transitory Provisions) Order, 1936, the first day of Aprfl_1937 
was fixed as the date of commencement of Part I]^f this Act'. 


1 See s. 18(4). 

S See s. 19 (Federal Legialature), 
s See a. 320(2). 
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\/ 63. — (1) The Governor may in his discretion address Right of 
the Legislative Assembly or, in the case of a Province 
having a Legislative Council, either Chamber of the Provin- and send ’ 
cial Legislature or both Chambers assembled together, and “Sbew 
may for that purpose require the attendance of members. 

(2) The Governor may in his discretion send messages 
to the Chamber or Chambers of the Provincial Legislature, 
whether with respect to a Bill then pending in the Legislature 
or otherwise, and a Chamber to whom any message is so sent 
shall with all convenient dispatch consider any matter which 
they are required by the message to take into consideration.^ 

Under ss. 63A(3) and 63B(3) of the old Act, the Governor-General had 
the right of addressing the Council of State and the Legislative Assembly, 
and might for that purpose require the attendance of the members.* 

Message: Under s. 75, Prov., the Governor may return a Bill to 
the Legislature with a message to reconsider it or to consider certain 
amendments recommended by him. Under s. 76(1), Prov., the Governor- 
General may direct the Governor to return a Bill with a similar message. 

64. Every minister and the Advocate-General shall 

have the right to speak in, and otherwise take part in the Advooate- 
proceedings of, the Legislative Assembly of the Province as 
or, in the case of a Province having a Legislative Council, ^ambera 
both Chambers and any joint sitting of the Chambers, and 
to speak in, and otherwise take part in the proceedings of, 
any committee of the Legislature of which he may be named 
a member, but shall not, by virtue of this section, be 
entitled to vote. 

See s. 21 and notes thereunder. 

65. — (1) Every Provincial Legislative Assembly shall, 
as soon as may be, choose two members of the Assembly 
to be respectively Speaker and Deputy Speaker thereof 
and, so often as the office of Speaker or Deputy Speaker 
becomes vacant, the Assembly shall choose another member 
to be Speaker or Deputy Speaker, as the case may be. 

(2) A member holding office as Speaker or Deputy 
Speaker of an Assembly shall vacate his office if he ceases 
to be a member of the Assembly, may at any time resign 
his office by writing under h^ hand addressed to the 
Governor, and may be removed from his office by a resolu- 
tion of the Assembly passed by a majority of all the then 
members of the Assembly ; but no resolution for the purpose 
of this subsection shall be moved unless at least fourteen 


1 See s. 20 (Federal Legislature). 


* See B. 72A(1), old Act (Groveinor). 



172 THE WORKING CONSTITUTION IN INDIA 

days’ notice has been given of the intention to move the 
resolution : 

Provided that, whenever the Assembly is dissolved, 
the Speaker shall not vacate his office until immediately 
before the first meeting of the Assembly after the dissolution. 

(3) While the office of Speaker is vacant, the duties 
of the office shall be performed by the Deputy Speaker or, 
if the office of Deputy Speaker is also vacant, by such 
member of the Assembly as the Governor may in his dis- 
cretion appoint for the purpose, and during any absence of 
the Speaker from any sitting of the Assembly the Deputy 
Speaker or, if he is also absent, such person as may be 
determined by the rules of procedure of the Assembly, or, 
if no such person is present, such other person as may be 
determined by the Assembly, shall act as Speaker. 

(4) There shall be paid to the Speaker and the Deputy 
Speaker of the Legislative Assembly such salaries as may 
be respectively fixed by Act of the Provincial Legislature, 
and until provision in that behalf is so made, such salaries 
as the Governor may determine, 

(6) In the case of a Province having a Legislative 
Council, the foregoing provisions of this section (other than 
the proviso to subsection (2) thereof) shall apply in relation 
to the Legislative Council as they apply in relation to the 
Legislative Assembly, with the substitution of the titles 
‘ President ’ and ‘ Deputy President ’ for the titles ‘ Speaker ’ 
and ‘ Deputy Speaker ’ respectively, and with the substitu- 
tion of references to the Council for references to the 
Assembly. 

The election of the Speaker or of the Deputy Speaker does not 
require the approval of the Governor as under the old Act.' By s. 87 
these officers are immune from the jurisdiction of any court in respect of 
the exercise by them of the powers conferred on them.® In the case of 
the Upper House of any Provincial Legislature, the presiding officers 
are called President and Deputy President. 

They are appointed by a Chamber of the Legislature and not by 
the Crown in India, see s. 69. 

S^bera otherwise expressly pro- 

power of vided, aU questions in a Chamber, or a joint sitting of two 
Chambers to Chambers, of a Provincial Legislature shall be determined by 
standing a majonty 01 votes ot the members present and voting, 
vacancies, other than the Speaker or President, or person acting as 
such. 


1 See s. 72C(1J and (2), old Act. 


® See notes to a. 41, 
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The Speaker or President, or person acting as such, 
shall not vqte in the first instanc-e, but shall have and 
exercise a casting vote in the case of an equality of votes, 

(2) A Chamber of a Provincial Legislature shall have 
power to act notwithstanding any vacancy in the member- 
ship thereof, and any proceedings in a Provincial Legislature 
shall be valid notwithstanding that it is discovered sub- 
sequently that some person who was not entitled so to do, 
sat or voted or otherwise took part in the proceedings. 

(3) If at any time during a meeting of a Provincial 
Legislative Assembly less than one-sixth of the total number 
of members of the Chamber are present, or if at any time 
during a meeting of a Provincial Legislative Council less 
than ten members are present, it shall be the duty of the 
Speaker or President or person acting as such either to 
adjourn the Chamber, or to suspend the meeting until at 
least one-sixth of the members, or, as the case may be, at 
least ten members, are present. 

The Presiding Officer, though member of the House, has only one 
vote — ^the casting vote. See s. 23(2) — ^Federal Legislatiire and notes 
thereto. 

Provisions as to Members of Legislatures 

67. Every member of a Provincial Legislative Oath of 
Assembly or Legislative Council shall, before taking his”*®®’”” 
seat, make and subscribe before the Governor, or some 
person appointed by him, an oath according to that one 

of the forms set out in the Fourth Schedule to this Act 
which the member accepts as appropriate in his case. 

See s. 24 — ^Federal Legislature. 

68. — (1) No person shall be a member of both Chambers Vacation of 
of a Provincial Legislature, and rules made by the Governor 
exercising his individual judgment shall provide for the 
vacation by a person who is chosen a member of both 
Chambers of his seat in one Chamber or the other. 

(2) No person shall be a member both of the Federal 
Legislature and of a Provincial Legislature and if a person 
is chosen a member both of the Federal Iiegislature and of a 
Provincial Legislature, then, at the expiration of such period 
as may be specified in rules made by the Governor of the 
Province exercising his individual judgment, that person’s 
seat in the Provincial Legislature shall become vacant, 
unless he has previously resigned his seat in the Federal 
Legislature. 
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(3) If a member of a Chamber — 

(а) becomes subject to any of the disqualifications 

mentioned in subsection (1) of the next suc- 
ceeding section ; or 

(б) by writing imder his hand addressed to the 

Governor resigns his seat, 

his seat shall thereupon become vacant. 

(4) If for sixty days a member of a Chamber is without 
permission of the Chamber absent from all meetings thereof, 
the Chamber may declare his seat vacant : 

Provided that in computing the said period of sixty 
days no account shall be taken of any period, during which 
the Chamber is prorogued, or is adjourned for more than 
four consecutive days. 

See s. 25— Federal Legislature. If a person becomes member both 
of the Federal and also of a Provincial Legislature, then his seat in the 
latter is to become vacant after such period as may be prescribed by 
rules made by the Governor in his individual judgement, unless he has in 
the meantime resigned his seat in the Federal Legislature. Under s. 93 
of the old Act, if a member of any Legislature is for a period of two 
successive months unable to attend to the duties of his office, the Governor- 
General (or the Governor, as the case may be) may declare his seat 
vacant. By Cl. (4) of this section, the Chamber itsdf can declare the 
seat vacant. 

Disquaiifica- 69. — (1) A pcrsou shaU be disqualified for being 

memi^Bhip chosen as, and for beu^, a member of a Provincial Legislative 
Assembly or Legislative Council — 

(a) if he holds any office of .prDfit unde r the Crown 

in India, o^er than an office declared by Act 
of the Provincial Legislature not to disqualify 
its holder ; 

(b) if he is of unsound mind and stands so declared 

by a competent court ; 

(c) if he is an undischarged insolvent ; 

(d) if, whether before or after the commencement of 

this Part of this Act, he has been convicted 
or has, in proceedings for questioning the 
validity or regularity of an election, been 
found to have been guilty, ofany^^ence or 
corrupt or illegal practice relating to elections 
which has been declared by Order in Council, 
or by an Act of the Provincial Legislature, to 
be an offence or practice entailing disqualifica- 
tion for membership of the Legislature, unless 
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such period has elapsed as may be specified 
,in that behalf in the provisions of that Order 
or Act ; 

(e) if, whether before or after the commencement 
of this Part of this Act, he has been convicted 
of any other offence by a court in British India 
or in a State which is a Federated State and 
sentenced to transportation or to imprison- 
ment for not less than two years, unless a 
period of five years, or such less period as the 
Governor, acting in his discretion, may allow 
in any particular case, has elapsed since his 
release ; 

(/) if, having been nominated as a candidate for the 
Federal or any Provincial Legislature or having 
acted as an election agent of any person so 
nominated, he has failed to lodge a return of 
election expenses within the time and in the 
manner required by any Order in Council made 
under this Act or by any Act of the Federal or 
the Provincial Legislature, unless five years 
have elapsed from the date by which the return 
ought to have been lodged or the Governor, 
acting in his discretion, has removed the 
disqualification : 

Provided that a disqualification under paragraph (/) 
of this subsection shall not take effect until the expiration 
of one month from the date by which the return ought to 
have been lodged or of such longer period as the Governor, 
acting in his discretion, may in any particular case allow. 

(2) A person shall not be capable of being chosen 
a member of a Chamber of a Provincial Legislature while he 
is serving a sentence of transportation or of imprisonment 
for a criminal offence. 

(3) Where a person who, by virtue of a conviction or 
a conviction and a sentence, becomes disqualified by virtue 
of paragraph (d) or paragraph (e) of subsection (1) of this 
section is at the date of the disqualification a member of a 
Chamber, his seat shall, notwithstanding anything in this 
or the last preceding section, not become vacant by reason 
of the disqualification until three months have elapsed 
from the date thereof or, if within those three months an 
appeal or petition for revision is brought in respect of the 
conviction or the sentence, until that appeal or petition is 
disposed of, but during any period during which his member- 
ship is preserved by this subsection, he shall not sit or vote. 
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(4) For the purposes of this section a person shall not 
be deemed to hold an office of profit under the Crown in 
India by reason only that he is a minister either for the 
Federation or for a Province. 

See 8. 26 — ^Federal Legislature — and notes thereunder. 

By Part IV of the Government of India (Provincial Elections Corrupt 
Practices and Election Petitions) Order, 1936, 
Corrupt practices disqualification for membership of a Provincial 
and disquallnca- legislature on account of election offences has been 
provided. 

Penalty for 70. If a person sits or votes as a member of a 
v^Sg wLn Provincial Legidative Assembly or Legislative Council 
not qualified, when he is not qualified or is disqualified for membership 
qudfflS thereof, or when he is prohibited from so doing by the 
provisions of subsection (3) of the last preceding section, 
he shall be liable in respect of each day on which he so 
sits or votes to a penalty of five hundred rupees to be 
recovered as a debt due to the Province. 

See 8. 27 and notes thereunder.. 

Subject to the provisions of this Act and 
membera to rules and standing orders regulating the procedure of 
the Legislature, there shall be freedom of speech in every 
Provincial Legislature, and no member of the Legislature 
shall be liable to any proceedings in any court in respect of 
anything said or any vote given by him in the Legislature or 
any committee thereof, and no person shall be so liable in 
respect of the publication by or under the authority of a 
Chamber of such a Legislature of any report, paper, votes or 
proceedings. 

(2) In other respects the privileges of members of 
a Chamber of a Provincial Legislature shall be such as 
may from time to time be defined by Act of the Provincial 
Legislature, and, until so defined, shall be such as were 
immediately before the commencement of this Part of this 
Act enjoyed by members of the Legislative Council of the 
Province. 

(3) Nothing in any existing Indian law, and, not- 
withstanding anything in the foregoing provisions of this 
section, nothing in this Act, shall be construed as conferring, 
or empowering any Legislature to confer, on a Chamber 
thereof or on both Chambers sitting together or any com- 
mittee or officer of the Legislature, the status of a court, or 
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any punitive or disciplinary powers other than the power 
to remove or exclude persons infringing the rules or standing 
orders, or otherwise behaving in a disorderly manner. 

(4) Provision may be made by an Act of the Provincial 
Legislature for the punishment, on conviction before a 
court, of persons who refuse to give evidence or produce 
documents before a committee of a Chamber when duly 
required by the chairman of a committee so to do : 

Provided that any such Act shall have effect subject 
to such rules for regulating the attendance before such 
committees of persons who are, or have been, in the service 
of the Crown in India, and safeguarding confidential matter 
from disclosure, as may be made by the Governor exercising 
his individual judgment. 

(6) The provisions of subsections (1) and (2) of this 
section shall apply in relation to persons who by virtue 
of this Act have the right to speak in and otherwise take 
part in the proceedings of a Chamber as they apply in 
relation to members of the Legislature. 

See s. 28 and Introduction to Part II, Chapter III under Psivilbobs 
OF THE Indian Lbgislatubb, Fbbbdoji of Sfbeoh ; PnEttOATioii. 

The provisions of Cl. (4) of the section are not to apply to Sind or to 
Orissa. See paragraph 20 of the Government of India (Constitution of 
Sind) Order, 1936, and paragraph 11 of the Government of India (Con- 
stitution of Orissa) Order, 1936. 

For definition of existing Indian law, see s. 311(2). 

72. Members of Provincial Legislative Assemblies and Salaries and 
Legislative Councils shall be entitled to receive such salaries “f 

and allowances as may from time to time be determined 
by Act of the Provincial Legislature, and until provision in 
that respect is so made, allowances at such rates and upon 
.such conditions as were immediately before the commence- 
ment of this Part of this Act applicable in the case of 
members of the Legislative Council of the Province. 

See s. 29 and notes thereunder. 

Legislative Procedure 

73. — (1) Subject to the special provisions of this Part of introduction 
this Act with respect to financial Bills, a Bill may originate 

in either Chamber of the Legislature of a Province which 
has a Legislative Council. 

(2) A Bill pending in the Legislature of a Province shall 
not lapse by reason of the prorogation of the Chamber or 
Chambers thereof. 

12 
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(3) A Bill pending in the Legislative Council of a 
Province which has not been passed by the Legislative 
Assembly shall not lapse on a dissolution of the Assembly. 

(4) A Bill which is pending in the Legislative Assembly 
of a ftovince, or which having been passed by the Legislative 
Assembly is pending in the Legislative Council, shall lapse 
on a dissolution of the Assembly. 

See s. 30 and Introduction to Part H, Chapter III under Eeiatioit 
OF THE TWO Houses of Peovincial Leoislatubb. 

74. — (1) Subject to the provisions of this section, a BUI 
shall not be deemed to have been passed by the Chambers 
of the Legislature of a Province having a Legislative Council, 
unless it has been agreed to by both Chambers, either 
without amendments or with such amendments only as are 
agreed to by both Chambers. 

(2) I f a .BiU. which has been passed by the Legislative 
Assembly and transmitted to the Legislative CouiicU is 
not, before the expiration of twelve months from its 
reception by the Council, presented to the Governor for his 
assent, the Governor may summon the Chambers to meet 
in a joint sitting for the purpose of deliberating and voting 
on the BUI : 

Provided that, if it appears to the Governor that the 
BUI relates to finance or affects the discharge of any of 
his special responsibilities, he may summon the Chambers 
to meet in a joint sitting for the purpose aforesaid not- 
withstanding that the said period of twelve months has 
not elapsed. 

The functions of the Governor under the proviso to 
this subsection shall be exercised by him in his discretion. 

(3) If at a joint sitting of the two Chambers summoned 
in accordance with the provisions of this section the Bill, 
with such amendments, if any, as are agreed to in joint 
sitting, is passed by a majority of the total number of 
members of both Chambers present and voting, it shall be 
deemed for the purposes of this Act to have been passed by 
both Chambers : 

Provided that at a joint sitting — 

(a) unless the Bill has been passed by the Legislative 
CouncU with amendments and returned to the 
Legislative Assembly, no amendment shall be 
proposed to the BUI other than such amend- 
ments, if any, as are made necessary by the 
delay in the passage of the BUI ; 
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; (b) if the Bill has been so passed and returned by 

•the Legislative Council, only such amendments 
as aforesaid shall be proposed to the Bill and 
such other amendments as are relevant to the 
matters with respect to which the Chambers 
have not agreed, 

and the decision of the person presiding as to the amend- 
ments which are admissible under this subsection shall be 
final. 

Cl. (1) : See a. 30(2) — ^Federal Legislature. 

Cl, (2) and (3); See s. 31 — ^Federal Legislature, and notes there- 
under ; and Introduction to Part II, Chapter III, under Dbadlooks. In 
the Federal Legislature, under s. 31(1) (e), six months at least must have 
elapsed between the date of reception of the Bill by the other Chamber 
(afer being passed by one Chamber) without the Bill being presented 
to the Governor-General for assent. In the case of the Provincial 
Legislature, the interval is twelve months. The White Paper proposed a 
period of three months in both these cases. The Joint Committee in 
paragraph 150 of their Beport thought the period too short in the case of 
the Provincial Legislature ; this period would make the powers of the 
Legislative Council derisory and they thought the period should be at 
least twelve months. But in the case of the Federal Legislature, they 
recommended a period of six months.* Tins difference is due to the 
fact that in the Provinces, the Upper House has not co-equal powers with 
the Lower House, and the functions of the former are only those of revision 
and delay. But if the Bill relates to finance or to any of the Governor’s 
special responsibilities,* the Governor may convene a joint sitting 
at once. At the joint sitting of the two Chambers, the President 
of the Legislative Council or in his absence such person as may be 
determined by rules of procedure made under s. 84 is to preside. There 
will be no joint sitting over the budget, as there is in the case of 
the Federal Legislature.® The Upper House in the Provinces has no 
right so far as the estimates are concerned. If the Provincial Assembly 
has refused assent to any demand or reduced the demand, the Governor, 
if he thinks that the refusal or reduction will affect the due discharge of 
any of his special responsibilities, may include in the schedule of authorized 
expenditure such additional amount as he thinks necessary, not exceeding 
in total the original demand.* 

75. A Bill which has been passed by the Provincial A^t to 
Legislative Assembly or, in the case of a Province having®^ 
a Legislative Council, has been passed by both Chambers 
of the Provincial Legislature, shall be presented to the 
Grovemor, and the Governor in his discretion shall declare 
either that he assents in His Majesty’s name to the Bill, 
or that he withholds assent therefrom, or that he reserves 
the Bill for the consideration of the Governor-General ; 


1 J.C.R. 216. 
8 S. 34. 


8 S. S2. 
* 8. 80. 
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Provided that the Governor may in his discretion 
return the Bill together with a message requesting that the 
Chamber or Chambers will reconsider the Bill or any speci- 
fied provisions thereof and, in particular, will consider the 
desirability of introducing any such amendments as he 
may recommend in his message and, when a Bill is 
so returned, the Chamber or Chambers shall reconsider it 
accordingly. 

See s. 32— Federal Legislature and notes thereunder and Appendix 
I under RESEEVATiOJr and Disallowance. 

See s. 63 for the Governor’s right to send messages. 

"76. — (1) When a Bill is reserved by a Governor for 
the consideration of the Governor-General, the Governor- 
General shall in his discretion declare, either that he 
assents in His Majesty’s name to the Bill, or that he with- 
holds assent there&om, or that he reserves the Bill for the 
signification of His Majesty’s pleasure thereon : 

Provided that the Governor-General may, if he in 
his discretion thinks fit, direct the Governor to return the 
Bill to the Chamber, or, as the case may be, the Chambers, 
of the Provincial Legislature together with such a message 
as is mentioned in the proviso to the last preceding section 
and, when a Bill is so returned, the Chamber or Chambers 
shall reconsider it accordingly and, if it is again passed by 
them with or without amendment, it shall be presented 
again to the Governor-General for his consideration. 

(2) A Bill reserved for the signification of His Majesty’s 
pleasure shall not become an Act of the Provincial Legisla- 
ture unless and until, within twelve months from the day on 
which it was presented to the Governor, the Governor makes 
known by public notification that His Majesty has assented 
thereto. 

See B. 32 and notes thereunder. The Governor-General, instead of 
assenting, refusing to assent or reserving assent, may direct the Governor 
to return the Bill to the Legislature with a message recommending certain 
amendments. 

/ 

77. Any Act assented to by the Governor or the 
Governor-General m^ be disallowed by His Majesty 
within twelve months’ from the date of the assent, and 
where any Act is so disallowed the Governor shall forthwith 
make the disallowance known by public notification and 



THE PROVINCIAL LEGISLATURE 


181 


as from the date of the notification the Act shall become 
void. 

See s. 32(3). 


Procedure in Financial Matters 

78. — (1) The Governor shall in respect of every Annud 
financial year cause to be laid before the Chamber or 
Chambers of the Legislature a statement of the estimated 
receipts and expenditure of the Province for that year, in 
this Part of this Act referred to as the ‘annual financial 
statement ’. 

(2) The estimates of expenditure embodied in the 
annual financial statement shall show separately — 

[а] the sums required to meet expenditure described 

by this Act as expenditure charged upon the 
revenues of the Province ; and 

(б) the sums required to meet other expenditure 

proposed to be made from the revenues of the 
Province, 

and shall distinguish expenditure on revenue account from 
other expenditure, and indicate the sums, if any, which 
are included solely because the Governor has directed 
their inclusion as being necessary for the due discharge of 
any of his special responsibilities. 

(3) The following expenditure shall be expenditure 
charged on the revenues of each Province — 

(a) the salary and allowances of the Governor and 
other expenditure relating to his office for 
which provision is required to be made by 
Order in Council ; 

(&) debt charges for wWch the Province is Hable, 
including interest, sinking fund charges and 
redemption charges, and other expenditure 
relating to the raising of loans and the service 
and redemption of debt ; 

(c) the salaries and allowances of ministers, and of 

the advocate-general ; 

(d) expenditure in respect of the salaries and allow- 

ances of judges of any Hi gh Court ; 

(e) expenditure connected with the administration 

of any areas which are for the time being 
excluded areas ; 
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(/) any sums required to satisfy any judgment, 
decree or award of any court or arbitral 
tribunal ; 

{g) any other expenditure declared by this Act or 
any Act of the Provincial Legislature to be so 
charged. 

(4) Any question whether any proposed expenditure 
falls within a class of expenditure charged on the revenues 
of the Province shall be decided by the Governor in his 
discretion. 

See Introduction to Part II, Chapter III under Finaiioial Bills 
AKD Demaitd for Grants ; Relation between the two Houses oe 
Provincial Legislature, and notes to s. 33 under Provinoe and 
jf E kenoe in Procedure. 

Bevenues of the Province : Defined in s. 136. 

Cl. (3) : Expenditure charged on the revenues of the Province are 
non-votable — s. 79(1). For other such expenditure, see ss. 247(4) and 
269(1) — salaries of certain officials ; s. 268^xpenses of the Provincial 
Public Service Commission ; s. 270(2) — costs incurred by official in success- 
fully defending himself; s. 296(3) — salaries of members of Court of 
Appeal in revenue matters if eirtablished ; s. 167(1) — salaries of Provincial 
Auditor-General. 

79. — (1) So much of the estimates of expenditure as 
relates to expenditure charged upon the revenues of a 
Provinoe shall not be submitted to the vote of the Legislative 
Assembly, but nothing in this subsection shall be construed 
as preventing the discussion in the Legislature of those 
estimates, other than estimates relating to expenditure 
referred to in paragraph (a) of subsection (3) of the last 
preceding section. 

(2) So much of the said estimates as relates to other 
expenditure shall be submitted in the form of demands 
for grants, to the Legislative Assembly, and the Legislative 
Assembly shall have power to assent, or to refuse to assent, 
to any demand, or to assent to a demand subject to a 
reduction of the amount specified therein. 

(3) No demand for a grant shall be made except on 
the recommendation of the Governor. 

See a. 34 — ^Federal Legislature, and notes thereto. Estimates coming 
under s. 78(2) (a) (which are charged on provincial revenues) are non- 
votable. All other expenditure referred to in s. 78(2) (b) are to be sub- 
mitted to the vote of the Assembly, including amounts directed to be 
included in the estimates by the (Governor as necessary for the due 
discharge of any of his special responsibilities. 

Cl, (3) : See ss. 34(4) and 37(1), and Introduction to Part II, 
Chapter III under Finanoial Bills and Demands fob Grants. 
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80. — (1) The Governor shall authenticate by his signa- 
ture a schedule specifying — 

(а) the grants made by the Assembly under the last 

preceding section ; 

(б) the several sums required to meet the expenditure 

charged on the revenues of the Province but 
not exceeding, in the case of any sum, the 
sum shown in the statement previously laid 
before the Chamber or Chambers : 

Provided that, if the Assembly have refused to assent 
to any demand for a grant or have assented to such a 
demand subject to a reduction of the amount specified 
therein, the Governor may, if in his opinion the refusal or 
reduction would affect the due discharge of any of his 
special responsibilities, include in the schedule such addi- 
tional amount, if any, not exceeding the amoimt of the 
rejected demand or the reduction, as the case may be, as 
appears to him necessary in order to enable him to discharge 
that responsibility. 

(2) The schedule so authenticated shall be laid before 
the Assembly but shall not be open to discussion or vote in 
the Legislature. 

(3) Subject to the provisions of the next succeeding 
section, no expenditure from the revenues of the Province 
shall be deemed to be duly authorised unless it is specified 
in the schedule so authenticated. 

See 8. 36 and notes thereunder. AE proposals for appropriation, 
except those relating to expenditure charged on provincial revenues, are 
to be submitted to the vote of the Provincial Assembty — ^iuoluding those 
inserted at the direction of the Governor as necessary for the discharge 
of any of his special responsibilities. Except in the latter case (which 
in the event of an adverse vote, can be restored) the decision of the 
Assembly is final. Until the presentation of the &8t budget under the 
new Act, the Governor may, in his discretion, authorize expenditure 
from the provincial revenues to carry on the business of the Government. 
See paragraph 5 of the Government of India (Commencement and 
Transitory Provisions) Order, 1936. 

81 . If in respect of any financial year further expendi- 
ture from the revenues of the Province becomes necessary 
over and above the expenditure theretofore authorised 
for that year, the Governor shall cause to be laid before 
the Chamber or Chambers a supplementary statement 
shovnng the estimated amount of that expenditure, and 
the provisions of the preceding sections shall have effect 
in relation to that statement and that expenditure as they 
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have effect in relation to the annual financial statement 
and the expenditure mentioned therein. 


It is doubtful whether, after an adverse vote in the Council in 
respect of a demand, which is final,* the same or similar demand can be 
brought forward again on a supplementary estimate under this section.^ 
It is only when the amount passed in the budget is found insuffi- 
cient for the purpose in the course of the year and further expen- 
diture becomes necessary over and above the expenditure sanctioned 
for the year, that a supplementary demand can be made. But when the 
demand under any particular head is totally refused, it is submitted that a. 
supplementary demand for any sum under this head cannot be made- 
It is to be noted that the old Act did not deal with the question of budget 
and that this matter was regulated by rules and standing orders made 
under the Act. In this Act however, matters regarding the budget 
are provided for in the Act itself and cannot be amended under the 
powers reserved to His Majesty under s. 308(4). 


82. — (1) A Bill or amendment making provision — 

{a) for imposing or increasing any tax ; or 

(b) for regulating the borrowing of money or the 

giving of any guarantee % the Province, or 
for amending the law with respect to any 
financial obligations undertaken or to be 
undertaken by the Province ; or 

(c) for declaring any expenditure to be expenditure 

charged on the revenues of the Province, or 
for increasing the amount of any such expen- 
diture, 

shall not be introduced or moved except on the recom- 
mendation of the Governor, and a Bfil making such provision 
shall not be introduced in a Legislative Council. 

(2) A Bill or amendment shall not be deemed to make 
provision for any of the purposes aforesaid by reason only 
that it provides for the imposition of fines or other pecuniary 
penalties, or for the demand and payment of fees for 
licences or fees for services rendered. 

(3) A Bin which, if enacted and brought into operation, 
would involve expenditure from the revenues of a Province 
shall not be passed by a Chamber of the Legislature unless 
the Governor has recommended to that Chamber the 
consideration of the Bill. 

* See notes to s. 80 above. 

2 See notes under s. 36 and K. S. Soy v. H. E, A. Cotton <0 ora. (1924), 40 
C.L.J. 51S. 
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See s. 37 and notes thereunder and Introduction to Part n, 

Chapter III under Edtahoul Bills. 

Cl (3) : See's. 79(3). 

83. — (1) If in the last complete financial year before Provisions 
the commencement of this Part of this Act a grant for the ^ toi*^*'* 
benefit of the Anglo-Indian and European communities or eduostionai 
either of them was included in the grants made in any®’^®“^ 
Province for education, then in each subsequent financial 
year, not being a year in which the Provincial Legislative 
Assembly otherwise resolve by a majority which include at 
least three-fourths of the members of the Assembly, a 
grant shall be made for the benefit of the said community 
or communities not less in amount than the average of 
the grants made for its or their benefit in the ten financial 
years ending on the thirty-first day of March, nineteen 
hundred and thirty-three : 

Provided that, if in any financial year the total grant 
for education in the Province is less than the average of 
the total grants for eduation in the Province in the said ten 
financial years, then, whatever fraction the former may be 
of the latter, any grant made under this subsection in that 
financial year for the benefit of the said community or 
communities need not exceed that fraction of the average 
of the grants made for its or their benefit in the said ten 
financial years. 

In computing for the purposes of this subsection the 
amount of any grants, grants for capital purposes shall be i 

included. | 

(2) The provisions of this section shall cease to have 
effect in a Province if at any time the Provincial Legislative 
Assembly resolve by a majority which includes at least 
three-fourths of the members of the Assembly that those 
provisions shall cease to have effect. 

(3) Nothing in this section affects the special respon- 
sibility of the Governor of a Province for the safeguarding 
of the legitimate interests of minorities. 


This section safeguards the education grant for the Anglo-Indian and 
European communities in the Province. If during 1936-37 — ^the last 
complete financial year before Part III of this Act comes into force — 
any grant was made for them then such grant in the following years, 
must not be less than the average of such grants for 10 years endmg 31 
March 1933 unless the total education grant has been cut dovm. In 
that case the grant for these communities may be cut down pro rata. 
But in any particular year, their average grant may be reduced if a 
majority of three-fourths of the members of the Assembly so resolve. 
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This section may cease to have effect at all if so resolved by a like 
majority. 

Gl. (3) .■ Under s. 52(1) (6), the Governor has a special responsibility 
to safeguard the legitimate interests of minorities. Minorities will in- 
clude the Anglo-IncSan and the European communities. S. 242(2) and 
(3) provide safeguards for recruitment from the Anglo-Indian community 
to the railway, customs, postal and telegraph services. 


Procedure Generally 

Rules of 84. — (1) A Chamber of a Provincial Legislature may 

procedure ygjgg regulating, subject to the provisions of this 

Act, their procedure and the conduct of their business : 

Provided that, as regards either a Legislative Assembly 
or a Legislative Council, the Governor shall in his discretion, 
after consultation with the Speaker or the President, as the 
case may be, make rules — 

(а) for regulating the procedure of, and the conduct 

of business in, the Chamber in relation to any 
matter which affects the discharge of his func- 
tions in so far as he is by or under this Act 
required to act in his discretion or to exercise 
his individual judgment ; 

(б) for securing the timely completion of financial 

business ; 

(c) for prohibiting the discussion of, or the asldng of 

questions on, any matter connected with any 
Indian State unless the Governor in his dis- 
cretion is satisfied that the matter affects the 
interests of the Provincial Government or of 
a British subject ordinarily resident in the 
Province, and has given his consent to the 
matter being discussed, or to the question 
being asked ; 

(d) for prohibiting, save with the consent of the 

Governor in his discretion — 

(i) the discussion of or the asldng of questions 

on any matter connected with relations 
between His Majesty or the Governor- 
General and any foreign State or Prince; 
or 

(ii) the discussion, except in relation to estimates 

of expenditure, of, or the asking of questions 
on, any matters connected with the tribal 
areas or arising out of or affecting the 
administration of an excluded area ; or 
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(iii) the discussion of, or the asking of questions 
• on, the personal conduct of the Ruler of 
any Indian State or of a member of the 
ruling family thereof ; 

and, if and in so far as any rule so made by the Governor 
is inconsistent with any rule made by a Chamber, the rule 
made by the Governor shall prevail. 

(2) In a Province having a Legislative Council the 
Governor, after consultation with the vSpeaker and the 
President, may make rules as to the procedure with respect 
to joint sittings of, and communications between, the two 
Chambers. 

The said rules shall make such provision for the pur- 
poses specified in the proviso to the preceding subsection 
as the Governor in his discretion may think fit. 

(3) Until rules are made under this section the rules 
of procedure and standing orders in force immediately 
before the commencement of this Part of this Act with 
respect to the Legislative Council of the Province shall 
have effect in relation to the Legislature of the Province, 
subject to such modifications and adaptations as may be 
made therein by the Governor acting in his discretion. 

(4) At a joint sitting of two Chambers the President 
of the Legislative Council, or in his absence such person 
as may be determined by rules of procedure made under 
this section, shall preside. 


See s. 38 and notes thereunder and Introduction. 

Cl. (1), Prov. (c) and (d ) : Rules 7-9, 22 and 23 of the old Governor’s 
Legislative Council Rules regulated the asking of questions and dis- 
cussions or resolutions. See Introduction to Part II, Chapter III, 
under Fbebdom of Disotrssioir. 

Joint Sittings ; see s. 74. 


85. All proceedings in the Legislature of a Province English to 
shall be conducted in the English language : Pro^ui 

Provided that the rules of procedure of the Chamber Legislatures 
or Chambers, and the rules, if any, with respect to joint 
sittings, shall provide for enabling persons unacquainted, 
or not sufficiently acquainted, with the English language to 
use another language. 


See notes to s. 227. 
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on discussion shall take place in a Provincial 

ra ^j^j*"ssion respect to the conduct of any judge of 

Legislature federal Court or of a High Court in the discharge of his 
duties. 

In this subsection the reference to a High Court shall 
be construed as including a reference to a court in a Feder- 
ated State which is a High Court for any of the purposes of 
Part IX of this Act. 

(2) If the Governor in his discretion certifies that the 
discussion of a Bill introduced or proposed to be introduced 
in the Provincial Legislature, or of any specified clause 
of a Bill, or of any amendment moved or proposed to be 
moved to a Bill, would affect the discharge of his special 
responsibility for the prevention of any grave menace to 
the peace or tranquillity of the Province or any part thereof, 
he may in his discretion direct that no proceedings, or no 
further proceedings, shall be taken in relation to the Bill, 
clause or amendment, and effect shall be given to the 
direction. 

See 8, 40 and notes theretmder, and Introduction to Part II> 
Chapter III, under Eeebdom of Discussion. 

The validity ofany proceedings in a Provincial 
procwdings” Legislature shall not be called in question on the ground of 
any alleged irregularity of procedure. 

(2) No officer or other member of a Provincial Legisla- 
ture in whom powers are vested by or under this Act 
for regulating procedure or the conduct of business, or 
for maintaining order, in the Legislature shall be subject 
to the jurisdiction of any court in respect of the exercise 
by him of those powers. 

See B. 41 and notes theieundeT. S. 71(3) limits the power of the 
Legislature to authorize its officers to take steps to preserve order. 



CHAPfER IV 

LEGISLATIVE POWERS OF GOVERNOR 


INTRODUCTION 

Under the old Act, the Governor had no power to issue any ordi- 
nance. But now in an autonomous Province, such a power should 
be vested in the Governor. S. 42 deals with the issue of an ordinance 
when the Legislature is in session and s. 43 deals with such issue at any 
time. In the former case, the Legislature can control the action of the 
Governor and by the passing of a resolution agreed to by both Chambers, 
disapproving the ordinance, it shall cease to operate. The matter must 
be laid before the Legislature when it meets ; the ordinance will have no 
effect six weeks after the re-assemhly. An ordinance under s. 89 is 
subject to the approval of the Governor-General, just like a Governor’s 
Act imder s. 90. Both are to be regarded as if they were provincial 
Acts passed with the Governor’s consent, which require the assent of the 
Governor-General.! 


88. — (1) If at any time when the Legislature of a Power of 
Province is not in session the Governor is satisfied that 
circumstances exist which render it necessary for him to ord^ces 
take immediate action, he may promulgate such ordinances ofSfX*** 
as the circumstances appear to him to require : ture 

Provided that the Governor — 


(а) shall exercise his individual judgment as respects 

the promulgation of any ordinance under this 
section, if a Bill containing the same provisions 
would under this Act have required his or the 
Governor- General’s previous sanction to the 
introduction thereof into the Legislature ; and 

(б) shall not without instructions from the Governor- 

General, acting in his discretion, promulgate 
any such ordinance, if a Bill containing the 
same provisions would under this Act have 
required the Governor-General’s previous 
sanction for the introduction thereof into the 
Legislature, or if he would have deemed it 
necessary to reserve a Bill containing the same 
provisions for the consideration of the 
Governor-General. 


(2) An ordinance promulgated under this section shall 
have the same force and effect as an Act of the Provincial 


! See lutroduotion to Part n. Chapter IV, and J.C.B. 104-06. 
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Legislature assented to by the Governor, but every such 
ordinance — 

(а) shall be laid before the Provincial Legislature 

and shall cease to operate at the expiration of 
six weeks frorn the reassembly of the Legisla- 
ture, or, if a resolution disapproving it is 
passed by the Legislative Assembly and 
agreed to by the Legislative Council, if any, 
upon the passing of the resolution or, as the 
case may be, on the resolution beiug agreed 
to by the Council ; 

(б) shall be subject to the provisions of this Act 

relating to the power of His Majesty to dis- 
allow Acts as if it were an Act of the ftovincial 
Legislature assented to by the Governor ; and 

(c) may be withdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this section 
makes any provision which would not be valid if enacted 
in an Act of the Provincial Legislature assented to by the 
Governor, it shall be void. 

See Introduction to Part II, Chapter IV, J.C.B. 104-106 and notes 
to s. 42. 

Power of 89. — (1) If at any time the Governor of a Province is 

satisfied that circumstances exist which render it necessary 
ordinances for him to take immediate action for the purpose of enabling 
^t“^p™thim satisfactorily to discharge his functions in so far as 
to certain he is by or under this Act required in the exercise thereof 
subjects ^ jjg discretion, or to exercise his individual judg- 

inent, he may promulgate such ordinances as in his opinion 
the circumstances of the case require. 

(2) An ordinance promulgated under this section shall 
continue in operation for such period not exceeding six 
months as may be specified therein, but may by a subsequent 
ordinance be extended for a further period not exceeding 
six months. 

(3) An ordinance promulgated under this section shall 
have the same force and effect as an Act of the Provincial 
Legislature assented to by the Governor, but every such 
ordinance — 

(a) shall be subject to the provisions of this Act 
relating to the power of His Majesty to 
disallow Acts as if it were an Act of the 
Provincial Legislature ; ' 
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(6) may be withdrawn at any time by the Governor ; 
and 

(c) if it is an ordinance extending a previous ordi- 
nance for a further period, shall be . com- 
municated forthwith through the Governor- 
General to the Secretary of State and shall 
be laid by him before each House of 
Parliament. 

(4) If and so far as an ordinance under this section 
makes any provision which would not be valid if enacted 
in an Act of the Provincial Legislatmre, it shah be void : 

Provided that for the purposes of the provisions of 
this Act relating to the effect of an Act of a Provincial 
Legislature which is repugnant to an Act of the Federal 
Legislature, an ordinance promulgated under this section 
sh^ be deemed to be an Act of the Provincial Legislature 
which has been reserved for the consideration of the 
Governor-General and assented to by him. 

(6) The functions of the Governor under this section 
shall be exercised by him in his discretion but he shall 
not exercise any of his powers hereunder except with the 
concurrence of the Governor-General in his discretion : 

Provided that, if it appears to the Governor that it is 
impracticable to obtain in time the concurrence of the 
Governor-General, he may promulgate an ordinance without 
the concurrence of the Governor-General, but iu that 
case the Governor-General in his discretion may direct the 
Governor to withdraw the ordinance and the ordinance 
shall be withdrawn accordingly. 

See Introduction to Part 11, Chapter IV, J.C.R, 108 and notes to 
8. 43. 


90. — (1) If at any time it appears to the Governor Power of 
that, for the purpose of enabling him satisfactorily to 
discharge his functions in so far as he is by or under this cumstan^ 
Act required in the exercise thereof to act in his discretion 
or to exercise his individual judgment, it is essential that * 
provision should be made by legislation, he may by message 
to the.Chamber or Chambers of the Legislature explain the 
circumstances which in his opinion render legislation essen- 
tial, and either — 

(a) enact forthwith as a Governor’s Act a Bill con- 
taming such provisions as he considers 
necessary : or 
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(6) attach to his message a draft of the Bill which he 
considers necessary. 

(2) Where the Governor takes such action as is men- 
tioned in paragraph (6) of the preceding subsection, he 
may, at any time after the expiration of one month, enact, 
as a Governor’s Act, the Bill proposed by him to the Chamber 
of Chambers either in the form of the draft communicated 
to them, or with such amendments as he deems necessary, 
but before so doing he shall consider any address which 
may have been presented to him within the said period by 
the Chamber or either of the Chambers with reference to the 
Bin or to amendments suggested to be made therein. 

(3) A Governor’s Act shall have the same force and 
effect, and shall be subject to disallowance in the same 
manner, as an Act of the Provincial Legislature assented to 
by the Governor and, if and so far as it makes any provision 
which would not be valid if enacted in an Act of that 
Legislature, shall be void : 

Provided that, for the purposes of the provisions of 
this Act relating to the effect of an Act of a Provincial 
Legislature which is repugnant to an Act of the Federal 
Legislature, a Governor’s Act shall be deemed to be an 
Act reserved for the consideration of the Governor- General 
and assented to by him. 

(4) Every Governor’s Act shall be communicated 
forthwith through the Governor-General to the Secretary 
of State and shall be laid by him before each House of 
Parliament. 

(5) The functions of the Governor imder this section 
shall be exercised by him in his discretion, but he shall 
not exercise any of Ms powers thereunder except with the 
concurrence of the Governor-General in Ms discretion. 

See latroductioii to Part II, Chapter IV and s. 44 and notes thereto. 
The Governor’s ordinance is to be regarded as an Act of the Provincial 
Legislature, and so, if repugnant to a Federal Act, shall be VQid to the 
extent of the repugnancy. 

For the Governor’s right to send messages, see s. 63. 
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EXCLUDED AREAS AND PARTIALLY EXCLUDED AREAS 


INTRODUCTION 

His Majesty may by Order in Council declare what areas are to be 
excluded or partially excluded areas. Such Order in Council is to be 
laid in draft before Parliament for approval. An Order in Council under 
s. 91 has already been made. 

As recommended by the Statutory Commission, the Governor is not 
to be guided by the advice of his ministers in the administration of the 
excluded or partially excluded areas. The power of the Federal or 
Provincial Legislature shall not apply to such areas unless the Governor 
so directs, and it is open to him in giving such a direction to modify the 
Act as he thinks proper, in its application to such areas. He is authorized j — 

to make regulations for the peace and good government of an excluded 
or partially excluded area, and may thereby repeal or amend any Federal 
or Provincial Act, subject to assent or di^llo^nce aain. case of ftovincial 
Acts assented to by him. In an excluded area the Governor will himself 
in his discretion direct and control the administration. In case of a 
partially excluded area, the Governor under s. 52(1) of the Act is to have 
special responsibility. 

By Order in Council His Majesty may at any time alter the limits 
of excluded or partially excluded area or declare that the part of a 
partially excluded area shall cease to be so, and, on alteration of boundaries 
of a Province, declare a new territory to be an excluded or partially 
excluded area. 

91. — (1) In this Act the expressions ‘excluded area ’ Excluded 
and ‘ partially excluded area ’ mean respectively such areas 
as His Majesty may by Order in Council declare to be excluded 
excluded areas or partially excluded areas. 

The Secretary of State shall lay the draft of the Order 
which it is proposed to recommend His Majesty to make 
under this subsection before Parliament within six months 
from the passing of this Act. 

(2) His Majesty may at any time by Order in Council — 

(а) direct that the whole or any specified part of an 

excluded area shall become, or become part 
of, a partially excluded area ; 

(б) direct that the whole or any specified part of a 

partially excluded area shall cease to be a 
partially excluded area or a part of such an 
area ,* 

(c) alter, but only by way of rectification of 
boundaries, any excluded or partially excluded 
area ; 


13 
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Adminis- 
tration of 
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partially 
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(d) on any alteration of the boundaries of a Province, 
or the creation of a new Province, declare 
any territory not previously included in any 
Province to be, or to form part of, an excluded 
area or a partially excluded area, 

and any such Order may contain such incidental and 
consequential provisions as appear to His Majesty to 
be necessary and proper, but save as aforesaid the Order 
in Council made under subsection (1) of this section shall 
not be varied by any subsequent Order. 


See J.C.R. 144 and Introduction to this Chapter. 

The Government of India (Excluded and Partially Excluded Areas) 
Order, 1936, has prescribed what areas are to be excluded areas, and what 
are to be partially excluded areas . The recommendations of the Provincial 
Governments and of the Government of India on this matter have been 
printed as a Command Paper which was presented to Parliament by the 
Secretary of State in January 1936. 


92. — (1) The executive authority of a Province extends 
to excluded and partially excluded areas therein, but, not- 
withstanding anything in this Act, no Act of the Federal 
Legislature or of the Provincial Legislature, shall apply to an 
excluded area or a partially excluded area, unless the 
Governor by public notification so directs, and the Governor 
in giving such a direction with respect to any Act may 
direct that the Act shall in its application to the area, or to 
any specified part thereof, have effect subject to such 
exceptions or modifications as he thinks fit. 

(2) The Governor may make Kegulations for the peace 
and good government of any area in a Province which is 
for the time being an excluded area, or a partially excluded 
area, and any Regulations so made may repeal or amend 
any Act of the Federal Legislature or of the Provincial 
Legislature, or any existing Indian law, which is for the 
time being applicable to the area in question. 

Regulations made under this subsection shall be sub- 
mitted forthwith to the Governor-General and until assented 
to by him in his discretion shall have no effect, and the 
provisions of this Part of this Act with respect to the power 
of His Majesty to disallow Acts shall apply in relation to 
any such i^gulations assented to by the Governor-General 
as they apply in relation to Acts of a Provincial Legislature 
assented to by him. 
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(3) The Governor shall, as respects any area in a 
Province which is for the time being an excluded area 
exercise his functions in his discretion. 

. See J.C.R. 144, s. 52(1) (e) of this Act, and Introduction to this 
Chapter. 
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PROVISIONS IN CASE OP FAILURE OP CONSTITUTIONAL 

MACHINERY 

93.— (1) If at any time the Governor of a Province 
is satisfied that a situation has arisen in which the 
government of the Province cannot be carried on in accord- 
ance with the provisions of this Act, he may by Proclama- 
tion — 

(a) declare that his functions shall, to such extent as 

may be specified in the Proclamation, be 
exercised by him in his discretion ; 

(b) assume to himself all or any of the jpowers 

vested in or exercisable by any Provincial 
body or authority ; 

and any such Proclamation may contain such incidental 
and consequential provisions as may appear to him to he 
necessary or desirable for giving effect to the objects of the 
Proclamation, including provisions for suspending in whole 
or in part the operation of any provisions of this Act 
relating to any Provincial body or authority ; 

Provided that nothing in this subsection shall authorise 
the Governor to assume to himself any of the powers vested 
in or exercisable by a High Court, or to suspend, either 
in whole or in part, the operation of any provision of this 
Act relating to High Courts. 

(2) Any such Proclamation may be revoked or varied 
by a subsequent Proclamation. 

(3) A Proclamation under this section — 

(а) shall be communicated forthwith to the Secretary 

of State and shall be laid by him before each 
House of Parliament ; 

(б) unless it is a Proclamation revoking a previous 

Proclamation, shall cease to operate at the 
expiration of six months : 

Provided that, if and so often as a resolution approving 
the continuance in force of such a Proclamation is passed 
by both Houses of Parliament, the Proclamation shall, 
imless revoked, continue in force for a further period 
of twelve months from the date on which under this sub- 
section it would otherwise have ceased to operate, but no 
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such Proclamation shall in any case remain in force for more 
than three years. 

(4) If the Governor, by a Proclamation under this 
section, assumes to himself any power of the Provincial 
Legislature to make laws, any law made by him in the 
exercise of that power shall, subject to the terms thereof, 
continue to have effect until two years have elapsed from 
the date on which the Proclamation ceases to have effect, 
unless sooner repealed or re-enacted by Act of the appro- 
priate Legislature, and any reference in this Act to Provincial 
Acts, Provincial laws, or Acts or laws of a Provincial 
Legislature shall be construed as including a reference to 
such a law. 

(5) The functions of the Governor under this section 
shall be exercised by him in his discretion and no Proclama- 
tion shall be made by a Governor under this section with- 
out the concurrence of the Governor-General in his discretion. 

See J.C.R. 109, Introduction to Fart n, Chapter V and notea to 
8.45. 

In hia discretion : See s. 9 and notes thereto. 
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PAET IV 


THE CHIEF COMMISSIONERS’ PROVINCES 


INTKODtJCnON 

In theory all the parts of British India which were not included, 
in a governorship or lieutenant-governorship, were under the immediate; 
authority and management of the Governor-General in Council who could! 
give all necessary o^ers and directions for their administration. A Chief : 
Commissioner was regarded as administering his Province as delegate of 
the Governor-General who could resume or modify such powers as he 
had himself conferred. Chief Commissionerships were generally referred ' 
to as local administrations rather than as local governments. By s. 58 , 
of the old Act as amended in 1919, it was provided that the Provinces ' 
known as the N.-W. Frontier Province, British Baluchistan, Delhi, 
Ajmer-Merwara, Coorg and the Andaman and Nicobar Islands were to 
be administered by Chief Commissioners. Old s. 59 provided that the 
Governor-General in Council with the approval of the Secretary of State 
could take any part of British India under his immediate authority and 
management by placing it under a Chief Commissioner. Assam and 
the Central Provinces ceased to be Chief Commissionerships. By the 
amendments in 1919 to the old Act, the position of the Chief Commissioner 
was greatly improved. He was included within the definition of local 
government and his legislative councU included elected members. His 
position was practically that of the Governor or the Lieutenant-Governor. 
He was exempt from the original jurisdiction of the High Courts. He 
could assent to, or withhold his assent from, Bills or return Bills or reserve 
them for the consideration of the Governor-General.^ 

The mountainous country of Baluchistan is considerably larger than 
British British Isles. The occupation of the country 

Baluchistan upon the Government of India, and is 

maintained for purely strategic purposes. Two - 1 
thirds of Baluchistan is not under British administration ; of the 
remaining third, only 9,000 square miles form really British territory, the 
rest consisting of ‘ Agency areas ’, which are administered by the Chief 
Commissioner as Agent to the Governor-General under the authority of , 
the Indian (Foreign Jurisdiction) Order in Council, 1902. British : 
Baluchistan was formed into a Chief Commissionership in 1887. It was, 
like the other frontier province — the N.-W. Frontier Province — ^more 
directly than any of the other Chief Commissionerships, under the 
control of the Government of India, acting through its foreign and 
political department both because political questions are of preponderant 
importance and because it lacked the financial resources and powers 
which more settled provinces enjoyed. Under the new Act, the peculiar 
position of British Baluchistan is preserved. In the administration of i 
this Province, the Governor-General is not to be guided by ministerial 
advice and is to act on his sole responsibility to the Secretary of State, j 
The Governor-General shall himself direct and control the administration I 
of this Province ; but there will not be a reserved department of British ! 


1 See old ss. 81 and 81A. 
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Baluchistan which will be in no different position from other Chief ' 
Commissioners’ Provinces, except that ministers will not advise the 
Governor-General in regard to its administration. The powers of the 
Federal Legislature will not extend to the Province of British Baluchistan, 
and the Governor-General in his discretion may make regulations which 
will repeal or amend a Federal Act or existing law applicable to the 
Province. The Governor-General may by notification direct that a 
Federal Act may, with such modifications or exceptions as he thinks fit, 
apply to that Province. The regulations made by him are to be regarded 
as Federal Acts assented to by him and are subject to similar dis- 
allowance by His Majesty. 

Delhi comprises a small area enclosing the new capital city, which 
. was created as a separate Province under a Chief 

Delhi, .^mer- Commissioner on the occasion of the King . 
SThrAndaS Emperor’s Durbar in 1912. The sole object of 
and Nicobar Is- creating the Province was to provide the Gov- 
lands emment of India with a seat free from the 

dominant influence of any Provincial Government. 
Its budget is a part of the central budget and it was subject to the 
jurisdiction of the central Legislature ; under the Delhi Laws Act, XIII of 
1912, the Governor-General in Council has the power of extending to 
it any Acts in force in any other part of British India. Delhi is represented 
in the central Legislative Assembly by one elected member, and its Chief, 
Commissioner is in practice nominated a member of the Council of 
State. Under the new Act, Delhi is to be represented in the Federal 
Assembly by two elected members and in the Council of State by one. 
Ajmer was ceded in 1819. The Ajmer-Merwara Province is separately 
administered only because it is too isolated to be included in any 
Governor’s Province. The Province had one elected seat in the central 
Legislative Assembly and one in the Council of State. The central 
Legislature could make laws for the Province, but the Governor-General 
in Council had the power of legislating for it bj'’ regulations under s. 71 
of the old Act. Coorg was annexed in 1834. The British Resident of 
Mysore is the Chief Commissioner of Coorg. It has a' Legislative Council 
of 20 members, of whom 15 are elected. The Council has legislative, 
deliberative and interrogatory powers but its resolutions on the budget 
are rnerely recommendatory. Its Bills are subject both to the previous 
sanction and also the subsequent as.sent of the Governor-General. Coorg 
under the new Act has been given one elected seat in the Federal Assembly 
and one in the Council of State. 

The administration of these Provinces is in the hands of the 
Administration Clo^ernor-General, acting to such extent as he 
thinks fit, through a Chief Commissioner appointed 
by him in his discretion. E.xcept as regards British Baluchistan and the 
Andaman and Nicobar Islands, he is to be guided by ministerial advice. 
As in the case of British Baluchistan, the Andaman and Nicobar Islands 
are to be governed by regulations made by the Governor-General in his 
discretion, such regulations repealing or amending any Federal law or 
existing law applicable thereto. The existing arrangements in force about 
Coorg are to prevail. 


94. — (1) The following shall be the Chief Commis- 
sioners’ Provinces, that is to say, the heretofore existing 
Chief Commissioners’ Provinces of British Baluchistan, 
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Delhi, Ajmer-Merwara, Coorg and the Andaman and 
Nicobar Islands, the area known as Panth Piploda, and 
such other Chief Commissioners’ Provinces as may be 
created under this Act. 

(2) Aden shall cease to be part of India. 

(3) A Chief Commissioner’s Province shall be adminis- 
tered by the Governor-General acting, to such extent as he 
thinks fit, through a Chief Commissioner to be appointed 
by him in his discretion. 


See Introduction to this Chapter. For Aden, see s. 288 and notes 
thereunder. 

95. — (1) In directing and controlling through the British 
Chief Commissioner the administration of British Baluchis- Baiuchutaa 
tan, the Governor-General shall act in his discretion. 

(2) The executive authority of the Federation extends 
to British Baluchistan as it extends to other Chief Com- 
missioners’ Provinces, but, notwithstanding anything in 
this Act, no Act of the Federal Legislature shall apply to 
British Baluchistan unless the Governor- General in his 
discretion by public notification so directs and the Governor- 
General in giving such a direction with respect to any 
Act may direct that the Act shall in its application to the 
Province, or to any specified part thereof, have effect 
subject to such exceptions or mo^fications as he thinks fit. 

(3) The Governor-General may in his discretion make 
Regulations for the peace and good government of British 
Baluchistan, and any Regulations so made may repeal or 
amend any Act of the Federal Legislature or any existing 
Indian law which is for the time being apphcable to the 
Province and, when promulgated by the Governor-General, 
shall have the same force and effect as an Act of the Federal 
Legislature which applies to the Province. 

The provisions of Part II of this Act relating to the 
power of His Majesty to disallow Acts shall apply in relation 
to any such Regulations as they apply in relation to Acts 
of the Federal Legislature assented to by the Governor- 
General. 


96. The provisions of subsection (3) of the last The Anda- 
preceding section shall apply in relation to the Andaman 
and Nicobar Islands as they apply in relation to British IsImcU*^ 
Baluchistan. 
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97. Until other provision is made by His Majesty in 
Council, the constitution, powers and functions of the 
Coorg Legislative Council, and the arrangements with 
respect to revenues collected in Coorg and expenses in 
respect of Coorg, shall continue unchanged. 

98 . The provisions of Part III of this Act with respect 
to police rules and with respect to crimes of violence in- 
tended to overthrow the government, including the pro- 
visions thereof relating to the non-disclosure of certain 
records and information, shall apply in relation to Chief 
Commissioners’ Provinces as they apply in relation to 
Governors’ Provinces, with the substitution for references 
to the Governor and the Chamber or Chambers of the 
Provincial Legislature of references to the Governor-General 
and the Chambers of the Federal Legislature. 

See 8S. 56-58 and Introduction to Fart HI, Chapter II under PoilOE ; 
SfEOIAL POWEBS TO COMBAT TSBBOBISM .* and SbCSBT iHTBIiiaBNCB 

Befobis. 
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DISTRIBUTION OF POWERS 

99. — (1) Subject to the provisions of this Act, 

Federal Legislature may make laws for the whole or any pro^dai 
part of British India or for any Federated State, and a 
Provincial Legislature may make laws for the Province or 
for any part thereof. 

(2) Without prejudice to the generality of the powers 
conferred by the preceding subsection, no Federal law shall, 
on the ground that it would have extra territorial operation, 
be deemed to be invalid in so far as it applies — 

(o) to British subjects and servants of the Crown in 
any part of India ; or 

{&) to British subjects who are domiciled in any part 
of India wherever they may be ; or 
(c) to, or to persons on, ships or aircraft registered 
in British India or any Federated State wher- 
ever they may be ; or 

{d) in the case of a law with respect to a matter 
accepted in the Instrument of Accession of a 
Federated State as a matter with respect to 
which the Federal Legislature may make laws 
for that State, to subjects of that State wher- 
ever they may be ; or 

(e) in the case of a law for the regulation or dis- 
cipline of any naval, military, or air force 
raised in British In(ha, to members of, and 
persons attached to, employed with or follow- 
ing, that force, wherever they may be.^ 


The ■words ‘ may make laws for the whole or any part of British 1 
j. India ’ follow the words of earlier statutes relating j 

^ ‘ ^ to India, such as the India Council Act, 1861 ® , 

and the Government of India (Consolidation) Act of 1919, s. 65. The I 
words ‘ peace, order and good government ’, though common form in 
every grant of constitution by the Imperial Parliament to the Dominions, ; 
have not been used in this Act. In old s. 80A, the words used were , 
‘ peace and good government ’ ; these words were also used in W.P. 
ftop. Ill, but find no place in the Act. In Beg v. Burak, ^ the Privy : 
Council described the powers of the Indian Legislature when acting | 
■within limits circumscribed by Parliament as being ‘ plenary powers of ' 


1 See W.P. Into. 5^-54 ; W.P. Prop. 111-19 ; J.C.R., 211-13. 

2 24 & 25 Viet., c. 67, a. 22. » (1878) 3 A.C. 889. 
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legislation as large and of the same nature as those of Parliament itself’. 
But the observation as to ‘ plenary powers ’ of the Indian Legislature 
cannot be construed as carrying with it the construction put by the 
Privy Council on the words ‘ peace, order and good government words 
which their lordships have declared to amount to full ‘ internal 
sovereignty For the meaning of these words, see Riel v. The Queen * ; 
Hodge v. The Queen ® ; A.G. for Canada v. Gain * ; jrer Viscount Sankey 
L.C. in British Coal Corporation v. The King* 

The Act leaves it entirely in the hands of the Rulers of States to 
decide the extent of the legislative power exercisable by the Federal 
Legislature in and over their States by the Federation. Under s. 6(2) 
of the Act, each Ruler is to specify in his Instrument of Accession the 
matters which he accepts as matters with respect to which the Federal 
Legislature may make laws for his State and the limitations to which the 
powers of the Federal Legislature to make such laws are to be subject ; 
and by s. 101 the Federal Legislature is precluded from making laws for a 
Federated State otherwise than in accordance with the Instrument of 
Accession of the State and any limitations contained therein. 

S. 294 of the new Act imposes a check on the power of the Federal 
Legislature to make laws for a Federated State. It is provided that the 
legislative power of the Federal Legislature shall not extend to any area 
in a Federated State wliich His Majesty when accepting the Instrument 
of Accession may declare to be an area hitherto administered on his 
behalf to which he considers it expedient that s. 294 shall apply. But 
it is open to His Majesty to relinquish his power and jurisdiction in respect 
of any such area. But otherwise, if after the accession of the State, 
power or jurisdiction is exercisable, generally or subject to limits, by 
the Federal Legislature, then the power or jurisdiction exercisable on 
His Majesty’s behalf in that State in virtue of the Foreign Jurisdiction 
Act or otherwise shall cease. 

Any federal law violating the provision of s. 101 would be ^ll(rn 
vires and all federal laws purporting to apply to a State would be read 
and construed by the courts in the light of its Instrument of Accession 
which, it wiU be observed, is to be ‘ judicially noticed under s. 6(9). 
Under s. 204, the Federal Court will have original jurisdiction to decide 
on the validity of such a federal law on the question being raised by the 
State. 

The subjects of any Ruler of any State acceding to the Federation 
must, to the extent of .such accession, owe direct obedience within the 
State itself to federal legislation. See s. 99(2) (d). The same holds 
good as regards the subjection of the ministers and servants of the State 
to federal jurisdiction in federal matters.® Under s. 124 of the Act, 
the Federal Legislature may pass an Act in respect of a matter with respect 
to which the Provincial Legislature has no power to make laws, confer 
power and impose duties upon a Province or officers or authoritie.s 
thereof. 

The words in sub-cls. (6), (c) and (e) — ‘ wherever they may he ’ — 
Cl 121 federal laws an extra-territorial operation 

^ ' outside the limits of the Federation altogether, i.e. 

outside the limits of the Federated States and of British India.® 


1 10 App. Cas. 675 at 678. 
S [1906] A.C. 542. 

® See a. 124(3). 


8 9 App. Cas. 117 at 132. 

« [1935] A.C. 500 at 518-19. 
e See old s. 65(1) (c). 
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The Governor-General in Council has in his executive capacity 
exercised extra-territorial jurisdiction over the subjects of all the Indian 
States outside tile territories of India, e.g. in Asia (exclusive of India) 
and in Africa and elsewhere by the Indian (Foreign Jurisdiction) Order in 
Council, 1902, under s. 1 of 39 & 40 Viet., c. 46 made by His Majesty 
in Council in virtue of the powers conferred on the Crown by Parliament, 
i.e. by the Foreign Jurisdiction Act. This extra-territorial jurisdiction 
was extended to the subjects of the Rulers of Indian States in virtue of 
those subjects, being, when outside India, ‘ protected persons On 
somewhat the same principle, the Foreign Jurisdiction Act has been held 
to extend to subjects of the Amir of Afghanistan enlisted in Indian 
regiments serving in China, there being in tliat case an ‘ implication of 
consent ’ on the part of their Ruler, the Amir.^ The extra-territorial 
jurisdiction of the Governor-General will continue to be exercised by him' 
even after the inauguration of the Federation unless the Foreign Jurisdic- . 
tion Act and the Order in Council are modified. It has no connexion 
Avith the extra-territorial jurisdiction conferred by this subsection on the , 
Federal Legislature itself. The Governor-General in Council has in his! 
executive capacity on His Majesty’s behalf (as Viceroy now under the' 
new Act) extra-territorial powers far wider than those which can be 
exercised by the Federal Legislature.® The language of the Order is wide i 
enougli to include every source of extra-territorial authority. The 
powers delegated are both legislative and executive and are exercisable 
■within the Indian States. Whether they are also exercisable within the 
territories of any State outside India is a question which depends on the 
arrangements in force with the Government of that State and on the extent 
to which the powers of the Crown exercisable in pursuance of such 
arrangements have been delegated to the Governor-General. The 
jurisdiction exercisable under those powers might be made to extend 
ixot only to British subjects and to subjects of the State within which 
the jurisdiction is exercised, but also to European foreigners within the 
territories of the States, Indeed, for international purposes, the territory 
of Indian States is in the same position as the territory of British 
India.* 

This is the present position of the subjects of Indian States in the 
matter of extra-territorial jurisdiction exercised by the Governor-General 
in Council under Imperial Act, i.e. the Foreign Jurisdiction Act of 1890. 
The position of the subjects of a Federated State under the extra-territorial 
operation given to the laws of the Federal Legislature may be stated thus. ’ 
If, for instance, a State accepted Maritime Shipping (No. 22 of the federal 
list in the Seventh Schedule) and a Merchant Shipping Act was passed 
by the Federal Legislature dealing with offences against the discipline of 
a ship registered in India, the commission of that offence by a subject 
of the State in question would make him liable to conviction even though 
the offence was committed outside Indian territorial waters. It ■will 
be observed that federal legislation extends equally to Indian subjects of 
His Majesty wherever they may be.® 


1 The preamble of 39 & 40 Viet., c. 46, quoted in Introduction to Part II, 
Chapter I above under IntebnaIi and Exxebnal Sovebeigety, makes this clear. 

2 See Ibrahim v. Rex [1914] A.C. 579. 

3 See the Indian (Foreign Jurisdiction) Order in Council, 1902. 

4 See Ilbert, Government of India, 2nd ed. (1915), Chapter V. 

6 gee sub-clause (d). 

14 
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It is a remarkable feature of the Indian constitution that long before 
the Dominions got extra-territorial jurisdiction, the Indian Legislature 
had this jurisdiction ^ at any rate over His Majesty’s Indian subjects. 
Federal laws will apply to all ships or aircraft registered in British 
/ % India or in any Federated State and to persons on 
• ' ' them, wherever such ships or aircraft may be. 

This is a very wide extension of jurisdiction of the Federal Legislature. 
See s. 6(2), which provides that the Instrument of Accession shall 
Cl (2) Idl specify the matters in which the Ruler of the 

• t ) W State agrees to allow laws to be made by the 

Federal Legislature and also the limitations on the 
power of such legislature to make laws for the State.* 


Cl. (2) (e) See old s. 65(1) (d). 

As explained in paragraphs 229 and 230 of the Report of the Joint' 
Parliamentary Committee, the general plan adopted in the new constitu- 
tion has been that of a statutory distribution of legislative powers between 
the centre and the provinces as an essential feature of provincial 
autonomy. The White Paper proposal which has been adopted is to 
enumerate in two lists the subjects in respect of which the Federation 
and the Provinces respectively will have exclusive legislative jurisdiction 
and to enumerate in a third list the subjects in respect of which they 
will have concurrent legislative jurtediction. This arrangement is a 
fundamental departure from the legislative relations existing under the 
old constitution between the centre and the provinces. Previously, 
the central Legislature had the power, with the previous sanction of the 
Governor-General, to legislate on any subject even though it be classified 
as a provincial subject, and a provincial legislature with a similar sanction 
could in its own territory deal with any subject though it be classified 
as a central subject.® The combined effect of ss. 65 and 80A of the 
old Act may be broadly stated as being that there was no statutory 
distinction between the extent of the legislative powers of the central 
legislature and the legislature of a province, except that the competence 
of the latter did not extend beyond the provincial boundaries. Old s. 
84(2) provided that ‘ the validity of any Act of the Indian Legislature 
shall not be open to question in any legal proceeding on the ground that 
the Act ^affects a provincial subject or a central subject as the case 
may ^ be . But under the new constitution, there has been a sharp 
division of legislative powers between the central and the provincial 
legislatures, and it will be for the Federal Court to determine, when the 
matter is toought up before it, whether or not in any enactment, the 
legislature has transgressed the boundaries set for it by the exclusive 

«“®ral or provincial, as the case may be. So litigation of a kind 
hitherto unknown in India will be the result of the change introduced. 

Howler, there may be difficulties created by the new separation 
betw^n the federal and the provincial lists, where the Provincial Legisla- 
ture dealing with a purely provincial matter in List II has incidentally 
te deal with a matter coming under List I. Suppose the Provincial 
(^ovei^ent m passmg Municipal Act— a provincial subject. List II, 

^ 1 ’ 'with the question of license for those stocking 

petroleum, explosives and ammunition within municipal limits. Explo- 
sives and ammunition and petroleum are central subjects (List I, items 29, 


® See s. 1, Indian Councils Act 32 & 33 Viet., o. 98. 
® See 8. 101. Cf. W.P. Prop. 117. 

® See BS. 67(2) (i) and 80A(3) (/) old Act. 
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30 and 32). Under the old Act, sanction under old s. 80A of the Governor- 
General would have permitted the Provincial Legislature to pass a com- 
prehensive municipal Act, dealing inter alia with the question of storage 
of explosives, etc.* But this course is not possible now, so that the 
portion of municipal law dealing with the question cannot be dealt with 
in the Provincial Legislature but must be passed by the Federal 
Legislature. 

The lists of subjects for which the Legislature has been authorized 
to enact laws are set out in the Seventh Schedule, and the various pro- 
visions of the Act describe the restrictions on legislative competence ; 
e.g. ss. 110 and 112. The authority of the Legislature is limited by this 
Act. In Reg v. Burah,^ which turned on the extent of the legislative 
powers granted by s. 22 of the Indian Council Act,® Lord Selboume 
defined the powers granted in the following words : ‘ The Indian ^ 

Legislature has powers limited by the Act of the Imperial Parliament 
which created it and it can, of coiirse, do nothing beyond the limits 
which circumscribe its powers 

But the Privy Council, in the above case, described the powers of 
the Indian Legislature ‘ when acting within these limits ’ as being ‘ plenary , 
powers of legislation, as large and of the same nature as of the Parliament ' 
itself’. The same doctrine was applied to the provincial legislatures of j 
Canada in Hope v. The Queen, ^ where it was held that within the limits 
prescribed in s. 92 of the British North America Act, the legislature had 
authority as plenary and as ample as that the Imperial Parliament in 
the plentitude of its power possessed and could bestow. In Powell v. 
The Apollo Candle Co.,® it was laid down that the colonial Parliament was 
entitled to delegate to the executive the fixing and levying of duties, 
and in Dovie v. The Temperalities Board' it was held that within their 
sphere of legislation, the provinces were supreme and that there was no 
limit to their power, save that of difficulty of enforcement. 

The powers of the Indian Federal Legislature are not limited 
territorially, and federal laws will extend to British subjects domiciled 
in India wherever they may be.® Further, under s. 99(2) (d), a law 
passed by the Federal Legislature in respect of a matter accepted in the 
Instrument of Accession of a State will apply to subjects of that State 
wherever they may be. This extra-territorial jurisdiction of laws of the 
Indian Legislature has been long in existence.® 

The power of the Federal Legislature to legislate extends to every 
subject contained in List I (Federal Legislative List) and List III (Con- 
current Legislative List) of the Seventh Schedule ; the executive authority 
of the Federal Government is strictly defined and extends ‘ to the matters 
with respect to which the Federal legislature has power to make laws ’.*® 
Thus, the executive power of the Federation is co-extensive with its 
legislative power. The Act in s. 99(2) also provides for the extra-terri- 
torial operation of the federal laws. The Federal Legislature camiot make 
laws on subjects falling within the exclusive jurisdiction of the States or 
the Provincial Legislatures. There is a statutory demarcation of the 


> See Devolution Rules, Schedule I, Part I, Central Subjects, item No. 23. 


2 (1878) 3 A.C. 889. 

< At p. 904. 

0 (1885) 10 App. Cas. 282. 
8 See s. 99(2) (5) and (c), 
10 See s. 8(1) (a). 


8 24 & 26 Viet., c. 67. 

8 (1884) 9 App. Cas. 117. 
7 (1882) 7 App. Cas. 136. 
0 See B. 65(1) (c), old Act. 
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legislative competence of the Federal and of the Pro’vdncial Legislature, 
and to each is assigned an exclusive field of competence which the other 
will not be permitted, save to the extent indicated in the Act, to invade. 
See List III in the Seventh Schedule wliich enumerates subjects wherein 
both Federal and Provincial Legislatures enjoy concurrent powers. See 
ss. 99-101. Any statute passed either bj' the Federal or the Provincial 
Legislature in excess of its powers will be ultra vires and its validity can 
•be challenged in the courts. 

Certain matters have been placed absolutely outside the com- 
. . petenee altogether of both Federal and Provincial 

1 tiatJve °nowers Legislatures, viz.Jegislation affecting the sovereignty 
® ^ or the dominion of the Crown over any part of 

British India, the law of British nationality, the Army Act, the Air Force 
Act and the Naval Discipline Acts.^ The Legislatures are debarred 
from legislating in such a way as to interfere with the operation of these 
Acts in so far as they operate in India, while, at the same time the Act 
gives powers to the old Indian Legislature or the new Federal Legislature 
to apply the provisions of the Naval Discipline Act with or without 
modMcation to members of the Indian Naval Forces.® There is another 
specific limitation on the powers of the Legislatures which render ultra 
vires certain forms of discriminating legislation, regarding taxation 
on British subjects or companies, British ships and aircraft, professional 
and technical qualifications, medical qualifications, etc.® Any legislative 
measure, federal or provincial, which is inconsistent with the provisions 
of Part V, Cha pter III, is void, and can be challenged as such in the courts. 
Neither the Federal nor the Provincial Legislature has the power of com- 
pulsorily acquiring land or commercial undertaking without paying 
reasonable compensations therefor.* Apart from a complete exclusion 
of jurisdiction in regard to these matters, the Act places upon the com- 
petence of the Legislatures a further limitation, whereby the Governor- 
General’s previous sanction to the introduction of certain specified classes 
of measures will be required.® Legislative proposals affecting any 
reserved department, the coinage and currency of the Federation or 
the powers and the duties of the Reserve Bank in relation to the manage- 
ment of currency and exchange will require the Governor-General’s 
previous assent.® The Governor-General has further been empowered 
in any case in which he considers that a Bill introduced or proposed for 
introduction or any clause thereof or any amendment to a Bill moved or 
proposed, would affect the discharge of his special responsibility for the 
prevention of any grave menace to the peace or tranquillity of the Federa- 
tion, to direct that the Bill, clause or amendment shall not he further 
proceeded with.^ 

As already stated, the allocation of different functions to local and 
Residuary powers central organization is an essential feature of a 
of legislation federation.® This involves a distribution of legisla- 
tive powers. The manner in which powers are 


^ See ss. 99 and 110. As regards the Army, Air Force and N'aval Discipline 
Acts (see s. 110). 

* See s. 105. 3 gee Part V, Chapter III. 

* See s. 299(2). 

6 E.g. see ss. 108, 109, 141, 143 and 271. 

8 See s. 163. 7 S. 40(2). 

8 See Fart II, Chapter I, Introduction under Residuabv Powers. 
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distributed as between the federal and the state government is indeed 
vital.' In the United States all powers, not specifically given to the 
central authority, rema.in in the component states. Similarly in 
Australia. But in Canada, certain subjects are allocated to the Dominion 
Parliament, and certain others to the provincial Parliament, and it is 
provided in the British North America Act that the Dominion Parliament 
has the right to deal with matters not coming within the list of subjects 
assigned by the Act to the provinces. Under the new Indian constitution, 
a novel solution of the problem has been adopted. As pointed out in 
paragraphs .56 and 57 of the Report of the Joint Parliamentary 
Committee, a profound cleavage of opinion existed in India with regard 
to the allocation of residuary legislative powers : one school of thought 
holding as a matter of principle that these powers should be allocated to 
the centre, and the other holding that they should be allocated to the 
provinces. By a. 104, it has been provided that the Governor-General,! 
acting in his discretion, is empowered to allocate to the Federal, or the 
Provincial Legislature as he may think fit, the right to legislate on any| 
matter not covered by the enumeration in the lists in the Seventh' 

Schedule. ; 

As regards the legislative relation between the Federation and the 
Federated States, the Joint Parliamentary Committee in paragraph 236 
of their Report say that while every Federal Act on a subject, accepted 
as federal by any State, will apply in that State (its Ruler being under 
the obligation to secure that due effect is givmn in the State to the pro- 
visions of such law), yet this jurisdiction of the Federal Legislature in the 
Federated States is not exclusive ; for it will be competent for these States 
to exercise their existing powers of legislation in relation to such subject. 

But in case of conflict between a Federal law and a State law on a subject 
accepted by the State as federal, the former will prevail,® 

100. — (1) Notwithsta.ndiiig anything in the two next Subject 
succeeding subsections, the Federal Legislature has, and 
a Protnncial Legislature has not, power to make laws with Provincial 
respect to any of the matters enumerated in List I in the 
Seventh Schedule to this Act (hereinafter called the 
‘ Federal Legislative List ’). 

(2) NotAvithstanding anjrthing in the next succeeding 
subsection, the Federal Legislature, and, subject to the 
preceding subsection, a Provincial Legislature also, have 
power to make laws with respect to any of the matters 
enumerated in List III in the said Schedule (hereinafter 
called the ‘ Concurrent Legislative List ’). 

(3) Subject to the two preceding subsections, the 
Provincial Legislature has, and the Federal Legislature has 
not, power to make laws for a Province or any part thereof 
with respect to any of the matters enumerated in List II 
in the said Schedule (hereinafter called the ‘ Provincial 
Legislative List ’). 


1 See Marriott, op. cit., Vol. 11, pp. 410 el seg. 
* See 8. 107(3). 
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(4) The Federal Legislature has power to make laws 
with respect to matters enumerated in the Provincial 
Legislative List except for a Province or any part thereof.^ 

This section provides for a statutory distribution of legislative powers 
between the Federal and the Provincial Legislatures, and enumerates in 
two lists (see List I and List II of the Seventh Schedule) the subjects in 
relation to which the Federation and the Provinces respectively will 
have an exclusive legislative jurisdiction ; and in a third list ® enumerates 
the subjects in relation to which the Federal and each Provincial Legisla- 
ture win possess concurrent legislative powers — ^the powers of a Provincial 
Legislature in relation to the subjects in the list extending, of course, 
only to the territory of the Province. The subject matters mentioned 
in the Concurrent List (List III) fall within the legislative authority 
both of the Federation and of the Provinces. But under the present 
Act, an enactment regulating a matter included m the exclusively 
Provincial List will be valid only if it is passed by a Provincial Legislature, 
and an enactment regulating a matter included in the exclusively Federal 
List will be valid only if it is passed by the Federal Legislature, and, to 
the extent to which either Legislature invades the province of the other, 
its enactment will be ultra vires and void. It is for the Federal Court 
to determine whether or not in a given enactment the Legislature has 
transgressed the boundaries set for it by the exclusive list. Federal or 
Provincial, as the case may be. Disputes as to the validity of legislative 
jurisdictions except in the Concurrent List, will in the last resort rest 
with the Federal Court. In mitigation of the uncertainty arising from 
the inevitable risks of overlapping between entries in the three lists given 
in the Seventh Schedule, the section provides that the jurisdiction of 
the Federal Legislature shall, notwithstanding anything in Lists II and 
III, extend to the matters enumerated in List I, and that the jurisdiction 
of the Federal Legislature under List III, shall, notwithstanding anything 
in List II, extend to matters enumerated in List III. The effect of this 
is that in case of conflict between entries in List I and entries in List II, 
the former shall prevail and in case of conflict between entries in List III 
and entries in List II, the former will prevail, so far as the Federal Legisla- 
ture is concerned.* 

As the Joint Parliamentary Committee point out, the changes made 
from the old law will open the door to litigation of a kind which has 
hitherto been almost unknown in India. But the Joint Parliamentary 
Committee observe in paragraph 230 of their Report, that though the 
system existing under the old law had immense practical advantages, it 
would not have been possible to continue it, in a Federation based on 
the conception of autonomous Provinces. 

This section and the Seventh Schedule allocate by enumeration 
almost completely the functions of legislation, including taxation, to 
the Federal and the Provincial Legislature. In other constitutions 
the method adopted has usually been to specify exhaustively the subjects 
allocated to one Legislature and to assign to the other the whole of the 
unspecifled residue.* 

1 See W.P. Intr. 52-53 ; W.P. Prop. 110 ; J.C.R. 50, 229-34. 

* See List III of the Seventh Schedule. 

3 J.C.R. 232. 

* See Part II, Chapter I, Introduction under Residuabv Powers 



DISTRIBUTION OF POWERS 


215 


The subjects in List III are essentially provincial in character 
and they bear a closer afSnity to those included in the Provincial! 

Legislative List than to the exclusively Federal List. The intention of i 
providing for this concurrent field is to secure, in respect of the subjects 
entered in the List III, referred to in subsection (2), the greatest 
measure of uniformity which may be found practicable but at the same , 
time to enable Provincial Legislatures to make laws to meet local condi- 
tions. But in the sphere of the concurrent field, the Act does not limit 
the powers of the Federal Legislature. The Act does not prescribe the 
relations between the Federal and the Provincial Legislatures in the com 
current sphere by means of rigid legal sanctions and prohibitions, and . 
the practical relationships which are to develop between them in this 
limited field are left to work themselves out by constitutional usages 
and the influence of public opinion. But it is essential to satisfactory 
relations between the Federation and the Provinces, that the lederal 
Government before initiating legislation in this field should ascertain 
provincial opinion by calling into conference with themselves representa- 
tives of the Governments ooneerned. Although no statutory limitation 
has been imposed upon the exercise by the Federation of its legislative 
powers, the Governor-General has been given guidance in his Instrument 
of Instructions * as to the manner in which he is to exercise the discretion 
vested in him in relation to matters arising in the concurrent field. He,i 
acting in his discretion, is made the arbiter between the conflicting 
claims of the centre and the Provinces. This, as the Joint Select; 
Committee remarks,^ in effect preserves, in the limited sphere of the 
concurrent field, the legislative relation between centre and Provinces 
under the old Act ; and they think it would be a mistake to attempt to 
limit the powers of the central Legislature in this field by any statutory 
definition of the purposes for which, or the conditions subject to which, 
they are to be used. 

The Federation has unfettered power of legislation as regards 
matters in the Provincial List for any territory not 
included in the Governor’s Provinces and may 
legislate, under its extra-territorial power, on provincial matters. 

101. Nothing in this Act shall be construed 
empowering the Federal Legislature to make laws for a fe^Sate for 
Federated State otherwise than in accordance with the states 
Instrument of Accession of that State and any limitations 
contained therein.* 

Under s. 6(2), the Instrument of Accession is to specify the matters 
'in respect of which the Federal Legislature may make laws for the State and 
the limitations to the powers of the Legislature to make such laws. The 
Indian States acceding to the Federation will become subject not only to 
the provisions of this Act, but to all federal legislation on subjects con- 
«eded to the Federation by the Instrument of Accession. The enactment 
of the Federal Legislature, acting within its legal scope, will have full force 
and effect throughout British Lidia, but the Acts relating to federal 
subjects will only apply to the territory of the state-members of the 

1 See J.C.R. 233. 2 Par. XII. * Report 233. 

* See W.P. Prop. 117, J.C.R. 219, and notes to a. 99(2) (o) above. 
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Federation if their Rulers have transferred the control of those subjects 
to the Federal Legislature. While the legislative relations between the 
Federation and the Provinces are determined by the distribution of the 
powers, both possessing a concurrent jurisdiction in certain matters 
not exclusively assigned to either, the relations between the Federation 
and the Indian States are different. Every Act of the Federal Legislature 
regulating any subject which has been accepted by a State as a federal 
subject win apply proprio vigore in that State as they will apply in a 
Province, a duty identical with that imposed upon Provincial Governments 
being imposed upon the Ruler to secure that due effect is given in his 
territories to its provisions. Yet the jurisdiction of the Federal Legisla- 
ture in the States will not be exclusive. It will be competent for the 
States to exercise their existing powers of legislation even in relation t» 
a federal subject, with the proviso that, in case of conflict between a 
state law and a federal law on a subject accepted by the state as federal, 
the latter will prevail.* 

The provisions of this section excludes the jurisdiction of the Federal 
Legislature from the States in subjects which have not been accepted by 
their Rulers as federal. The effect is that all the residuary powers of 
legislation, i.e. all the powers not enumerated in the Instrument of 
Accession as given to the Federal Legislature will belong to the States. 
The position of a State which accedes to the Federation by an Instrument 
will closely correspond, in the matter of distribution of legislative powers 
and the judicial interpretation of that distribution, to that of the states 
in the federal constitution of the Australian Commonwealth and the 
United States of America ; where powers not expressly given up to the 
centre belong to the component states. See Part II, Chapter I, Intro- 
duction under head Residuary Powers. The Privy Council in deter- 
mining the extent of the federal power over the six constituent states of 
Australia laid down the principle that in all cases of legislation by the 
federal legislature affecting the constituent states, ‘ the burden rests 
on those who affirm that the capacity to pass those Acts was put within 
the powers of the (federal) legislature to show that this was ’ — ^per 
Lord Haldane in Attorney -General for the Commonwealth v. Colonial 
Sugar Eefining Co. (1914) -\.C. 237 at page 252. So, in the case of the 
Indian States, the burden wiU rest on anyone, whether a private litigant 
or the Advocate-General, who claims that any particular s'^atute of the 
Federal Legislature applies to the State. If he cannot establish this, 
the federal law will be ultra vires. On the other hand, when it can 
be shown that, as the result of the Federal List of subjects, coupled 
with the terms of Instrument of Accession, the Federal Legislature has 
acted within its powers, the legislation will be binding on the State, and 
any State law in conflict with it will be to the extent of such conflict 
void.* 

■^y pre-existing State laws on the federal subjects will not become ! 
void in virtue of the entry of a State into the Federation. The powers 
assigned to the Federal Legislature are nowhere expressed to be ‘ exclu- ; 
sive , so far as the States are concerned. The constituent States may 
therefore legislate concurrently even in respect to the matters enumerated ■ 
as federal, subject to the proviso that the Federal Act will prevail in 
virtue of the provis ons of s. 107(3). 


* See s. 107(3). 


* See B. 107(3)- 
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102 . — (1) Notwithstanding anything in the preceding 
sections of this chapter, the Federal Legislature shall, if the 
Governor-General has in his discretion declared by 
Proclamation (in this Act referred to as a ‘ Proclamation 
of Emergency’) that a grave emergency exists wher eby 
the sec urity of India is ffi reatened. whether by war or 
internal disturbanoeihave power to make la'\^"ft)r a Province 
or any parTlHeif^ with respect to any of the matters 
enumerated in the Provincial Legislative List : 

Provided that no Bill or amendment for the purposes 
aforesaid shall be introduced or moved without the pre vious 
sa,nntinn nf the. t^nvprnnr-fi^PTiftral-m Bio and the 

Governor-General shall not give his sanction unless it 
appears to him that the provision proposed to be made is a 
proper provision in view of the nature of the emergency. 

(2) Nothing in this section shall restrict the power of a 
Provincial Legislature to make any law which under this 
Act it has power to make, but if any provision of a Provincial 
law is repugnant to any provision of a Federal law which 
the Federal Legislature has under this section power to 
make, the Federal law, whether passed before or after the 
Provincial law, shall prevail, and the Provincial law shall 
to the extent of the repugnancy, but so long only as the 
Federal law continues to have effect, be void. 

(3) A Proclamation of Emergency — 

(o) may be revoked by a subsequent Proclamation ; 
(6) shall be communicated forthwith to the Secretary 
of State and shall be laid by him before each 
House of Parliament ; and 
(c) shall cease to operate at the- Expiration of six 
months, unless before the expiration of that 
period it has been approved by resolutions of 
both Houses of Parliament. 

(4) A law made by the Federal Legislature which that 
Legislature would not but for the issue of a Proclamation 
of Emergency have been competent to make shall cease 
to have effect on the expiration of a period of six months 
after the Proclamation has ceased to operate, except as 
respects things done or omitted to be done before the 
expiration of the said period.^ 

Where an emergency has been declared by the Governor-General, 
the Federal Legislature may make on any subject laws which will override 
any laws, federal or provincial, which conflict with them, the Governor- 


Power of 
Federal Le- 
gislature to 
legislate if an 
emergency is 
proclaimed 


t See SB. 45 and 93. 
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General’s personal legislative power being co-extensive in this respect 
with the powers of the Federal Legislature.* Every proposal forlegislation 
in the exercise of this power must be subject to the 'previous consent 
of the Governor-General. 

Apprehensions of external aggression or internal disturbance are 
the circumstances which, in an emergency, wiU enable the Governor- 
General to confer upon himself or the Federal Legislature, the power to 
invade the exclusively provincial sphere. But this will not prevent the 
Provincial Legislature from making laws on any subject within its com- 
petence save that if there is a conflict between a federal law, enacted 
under the provisions of this section, and a provincial law, the federal law 
for so long as it remains operative shall prevail over the provincial 
law or the same subject. Such laws will cease to have effect six months 
after the proclamation declaring the emergency is revoked by the Governor- 
General. 


Power of 
Federal 
Legislature 
to legislate 
for two or 
mote Pro- 
viucea by 
oneent 


103. If it appears to the L egislatures of two o r m.ore 

in t he Provi ncial Legislative List should be regul ated in 
tho se Provmces~5v^ct on}he~F ederal-Xiegisla tiirfir and if 
resofutions to that effect are passed by all the Chambers 
of those Provincial Legislatures, it shall be lawful for the 
Federal Legislature to pass an Act for regulating that matter 
accordingly, but any Act so passed may, as respects any 
Province to which it applies, be amended or repealed by an 
Act of the Legislature of that Province. 


At the request of two or more Provinces, communicated by passing 
resolutions to that effect, the IWeral Legislature may pass a law which 
will be operative.in those Provinces on a aubieot which would othOTwise 
fall rntliin the exclusive legislative competent, of ^-Province only. Such 
a Federal" Act mil be subject^ as regards any Province to which it applies 
to subsequent amendment or repeal by the Legislature of that Province. 

Reaidua^^ 104. — (1) The Govemor-General may by public 

teg^i”ion notification empower either the Federal Legislature or a 
Provincial Legislature to enact a law with respect to any 
matter not enumerated in any of the lists in the Seventh 
Schedule to this Act, including a law imposing a tax not 
mentioned in any such list, and the executive authority of 
the Federation or of the Province, as the case may be, shall 
extend to the administration of any law so made, unless tlie 
Governor-General otherwise directs. 

(2) In the discharge of his functions under this section 
the Govemor-General shall act in his discretion. 


It is of the essence of a federal constitution, that the legislative ' 
powers are so distributed between the central organization and its com- 


1 S. 45. 
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ponent parts, that residual powers are vested either in the one or in the 
•other. But in the present constitution, the Act provides for a statutory 
allocation of exclusive jurisdictions to the Federal authority and the 
Provinces respectively, without specifically assigning the residual powers 
■either to the one or to the other. The three Legislative Lists in the 
:Seventh Schedule define their respective jurisdictions but if there is 
any matter which is not covered by the enumeration in the lists, tliis 
section empowers the Governor-Greneral acting in his discretion to 
■allocate to the central authority or to Provinces, as he may think fit, the 
right to legislate on such subjects. The power vested in the Governor- 
General necessaril}' authorizes him not merely to allocate an un- 
enumerated subject but also, in so doing, to determine conclusively that? 

■a given legislative project is not, in fiiet, covered by the enumeration as| 
it stands. 

105. — (1) Without prejudice to the provisions of this AppUcotion 
Act with respect to the legislative powers of the Federal Digdp^e 
Legislature, provision may be made by Act of that Legisla- Act to 
ture for applying the Naval Discipline Act to the Indian 
naval forces and, so long as provision for that purpose is 
made either by an Act of the Federal Legislature or by 
an existing Indian law, the Naval Discipline Act as so 
applied shall have eflFect as if references therein to His 
Majesty’s navy and His Majesty’s ships included references 
to His Majesty’s Indian navy and the ships thereof, subject 
however — 

(a) in the application of the said Act to the forces 

and ships of the Indian navy and to the trin.! 
by court martial of officers and men belonging 
thereto, to such modifications and adapta- 
tions, if any, as may be, or may have been, 
made by the Act of the Federal or Indian 
Legislature to adapt the said Act to the cir- 
cumstances of India, including such adapta- 
tions as may be, or may have been, so made 
for the purpose of authorising or requiring 
anything which under the said Act is to be 
done by or to the Admiralty, or the Secretary 
of the Admiralty, to be done by or to the 
Governor-General, or some person authorised 
to act on his behalf ; and 

(b) in the application of the said Act to the forces 

and sMps of His Majesty’s navy other than 
those of the Indian navy, to such modifications 
and adaptations as may be made, or may have 
been made under section sixty-six of the 
Government of India Act, by His Majesty in 
Council for the purpose of regulating the 
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relations of those forces and ships to the 
forces and the ships of the Indian Navy. 

(2) Notwithstanding anything in this Act or in any 
Act of any Legislature in India, where any forces and 
ships of the Indian navy have been placed at the disposal 
of the Admiralty, the Naval Discipline Act shall have 
effect as if references therein to His Majesty’s navy and 
His Majesty’s ships included references to His Majesty’s 
Indian navy and the sliips thereof, without any such 
modifications or adaptations as aforesaid.^ 


By a Federal Act, the provisions of the Naval Discipline Act may with' 
modification be made applicable to the India’s naval forces. This- 
section follows the lines of s. 66 of the old Act, as amended by s. 1(4)' 
of the Gov^ernment of India (Indian Navy) Act, 1927.* Under old s. 66(6) , 
it was provided that in the application of the Naval Diseipline Act to- 
forces and ships of His Majesty’s navy not raised and provided by the 
Governor-General in Council, the Act of the Indian Legislature is subject 
to such modifications and adaptations as may fee made by His Majesty 
in Council. 

Provisions 106. — (1) The Federal Legislature shall not by reason 

tton°fQ?g!v- only of the entry in the Federal Legislative List relating 
ing effect to to the implementing of treaties and agreements with 
a^emew^"^' Other Countries have power to make any law for any Province 
except with the previous consent of the Governor, or for a 
Federated State except with the previous consent of the 
Ruler thereof. 

(2) So much of any law as is valid only by virtue of 
any such entry as aforesaid may be repealed by the Federal 
Legislature and may, on the treaty or agreement in question 
ceasing to have effect, be repealed as respects any Province 
or State by a law of that Province or State. 

(3) Nothing in this section applies in relation to any 
law which the Federal Legislature has power to make for a 
Province or, as the case may be, a Federated State, by virtue 
of any other entry in the Federal or the Concurrent 
Legislative List as well as by virtue of the said entry. 

Item 3 of List I of the Federal Legislative List, in the Seventh 
Schedule empowers the Federal Legislature exclusively to legislate for 
the purpose of implementing treaties and agreements with other countries. 
But this does not empower it to make laws on this subject affecting any 
Province or Federated State except with the previous consent of the 


1 See s. 110(6) (ii) and notes thereto, 
s 17 & IS Qeo. 5, Chapter 8. 
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International 

obligations 


Crovemor or of the Ruler of that State. But this does not affect the right 
the Federal Legislature may have, in virtue of any other entry in List I or j 
III, to make laws affecting a Province or a Federated State or in virtue 
•of the other subjects included under item 3 of List I. 

In the White Paper, ^ it was proposed that in the exclusively Federal 
List of subjects, should be included : ‘ External 
Affairs, including International Obligations, sub- 
ject to previous concurrence of units as regards 
non-federal subjects.’ In the Joint Committee Report,* the item was 
modified, thus : ‘ External Affairs, including international agreements, 
but with regard to future agreements relating to subjects within the 
exclusive jurisdiction of a unit, only so far as they have been made 
with the previous concurrence of that unit ’. For an example of an 
Act passed to give effect to treaties, see the Indian Naval Armaments 
Act, 1923 (VII of 1923), as amended by Act VIII of 1931, to give effect 
in British India to the Treaties for the Limitation of Naval Armaments 
signed on behalf of His Majesty. 

A very interesting comparison is afforded by the corresponding 
p . , provisions of the Canada Act, as explained in 

recent decisions of the Privy Council. S. 92 of 
the Canada Act enumerates the subjects to be dealt with exclusivelj' 
by the provincial legislatures. S. 91 tabulating the subjects to be dealt 
with by the Dominion Parliament, provides that ‘ it shall be lawful for 
the Queen by and with the advice and consent of the Senate and House 
of Commons to make laws for the peace, order, and good government of 
Canada, in relation to all matters not coming within the classes of 
subjects by this Act assigned exclusively to legislatures of the provinces ’. 
S. 132 of the Canada Act provides : 


The Parliament and Government of Canada shall have all' 
powers necessary or proper for performing the obligations of Canada 
or of any province thereof, as part of the British Empire, towards 
foreign countries, arising under treaties between the Empire and 
such foreign countries. 


This section was considered by the Privy Council in the Aeronaiitics 
Case} During the Peace Conference, a convention relating to aerial 
navigation was signed by the Allied and Associated Powers, including 
Canada, and was ratified by His Majesty on behalf of the British Empire 
in 1922. With a view to performing her obligations as part of the 
Empire, under this Convention then in course of preparation, the Dominion 
Parliament passed the Air Board Act in 1919. In 1927, a question was 
raised as to the legislative authority of the Parliament to sanction regula- 
tions for the control of aerial navigation generally in Canada, in particular 
in their application to flying operations within a province. Important 
observations were made by Lord Sankey L.C. as to canon of construction 
applicable to such states : 

Inasmuch as the Act embodies a compromise under which the 
original provinces agreed to federate, it is important to keep in 
mind that the preservation of the rights of minorities was a condi- 
tion on which such minorities entered into the federation, and the 


' W.P. Prop. Ill, and item 8 in Appendix VI thereto. 

2 J.C.B. 232, and item 8 in List I in the Revised Lists attached. 

3 [1932] A.C. 51. 
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foundation upon which the whole structure was subsequently- 
erected. The process of interpretation as the years go on, ought not 
to be allowed to dim or whittle down the provision of the original 
contract upon which the federation was founded, nor is it legitimate 
that any judicial construction of the provisions of ss. 91 and 92 
should impose a new and different contract upon the federating 
bodies. 

The Judicial Committee held that the Dominion legislation was 
valid. In the Radio Case,^ the Committee held that the Dominion 
Parliament has exclusive legislative power to regulate and control radio 
communication in Canada, the Dominion Act being passed to give effect 
to a convention during the Peace Conference under circumstances similar 
to those in the Aeronmtica Case. It was urged that s. 192 of the Canada 
Act did not apply as the obligation of Canada to ratify the convention 
was not her obligation as part of the British Empire, but in virtue of 
her new status as an international person. Lord Dunedin, at p. 312,, 
said : 

The idea of Canada as a Dominion being bound by a convention 
equivalent to a treaty with foreign powers was quite unthought 

of in 1867 It is not therefore to be expected that such 

a matter should be dealt with in explicit words in either s. 91 or s. 92. 
Such legislation falls within the general words at the opening of 

s. 91 In fine, though agreeing that the convention is not a 

treaty as is defined in s. 132, their Lordships think that it comes to 
the same thing. 

The Judicial Committee, however, seem to have come to a different 
conclusion in A.O. for Canada v. A.O. for Ontario^ where the question 
was as to the validity of certain industrial legislation passed by the 
Dominion Parliament, to give effect to conventions adopted by the 
International Labour Conference in accordance with the relevant articles 
of the Peace Treaty, which were ratified by the Dominion Parliament ; 
it was contended that this legislation was ultra vires, as the subject 
matter of the Acts was, by s. 92 of the Canada Act, within the exclusive 
competence of the provincial legislatures. The Dominion contended 
that this legislation could be, justified either (I) under s. 132 of the Canada 
Act, or (2) under the general powers, sometimes called the residuary 
powers, given by s. 91, Canada Act, to make laws for the peace, order 
and good government of Canada in relation to all matters not coming 
within the classes of subjects by this Act assigned exclusively to the 
provincial legislatures. The Judicial Committee held the Dominion 
legislation was invalid. The obligations, as Lord Atkin observed, were 
not those of Canada as part of the British Empire, but of Canada by 
virtue of her new status as an international person, and did not arise 
under a treaty between the British Empire and foreign countries. For 
the purposes of ss. 91 and 92, the distribution of legislative powers 
between the Dominion and the provinces, there was no such thing as 
timty legislation as such. The distinction was based on classes of 
subj^ts, and as a treaty dealt with a particular class of subjects, so 
would the legislative power of performing it be ascertained. (It may be 
noted that the provision of s. 106 of the Indian Act regarding future 

1 [1902] A.C. 304. 

2 (1937) S3 T.L.R. 326 ; see also other similar cases considered by the tTudiciel 
Committee in 63 T.L.R. 330, 332, 334, 337 and 340. 
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international agreements follows this distinction.) Lord Atkin made 
the following noteworthy observations : 

It must "not be thought that the result of the present decision 
was that Canada was incompetent to legislate in performance of 
treaty obligations. In totality of legislative powers, Dominion and 
provincial together, she was fully equipped. And the legislative 
powers remained distributed ; and if in the exercise of new functions 
derived from her new international status she incurred obligations, 
they must, so far as legislation was concerned, when they dealt 
with provincial classes of subjects, be dealt with by the totality of 
powers — ^in other words, by co-operation between the Dominion and 
the provinces. While the ship of state now sailed upon larger 
ventures and into foreign waters, she still retained the watertight 
compartments which were an essential part of the original structure. 

107 . — (1) If any provision of a Provincial law isinoon- 
repugnant to any provision of a Federal law which the^^^ 
Federal Legislature is competent to enact or to any provision Federal laws 
of an existing Indian law with respect to one of the matters ^ciaior 
enumerated in the Concurrent Legislative List, then, state law 
subject to the provisions of this section,, the Federal law, 
whether passed before or after the Provincial law, or, as 
the case may be, the existing Indian law, shall prevail and 
the Provincial law shall, to the extent of the repugnancy, 
be void. 

(2) Where a Provincial law with respect to one of the 
matters enumerated in the Concurrent Legislative list 
contains any provision repugnant to the provisions of an 
earlier Federal law or an existing Indian law with respect 
to that matter, then, if the Provincial law, having been 
reserved for the consideration of the Governor-General or 
for the signification of His Majesty’s pleasure, has received 
the assent of the Governor-General or of His Majesty, the 
Provincial law shall in that Province prevail, but neverthe- 
less the Federal Legislature may at any time enact further 
legislation with respect to the same matter : 

Provided that no Bill or amendment for making any 
provision repugnant to any Provincial law, which, having 
been so reserv^, has received the assent of the Governor- 
General or of His Majesty, shall be introduced or moved in 
either Chamber of the Federal Legislature without the 
previous sanction of the Governor-General in his discretion, 

(3) If any provision of a law of a Federated State is 
repugnant to a Federal law which extends to that State, 
the Federal law, whether passed before or after the law 
of the State, shall prevail, and the law of the State shall, 
to the extent of the repugnancy, be void.* 


^ See J.C.P.. 229, 232 end 236 and notes to s. 100. 
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Subject to the provisions of subsection (2), this section provides for the 
paramountcy or predominance of federal legislation. In any field of legis- 
lation in which both the Federal Legislature and the State or Provincial 
Legislatures have rights of legislation, federal enactments will prevail over 
state or provincial laws on the same subject-matter, which would otherwise 
be perfectly valid and eifeetive . Although there is a statutory delimitation 
of legislative jurisdictions, cases of conflict may arise in respect of federal 
and provincial laws. Federal legislation dealing with a subject-matter 
reserved to it (railwa 3 's, for instance) may validly embrace matters 
(e.g. the Law of Master and Servant) which are in general reserved to the 
State or Province if it is so doing merely in the course of dealing with its 
own subject-matter (e.g. railways) and incidentally thereto. In such 
cases, the state or a provincial law is to the extent of its inconsistency 
with the federal law is void. It will be observed that legislation, within 
subsection (1) refers to subjects which are not included in the Concurrent 
Legislative List. This is provided for in the subsection (2). There is 
no concurrent list in the case of the Federated States who have power of 
exclusive legislation on the subjects not included in the Instrument of 
Accession as federal subjects. 



CHAPTER II 


RESTRICTIONS ON LEGISLATIVE POWERS 
INTRODUCTION 

The old Government of India Act contains various provisions, 
all taken from earlier Acts, which place limitations upon the powers' of 
the Indian Legislatures. The general effect of these provisions is, inter 
alia, that any legislation passed in India, if it is in any way repugnant 
to any Act of Parliament applying to India, is to the extent of the 
repugnancy null and void. But the principle of the supremacy of 
Imperial legislation is abandoned in the present Act as being inappro- 
priate for adoption as part of the new constitution as it would umieces- 
sarily fetter the powers of the Indian Legislatures in matters of local 
interest. The Indian Legislatures, Federal or Provincial, have been given ' 
power to affect Acts of Parliament {other than the Constitution Act itself) 
proyided that the Governor-General acting in his discretion has given 
his previous sanction to the introduction of the Bill and his subsequent 
assent to the Act when passed ; in other words, the combined effect of 
such previous sanction and subsequent assent will be to make the Indian 
enactment valid even if it is repugnant to an Act of Parliament applying 
to India. In his decisions on the admis.sibility of any given measure ! 
the Governor-General would, of course, on the constitutional plan j 
indicated in s. 14, be subject to directions from the Secretary of State. 
Beyond these provisions, no further external limitation has been placed 
on the powers of the Indian Legislatures in relation to Parliamentary 
legislation. For the power of the Dominion Parhaments, see Appendix I. 

But there are certain matters which the Act has placed beyond the 
competence of the Indian Legislatures and whiQ.h„have been leffc-fori 
Parliament exclusively to deal with — ^namely, legislatioij ..affecting -the I 
Snvi^p^ign, the RoyS'l Family and the sovereignty of t he Crown-over ! 
British.India^ Moreover, the Army Act, the Air Force Act aiiEthej- 
Naval Discipline Act have bee n placed beyond the range of alteration! 
by In^aaiegisiatiou. Siniilar" restrictions have also been placed on the ' 
power to make laws affecting British nationality. The Legidature-has ■ 
however authority to apply the Naval Discipline Act to the Indian naval 
forces, under s. 105. 

But the power to vary the pfovisionSnof-Actgof Parliament does 
not relate to this Act which contains no provisioi^ (except in certain 
specified matters, .see s. 308), delegating to the Indian Legislatures general 
powers to alter the Act, and such powers must necessarily remain with 
Parliament by means of further legislation as and when required. 

The powers of the Indian ‘Legialatures_rest on the present Act which 
defines the extent of their respective autfiOTities. In Reg v. Burah *• 
the principle was generally established that the power conferred is not 
subject to the rule delegatus non The same doctrine was 

applied in the Canadian case of HodgeyrThe-Queen ® where it was held 


1 (1878) 3 App. Cas. 889. 
i (1884) 9 App. Cas. 117. 
15 
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that within the limits prescribed in s. 92 of the British North America 
Act, the legislatures had authority as plenary and as ample as the Imperial 
Parliament in the plentitude of its power iwssessed anS could bestow.^ 
The Act provides for a statutory delimitation of the spheres of competence 
of the Federal and the Provincial Legislatures, so that a law passed by one 
Legislature must fulfil two conditions before it is valid : not only must its 
subject matter fall within the competence of that Legislature but every 
part of the law (unless it relates to a matter in the concurrent field, i.e. 
List III to the Seventh Schedule) must be demonstrably excluded from 
the competence of the other. Thus, in regard to federal subjects classified 
in List I of the Seventh Schedule, the Federal Legislature possesses plenary 
powers of legislation. But it has no power to legislate on any subject in 
List II which has been exclusively assigned to the Provincial Legislature. 
The field of its legislative jurisdiction is restricted to the subjects classified 
in Lists I and III of the Seventh Schedule and extends no further. Like- 
wise, the scope of provincial legislation is restricted to subjects mentioned 
in Lists II and III of the Seventh Schedule. In other words, the Federal 
Legislature and each of the Provincial Legislatures possess an exclusive 
jurisdiction over certain subjects and a concurrent jurisdiction in regard 
to certain other subjects. This statutory delimitation of the federal 
and the provincial subjects naturally restricts the scope of the legislative 
activities of the Federal and the Provincial Legislatures, and each is for- 
bidden to act outside the range of its competence. 

The authority of the Indian Legislatures is thus restricted by the 
following considerations : 

(i) The Indian Legislatures are subordinate legislatures and are 

not legislatures of fully soverei^“8tates. Their asithority 
is fully defined in the Act and extends no further. But 
within the limits prescribed in the Act, their authority is 
as plenary and as ample as that of the Imperial Parliament. 

(ii) The jurisdictions of the Federal and the Provincial Legislatures 

have been statutorily defined and neither can encroach on 
the field exclusively assigned to the other. The statutory 
distinction, of federal and provincial subjectT^ulIy "pres- 
cribes the extent of their powers inter se. ■ 

(iii) Power's have" been granted to vary the provisions of_A.cts_of 

Parliament applying to India. The Federal Legislature 
must in exercise of this power follow the special procedure 
set out in s. 108. The same procedure must be adopted 
in regard to the legislation of other subjects mentioned in 
that section. 

(iv) Legislation in regard to subject matters mentioned in s. 110 ' 

has been, absolutely excluded from the competencer of the 
Indian Legislature. • 

(v) The power to amend the Imperial Acts applying to India 

does not include the. power of_a,lte.ring. the provisions of 
thi s Act .'~'But in regard to matters referred to' in' sT 308, 
specific provision has been made empowering the Federal 
or Provincial Legislature presenting an address recommend- 
ing amendments in certain specific matters.® 


1 See also Potcell v. The Apollo Candle Co. (1885) 10 App. Cas. 282 . 
^ See notes to s. 308. 
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108.-(1) Unless the Governor-General in his discre- Sanction of 
tion thinks fit-to give his previous sanction, there shall not 
be introduced into, or moved in, either Chamber of the Governor re- 
Federal Legislature, any Bill or amendment which — 

(а) repeals, amends or is repugnant to any provisions lative pro- 

of any Act of Parliament extending to British 
India ; or 

(б) repeals, amends or is repugnant to any Governor- 

General’s or Governor’s Act, or any ordinance 
promulgated in his discretion by the Governor- 
General or a Governor ; or 
(c) affects matters as respects which the Governor- 
General is, by or under this Act, required to 
act in his discretion ; or 


{d) repeals, amends or affects any Act relating to any 
police force ; or 

(e) affects the procedure for criminal proceedings in 
which iiUropean British subjects are con- 
cerned ; or 

(/) subjects persons not resident in British India to 
greater taxation than persons resident in 
British India or subjects companies not whoUy 
controlled and managed in British India to 
greater taxation than companies wholly con- 
trolled and managed therein ; or 
{g) affects the grant of relief from any Federal tax 
on income in respect of income taxed or 
taxable in the United Kingdom, 


(2 ) Unless the Governor-General in his discretion thinks 
fit to give his previous sanction, there shall not be intro- 
duced into, or moved in, a Chamber of a Provincial Legisla- 
ture any Bill or amendment wliich — 

{a) repeals, amends, or is repugnant to any provisions 
of any Act or Parliament extending to British 
India ; or 

(6) repeals, amends or is repugnant to any Governor- 
General’s Act, or any ordinance promulgated 
in his discretion by the Governor-General ; 
or 

(c) affects matters as respects which the Governor- 
General is by or under this Act, required to 
act in his discretion ; or 

{d) affects the procedure for criminal proceedings in 
which European British subjects are con- 
cerned ; 
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and unless the Governor of the Province in his discretion 
thinks fit to give his previous sanction, there shall not be 
introduced or moved any BiU or amendment which — 

(i) repeals, amends or is repugnant to any Governor’s 

Act, or any ordinance promulgated in his 
discretion by the Governor ; or 

(ii) repeals, amends or affects any Act relating to 

any police force. 

(3) Nothing in this section affects the operation of any 
other provision in tins Act wliich requires the previous 
sanction of the Governor-General or of a Governor to the 
introduction of any BiE or the moving of any amendment. 

This section does not prescribe the extent of the powers of the 
Indian Legislatures. It lays down the procedure to be adopted whenever 
legislation is contemplated in the field of subjects mentioned in the 
section. See Introduction to this Chapter. 

It should be observed that, subject to s. 110(&), the Federal Legisla- 
ture possesses the power to alter the provisions of the Imperial Acts 
applying to India (except the Constitution Act).^ 

Cl. {1) {d) : In J.C.R. 91, it is recommended that the previous ! 
sanction of the Governor given in his discretion should be required for 
any legislation which would amend or repeal the general Police Acts 
in force in the Province or any other Police Acts. It will be open to the 
Governor-General to give directions to the Governor as to the making, 
maintenance or amendments of all police rules. 

Cl. (e) .■ The Indian Criminal Procedure Code contains special pro-1 
cedure for criminal proceedings against European British subjects. 1 

Cl. if) : See Introduction to Part V, Chapter III and s. 112 and 
notes thereto. 

Cl. (•?) ; This section does not affect the other sections in this Act 
requiring previous sanction of the Governor-General or of the Governor ; 
e.g. ss. 141, 153, 182(2), 206(3), 299(3), etc. 

Require- 109. — (1) Where under any provision of this Act the 

SnctL^Jd sanction or recommendation of the Govemor- 

recommend- General or of a Governor is required to the introduction or 
regarfe*d ^ passing of a BiE or the moving of an amendment, the giving 
matters of of the saiictioii or recommendation shaE not be construed 
procedure precluding him from exercising subsequently in regard 
to the BiE in question any powers conferred upon him by 
this Act with respect to the withholding of assent to, or 
the reservation of, BiEs. 

(2) No Act of the Federal Legislature or a Provincial 
Legislature, and no provision in any such Act, shaU he 
invahd by reason only that some previous sanction or 


1 See B. 308. 
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recommendation Avas not given, if assent to that Act was 
given — 

(a) where the previous sanction or recommendation 

• required was that of the Governor, either by 
the Governor, by the Governor-General, or 
by His Majesty ; 

(&) where the previous sanction or recommendation 
required was that of the Governor-General, 
either by the Governor-General or by His 
Majesty. 

For some sections of this Act, requiring previous sanction, see 
ss. 141, 163, 182(2), 192, 206(3). 

110. Nothing in this Act shall be taken — Savings 

(а) to affect the poAver of Parliament to legislate for 

British India, or any part thereof ; or 

(б) to empower the Federal Legislature, or any 

Provincial Legislature — 

(i) to make any law affecting the Sovereign or the 
Royal Family, or the succession to the 
Crown, or the sovereignty, dominion or 
suzerainty of the Crown in any part of 
India, or the law of British nationality, or 
the Army Act, the Air Force Act, or the 
Naval Discipline Act, or the law of Prize 
or Prize courts ; or 

(ii) except in so far as is expressly permitted by 

any subsequent provisions of this Act, to 
make any law amending any provision of 
this Act, or any Order in Council made 
thereunder, or any rules made under this 
Act by the Secretary of State, or by the 
Governor-General or a Governor in his dis- 
cretion, or in the exercise of his individual 
judgment ; or 

(iii) except in so far as is expressly permitted by 

any subsequent provisions of this Act, to 
make any law derogating from any prero- 
gative right of His Majesty to grant special 
leave to appeal from any court. 

This section further reserves the power of deciding as to British ' 
nationality to Parliament. The acquisition of British nationality is i 
regulated by the British Nationalitj’- and Status of Aliens Acts, 1914 ‘ and 


1 4 & 5 Geo. 6, c. 17. 
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the Amending Acts of 1918,^ of 1922® and of 1933.® The Act of 19141 
provides that the nationality which can be acquired by birth in British/ 
territory or British ships, marriage, descent, residence or naturalization,; 
produces the status of a British subject throughout the British Empire. 
But nothing prevents the differential treatment of different classes of 
British subjects as to immigration or otherwise, and the Act does not 
confer on the British subjects an indefeasible right of entry to every 
part of the British Empire.* Under the Immigration into India Act 
(Act III of 1924), power has been given to the Government to regulate 
entry and residence of British subjects domiciled in other British 
possessions on the basis of reciprocity ; the position of the people of 
Burma is exactly similar to that of India. The legislature of Burma 
can modify the British legislation as to naturalization within the same 
limits as can be done in India. But it will equally be unable to affect 
the general principles of that legislation. The subjects or Rulers are ' 
not British subjects, but are eligible for naturalization. The Rulers of, 
States are exempt from the jurisdiction of municipal courts in England. 
The provision of the Act of 1914 regarding acquisition of British 
nationality by birth, marriage, etc., is operative in British India, but local 
nationality may be conferred by the authority of the Indian Legislature. 
Thus there is a provision in the Indian Naturalization Act (Act VII 
of 1926) for the grant of naturalization to certain persons not being 
subjects of any state in Europe or America nor of any state in which an 
Indian British subject is prevented by law from becoming a national by 
naturalization ; and such nationality is valid in British India. 

Aliens in India owe temporary allegiance to the Crown and are 
Aliens entitled to the protection of Indian law. They are' 

triable in the same manner as natural-bom subjects. 
So long as ho resides in the country with permission, express or implied, 
he is a subject by local allegiance, with a subject’s rights and obligations. 
But the right of an alien resident to protection is contingent on his 
observing the duty of allegiance within the realm. Johnstone v. Pedlar, ® 
De Joges v. Attorney -General.^ They are subject to certain discrimination 
in respect of membership of local bodies, but there is no law which 
forbids omiership of land by foreigners in India. Mayor of Lyms v. 
East India Company! But under the Foreigners Act (Act III of 1864 
and Act III of 1915), aliens may be prevented from landing on Indian 
soil or residing in India. The central and local Governments have power 
to expel foreigners from British India and apprehend and detain any one 
who refuses to obey the order. They may also be required to report 
their arrival and to reside in India subject to observance of certain rules 
and regulations. 

Alien enemies residing in British India may sue in the courts of 
British India with the permission of the Governor-General in Council.® 
As ^ to who are alien enemies, see Anjelina v. Joseph! and Deutsch 
Asiatiche Bank v. Hira Lall}° Suits against the Rulers of Indian States, 
Chiefs, foreign ambassadors and envoys may be instituted in a com- 


» 8 & 9 Geo. 5, c. 38. 2 12 & 13 Geo. 5, c. 44. 

® 23 & 24 Geo. 5, c. 49. 4 See s. 111. 

S [1921] 2 A.C. 262. a [1907] A.C. 326. 

7 (1836) 1 Moo. Ind. App. 17S. 

s See s. 83 of the Civil Procedure Code Act, Act V of 1908. 

» (1917) 39 All. 377. lO (1919) 46 Cal. 626. 
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petent Indian court with the consent of the Governor-General in Council, 
but consent will not be given unless the Ruler, ambassador or envoy : 

(а) has instituted a suit in the court against the person desiring 

to sue him ; or 

(б) by himself or by another trades within the local limits of the 

jurisdiction of the court, or 

(c) is in possession of immovable property situate within those 
local limits and is to be sued with reference to such property 
or for money charged thereon ; and no decree can be exe- 
cuted against such person without the consent of the 
Governor-General in Council.* 

The provisions of the Naval Discipline Act may be made applicable 
by the Federal Legislature to Indian naval forces with modifications and 
adaptations. The Naval Discipline Act however is to apply to Indian 
naval forces placed at the disposal of the admiralty.® 

The regulation of prize law and prize courts has been excluded 
from the jurisdiction of the legislatures in India. Any Colonial Court of 
Admiralty (a term which covers certain Indian courts) may be empowered j 
to sit as a Prize Court, as was done in the War (1914-18).® The Governor- j 
General is ex-officio ‘ Vice-Admiral ’. The Courts (Colonial) Jurisdiction i 
Act, 1874,* which regulates punishment for admiralty offences where 
there is no corresponding colonial offence applies to India, and under the 
Colonial Courts of Admiralty Act,® the Indian Legislature declared the 
High Courts at Calcutta, Madras, Bombay, Patna, and Rangoon, the 
Court of the Resident at Aden and the district court at Karachi, to bo 
Courts of Admiralty with the jurisdiction of that Act. The courts have 
also jurisdiction under the Merchant Shipping Act® over British subjects 
for offence committed on foreign ships to which they do not belong and 
on British ships at foreign ports, over aliens for offences committed on 
British ship on the high seas and over members of ships’ crews or ex- 
members for offences committed anywhere outside the British Dominions, 
and under the Territorial Waters Jurisdiction Act,^ over offences com- 
mitted by aliens or alien ship in territorial waters. The Indian Penal 
Code obviously applies where the offences are also offences under the 
code. In all other ca.ses, the crime is to be an offence under English 
Law', the procedure and penalty under the Act of 1874 being determined 
by local law, as was held in Qm,tn v. Barton? 

The position of the Indian Navy is not altered in substance by the 
Act. The Government of India (Indian Navy) Act, 1927,® enhances 
the status of the naval force in India and ranks it with those of the 
Dominions. That measure has been repealed by this Act but its essential 
provision of legislative power to India*® is retained and the limitation 

1 See s. 86 of the Civil Procedure Code. 

® See B. 105 and notes thereto. 

3 See the Prize Courts Act, 1864, the Naval Prize Act, the Prize Courts 
(Procedure) Act, 1915. See also the Chile [1914], 212. 

* 37 & 38 Viet., o. 22. 

5 53 & 54 Viet., c. 27, 1890, (see also Act XVI of 1891, s. 2). 

B 57 & 58 Viet., c. 69, bs. 686-687. 

41 & 42 Viet., c. 73, 1878. 

8 (1899) 16 Cal. 238 ; Queen v. Gunning (1894) 21 Cal. 782. 

® 17 & 18 Geo. 5, o. 8. 

10 See item I of the Federal Legislative List. 
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on the use of Indian revenues ^ also remains. The power of the Governor- 
General to transfer the force to the control of the Admiralty is pre- 
served on condition that Indian funds can be used only if the defence of 
India is involved.® 

Cl. (6) (ni) : See notes to s. 2 under Prerogative Powers ; and 
s. 206(2) and notes thereto. 

1 See s. 160(1). 

2 See B. 105. 



CHAPTER III 

PROVISIONS WITH RESPECT TO DISCRIMINATION, ETC. 


lifTRODUCTIOIT 

The provisions of this chapter safeguard the commercial and the 
trading interests of the British subjects, domiciled in the United Kingdom. 
The Federal or the Pro^ dncia l Governmen t ha.vf» power to dif- , 
Sre hliate betw een^tionals and the British subjects or to reserve certai n 
domestic spheres of trade for its nationals, to. the exclusion_Df others, i 
A special responsibility is imposed on the Governor-General for the • 
prevention of action which would subject goods of United Kingdom or of , 
Burma imported into India to discriminatory or penal treatment.^ In 
addition to conferring this special responsibility, the Act contains pro- 
visions prohibiting discrimination against British subjects domiciled 
in the United Kingdom and against British trade and commercial interests 
in India. The Simon Commission were not, liowever, in favour of 
statutory provisions against discriminatorj' legislation : 

Spokesmen of various minorities, religious and racial, have 
urged before us that the powers of the Indian legislatures should be 
so defined in the Governing statutes, as to exclude the possibility 
of discriminatory legislation by making it invalid .... It was 
represented to us by the Eimopean Association and the Associated 
Chambers of Commerce that constitutional safeguards are required 
against legislation, central or provincial, which would discriminate 
against particular sections of the community in matters of trade, 
taxation or commerce .... Many other interests have asked for 
constitutional safeguards and we are clear that statutory protection 
could not be limited to particular communities or to discrimination 
in matters of trade and commerce only. The statutory provision 
would have to be drawn so widely as to be little more than a statement 
of abstract principle affording no precise guidance to courts which 
would be asked to decide whether a particular group constituted a 
minority and whether the action complained of was discriminatory 

These objections are decisive against the proposal to 

prevent discriminating legislation by attempting to define it in a 
constitutional document.* 

The Joint Select Committee were however, of a contrary view, and 
their proposals on the subject, with certain minor modifications, have 
been embodied in the Act.® 

Discrimination may be of two kinds, administratLvo or legislaUye. , 
Discrimination With regard to administrative discrimination, the 
Act imposes a special responsibility on the Gover- 
nor-General and the Governors to deal with proposals which they may 
regard as likely to have discriminatorj'^ effects in the administrative 
sphere. The subject of legislative discrimination is dealt with in the 
various provisions of this chapter. A law is deemed to discriminate. 


* See ss. 12(e) and (/) and 52(d), and notes thereto. 
2 Vol. II, par. 156. 


3 J.C.R.. pars. 342-65. 
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against persons or companies if it would result in any of them being 
liable to greater taxation or other disabilities than that to which they , 
would be liable if domiciled or incorporated in British India. British 
subjects domiciled in the United Kingdom and British subjects domiciled 
in British India are thus treated as standing on the same footing and the 
relations between India and Great Britain are declared to be based on 
reciprocity. 

The following classes of rights are declared and any legislation, 
federal or provincial, which is inconsistent with these declarations is 
invalid and can be challenged as snch in the Courts. 

(а) The Act contains a general declaration as to rights of British 
subjects domiciled in the United Kingdom. N q Br itish subject shall be 
disabled in British India from holding office or practising aiiy prd^^ion, 
tride 'or calling, by reason of his religion, descent, trade or calling or 
place of birth. The privilege is, however, not extended to British 
subjects- resident in the overseas dominions. No statutory disabilities 
based upon racial or religious grounds may be imposed on British subjects 
domiciled in the United Kingdom in respect of the following matters : 
taxation, travel or residence, the holding of property, the holding of 
public office, the carrying of trade, profession, occupation, or calling in 
British India. 

The provision relating to discriminatory taxation also applies to 
British subjects domiciled in Burma (including companies incorporated 
in Burma). 

No laws restricting the right of entry into British India shall apply 
to British subjects domiciled in the United Kingdom. But the right of 
competent authorities to exclude or remove an undesirable person is 
reserved and the entry of any person may be subjected to quarantine 
regulations. 

(б) Companies incorporated in the United Kingdom and trading in 
India cannot be subjected to any discriminatory taxation, or imposts or 
rates and cesses or to any other statutory disaT)ility where such dis- 
crimination is based on the domicile, residence, language, race or religion, 
descent or place of birth of the directors, shareholders, officers, agents or 
servants. Such companies, if otherwise qualified shall not be excluded 
from receiving bounties, grant or subsidies from the Government, if 
such exclusion is based on the grounds referred to above. But a distinc- 
tion has been drawn between companies, already engaged at the date of 
the Indian Act which authorizes the grant in that branch of trade or 
industry which is sought to encourage, and companies which engage in 
it subsequently to the passing of the Subsidy Act. In the case of the 
latter, an Act of Federal Legislature or of the Provinci d Legislature may 
require that the company shall not be eligible for any grant, bounty or 
subsidy out of public revenues under the Act, unless and until such require- 
ments as are specified in s. 116(2) as to their incorporation and composition 
and other conditions are fulfilled. But no distinction is made between 


persons and bodies (domiciled in the United Kingdom) trading in India 
but neither resident nor possessing establishments in India, on one hand, 
and those having residence and possessing establishments in India, on, 
the other. A British company be entitled to subsidies and grants' 
in aid to the same extent as an Indian company, provided that it is 
incorporated before the Bounty Act is passed. 

The privileges conferred on the British subjects domiciled, and 


Reciprocity 


companies incorporated, in the United Kingdom 
are based on reciprocity, and accordingly it is 
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provided that no British subject or company is to benefit from these 
provisions which prohibit discrimination if and so long as similar re.stric- 
tions are imposed, by or under the law of the United Kingdom in regard 
to companies incorporated in and persons domiciled in Briti.sh India. 
The Secretary of State explained in a Memorandum to the Joint Select 
Committee that the prohibition against discriminatory legislation is not 
intended to interfere with freedom of contract or for example, to prevent ! 
persons desirous of forming a company including in the Articles of the 
company such provisions as they think fit, even though these provisions i 
may be contrary to the principles laid down in this chapter. It was | 
further stated that the instrument of Instructions to the Governor- 
General and the Governors would include a clause requiring them to 
withhold assent or to reserve for the signification of His Majesty’s pleasure 
any Bill, which, though not in form discriminatory, the Governor-General 
or the Governor, in his discretion, considers likely to subject to unfair 
discrimination any class of His Majesty’s subjects protected by the 
provisions of this chapter. He fxirther stated that the existing conven- 
tion as to the purchase of stores is not to be disturbed. India can place 
her order in the cheapest market. 

(c) There is a special provision with regard to ships and shipping. 
Although under s. 10S{a), power has been granted to the Federal Legisla- 
ture to prohibit or restrict the operation of the Merchant .Shipping Act, 
1894 in India, ships registered in the United Kingdom shall not bej 
subjected, directlj' and indirectly, by law in British India, to any dis- ; 
crimination whatsoever either as regards the ship or her officers or^pre"^ 
or her passengers or cargo to which ships registered in British India would 
not be subjected in the United Kingdom. 

{d) The Indian Legislatures are free to prescribe the conditions under 
which the practice of professions is generally to be carried on, provided ] 
that every person now practising a profes.sion in British India or holding ' 
any office or performing any function in British India on the_strength 
of British qualification shall be entitled to do so. i 

The case of medical practitioners is separately dealt with. The j 
The medical following observations were made by the Joint •; 
profession Select Committee on this subject ; 

The question of the mutual recognition of medical practitioners 
in the United Kingdom and British India has unhappily become a 
matter of political controversy in India during the last few years ; 
and in view of its importance to both countries, it seems desirable 
that we should describe shortly the present situation. The Medical 
Act, 1886, empowers His Majesty, by Order in Council, to apply the 
Act to any British possession ‘ which in the opinion of His Majesty 
affords to the registered medical practitioners of the United Kingdom 
such privileges of practising in the said British possession .... as 
to His Majesty seem just The Act had been applied to India, in | 
view of the recognition there accorded to practitioners registered 'i 
in the United Kingdom ; and this entitled any person who holds 
an Indian Medical diploma recognized for the time being by the '/ 
General Medical Council as ‘ furnishing a sufficient guarantee of the 
possession of the requisite knowledge and skill for the efficient 
practice of medicine, surgery and midwifery ’ to be registered on 
application in the United Kingdom medical register. The Act also . 
provides that, where the General Medical Council have refii.sed to ' 
recognize a medical diploma for this purpose, the Privy Council, ' 
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on application being made to them, may if they think fit, after eon- 
sidering the application and after communicating with the General . 
Medical Council order the latter to reeognize the’ diploma and the 
Council are under a statutory obligation to do so. It will thus be 
seen that though the Act is based upon the principle of reeiprocity, 
the General Medical Council is not compelled to give an automatic 
recognition to each and every diploma conferred in the other countries 
to which the Act applies, but is entitled, subject to an appeal to the 
Privy Council, to satisfy itself that any particular diploma is such 
as to furnish a sufficient guarantee of the possession of requisite 

medical knowledge and sldll The General Medical Council 

in the United Kingdom does not itself confer medical degrees. It 
keeps the medical register ; that is to say, a register of medical prac- 
titioners who have passed a qualifying examination in medicine, 
surgery, midwifery, held by Universities in the United Kingdom and 
certain other bodies, in which a standard of proficiency satisfactory 
to the Council has been attained ; and the Council, though they 
do not themselves examine, are thus able in effect to secure that 
the qualifying examinations and the standard of proficiency are 
adequate.^ 

In 1892, Indian Medical degrees were recognized by the General 
Medical_ Council for purposes of registration in Great Britain. Since 
1922, the recognition has been accorded only for a limited period and has 
been accorded from year to year, on the reports of ad hoc inspectors 
appointed on behalf of the Council to investigate medical study examina- 
tions. In 1930, the Council resolved to withdraw its conditional recogni- 
tion of Indian medical degrees in consequence of the rejection of its 
recommendation to establish some central authority in India similar to 
the General Medical Council which would be re.sponsible for the efficiency 
of the medical training given in India and whieh would guarantee that 
the possession of Indian medical degrees ensured the possession of the 
requisite minimum qualifications accepted for registration in Great 
Britain. In 1933, however, the Indian Medical Council Act (Act XXVII 
of 1933) was passed, which provided for the constitution of a Medical 
Council in India. The Joint Parliamentary Committee say * : 

This Act sets out in the First Schedule the medieal qualifications 
granted by medical institutions in British India which are to be 
reeognized for the purposes of the Act and gives the Council power 
to secure by inspection and in the last resort by the withdrawal 
of recognition, an adequate standard of proficiency. In the Second 
Schedule are set out the medical institutions outside British 
India which are to be recognized for the purposes of the Act and in 
this list are included the registerable qualifications granted by 
licensing bodies in the United Kingdom which admit to the United 
Kingdom medical register. These are to continue unaltered for a 
period of four years, but the Council are empowered to enter into 
negotiations with the authority in any country outside British India 
entrusted with the maintenance of a register of medical practitioners 
for the settlement of scheme for the reciprocal recognition of medical 
qualifications. The Governor-General is to be informed of the 
decisions of the Council to recognize or refuse to recognize the 
medical qualifications proposed by the authority abroad for recogni- 


1 Par. 361. 


* Report, par. 363. 
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tion in British India ; and he is to frame a new Schedule (to become 
effective for four years after the commencement of the Act) which 
will comprise" the medical qualifications thereafter to be recognized. 

Provision is also made enabling the Governor-General in Council, 
after the expiration of four years, to amend the Schedule and to 
add further qualifications or to recognize qualifications granted 
before or after a specified date. It -will thus be seen that the 
Governor-General in Council, would on the representations of the 
Indian Medical Council, be free to withdraw at any time after the 
expiration of four years the recognition in British India secured to 
medical practitioners on the United Kingdom medical register, 
though there is a saving for all medical qualifications granted! 
previously. 

But the present Act makes slight modifications in this respect and 
provides that if the Indian Medical Council withholds recognition of any 
of the United Kingdom qualifications set out in the Second Schedule to 
the Indian Act, an appeal may be made to the Privy Council by any 
person (or body) who is prejudicially affected by the decision of the 
Indian Medical Council. The provisions relating to medical qualifications 
apply not only to British subjects domiciled in the United Kingdom 
but also to Burman subjects of His Majesty holding medical diplomas 
granted in Burma or the United Kingdom. Further, the Act makes 
special provisions for the Indian Medical Service, the Royal Army 
Medical Corps and the Royal Air Force Medical Service. The members of 
these services by virtue of the commissions which they hold, shall be 
deemed to possess all necessary statutory qualifications entitling them to 
practise. 

The rights and privileges conferred on the British subjects domiciled 
in the United Kingdom can only be claimed in British India, and the 
various provisions of the Act have no application to the Federated 
States. 

111. — (1) Subject to the provisions of this chapter, a British 
British subject domiciled in the United Kingdom shall be . 

exempt from the operation of so much of any Federal orthT^Cri^^ 
Provincial law as — Kingdom 

(a) imposes any restriction on the right of entry into 

British India ; or 

(b) imposes by reference to place of birth, race, 

descent, language, religion, domicile, residence 
or duration of residence, any disability, 
liability, restriction or condition in regard to 
travel, residence, the acquisition, holding, or 
disposal of property, the holding of public 
office, or the carrying on of any occupation, 
trade, business or profession : 

Provided that no person shall by virtue of this sub- 
section be entitled to exemption from any such restriction, 
condition, liability or disability as aforesaid if and so 
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Taxation 


long as British subjects domiciled in British India are by 
or under the law of the United Kingdom subject in the 
United Kingdom to a like restriction, conditioii, liability, 
or disability imposed in regard to the same subject matter 
by reference to the same principle of distinction. 

(2) For the purposes of the jjreceding subsection, a 
provision, whether of the law of British India or of the 
law of the United Kingdom, empowering any public 
authority to impose quarantine regulations, or to exclude 
or deport individuals, wherever domiciled, who appear to 
that authority to be undesirable persons, shall not be 
deemed to be a restriction on the right of entry. 

(3) Notwithstanding anything in this section, if the 
Governor-General or, as the case may be, the Governor 
of any Province, by public notification certifies that for 
the prevention of any grave menace to the peace or tran- 
quillity of any part of India or, as the case may be, of any 
part of the Province, or for the purpose of combating 
crimes of violence intended to overthrow the Government, 
it is expedient that the operation of the provisions of sub- 
section (1) of this section should be wholly or partially 
suspended in relation to any law, then while the notification 
is in force the operation of those provisions shall be 
suspended accordingly. 

The functions of the Governor-General and of a 
Governor under this subsection shall be exercised by him 
in his discretion.* 

This and the succeeding sections generally declare the rights of the 
British subjects domiciled in the United Kingdom. These prevent the 
imposition of discriminatory taxation or of any statutory disability 
upon them where such disability is based upon racial grounds. They 
possess an unrestricted right of entry into the territories of British 
India, subject only to the right of competent authorities to exclude or 
remove undesirable persons or to impose quarantine regulations. They 
cannot be subjected to statutory disabilities on racial grounds in respect 
of any of the matters referred to in Cl. (6). 

But these rights and privileges are confined to the British subjects 
domiciled in the United Kingdom and are not extended to His Majesty’s 
subjects in the overseas Dominions. 

The provisions of this chapter do not apply to the Federated States 
and the rights mentioned herein can be claimed only in British India. 

112 . — (l)No Federal or Provincial law which imposes 
any liability to taxation shall be such as to discriminate 
against British subjects domiciled in the United Kingdom 
or Burma or companies incorporated, whether before or 

1 See Introduction to this Chapter and J.C.B. 342-52. 
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after the passing of this Act, by or under the laws of the 
United Kingdom or Burma, and any law passed or made in 
contravention of this section shall, to the extent of the 
contravention, be invalid. 

(2) Without prejudice to the generality of the fore- 
going provisions, a law shall be deemed to be such as to 
discriminate against such persons or companies as afore- 
said if it would result in any of them being liable to greater 
taxation than that to which they would be liable if domiciled 
in British India or incorporated b}'^ or under the laws of 
British India, as the case may be. 

(3) For the purposes of this section a company incor- 
porated before the commencement of Part III of this Act 
under any existing Indian law and registered thereunder in 
Burma shall be deemed to be a company incorporated by 
or under the laws of Burma. 

This section applies to British subjects domiciled in the United 
Kingdom and Burma, and to companies incorporated in these two 
countries. 

113.— (1) Subject to the following provisions of this Companies 
chapter, a company incorporated, whether before or after 
the passing of this Act, by or under the laws of the United Kingdom 
Kingdom, and the members of the governing body of any 
such company and the holders of its shares, stock, deben- 
tures, debenture stock or bonds and its ofl&cers, agents, and 
servants, shall be deemed to comply with so much of any 
Federal or Provincial law as imposes in regard to companies 
carrying on or proposing to carry on business in British 
India requirements or conditions relating to or connected 
with — 

(a) the place of incorporation of a company or the 
situation of its registered office, or the currency 
in which its capital or loan capital is expressed ; 
or 

{b) the place of birth, race, descent, language, 
religion, domicile, residence or duration of 
residence of members of the governing body 
of a company, or of the holders of its shares, 
stock, debentures, debenture stock or bonds, 
or of its officers, agents or servants : 

Provided that no company or person shall by virtue 
of this section be deemed to comply with any such require- 
ment or condition as aforesaid if and so long as a like require- 
ment or condition is imposed by or under the law of the 
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United Kingdom in regard to companies incorporated by 
or under the laws of British India and carrying on or 
proposing to carry on business in the United Kingdom. 

(2) If and in so far as any total or partial exemption 
from, or preferential treatment in respect of, taxation 
imposed on companies by or under any Federal or Provincial 
law depends on compliance Avith conditions as to any of 
the matters mentioned in subsection (1) of this section, 
any company incorporated by or under the laws of the 
United Kingdom carrying on business in British India 
shall be deemed to satisfy those conditions and be entitled 
to the exemption or preferential treatment accordingly, so 
long as the taxation imposed by or under the laws of the 
United Kingdom on companies incorporated by or under 
the law’s of British India and carrying on business in the 
United Kingdom does not depend on compliance Avith 
conditions as to any of the matters so mentioned.^ 

It is Avithiii the competence of the Lidian Legislature to lay dowm that 
companies incorporated under an Indian law shall be constituted in a 
particular way. It might lay doTO particular terms of incorporation, 
which might include, for instance, that the Indian companies must have 
a certain proportion of shareholders coming from a certain class, and a 
certain class of directors. The effect of the provisions of this section is 
that if the Indian Legislature lays down such rules of Incorporation which, 
of course, Avould apply to all companies registered in India, then the 
company shall be held to comply sufficiently with those terms as to 
domicile, residence and so forth, if, where the law lays down that they 
must be residents of India or the like, they are domiciled in the United 
Kingdom. This section prevents a company from being prejudiced if 
the law lays doAra that at its incorporation it should include a certain pro- 
portion of Indians and the hke. In that case, the residents of the United 
Kingdom would come as Indians and tlierefore comply with the law. 
The company having complied with the law to that extent would not 
be prejudiced in point of taxation and otherAvise. The consequence is 
that if a company is incorporated in the United Kingdom and trades in 
India, such a company will not be subject to any disabilities on account 
of the fact that it is incorporated in the United Kingdom or that its 
shareholders are not of a particular composition or class or nationality. 
These provi.sions of this chapter Arill not apply if any restriction or 
disability or condition of the kind and based upon racial grounds is 
imposed by the law of the United Kingdom, affecting in Great Britain, 
In^an subjects of His Maje.sty or companies incorporated in India. 

Companies 114. — (1) Subject to the folloAving proAusions of this 

chapter, a British subject domiciled in the United Kingdom 
shall be deemed to comply with so much of any Federal 
or Provincial law as imposes in regard to companies incor- 


» See J.C.R. 262. 
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porated or proposed to be incorporated, whether before or 
after the pa,ssing of this Act, by or under tlie laws of British 
India, any requirements or conditions relating to, or con- 
nected with, the place of birth, race, descent, language, 
religion, domicile, residence or duration of residence of 
members of the governing body of a company, or of the 
holders of its shares, stock, debentm’es, debenture stock 
or bonds, or of its officers, agents or servants : 

Provided that no person shall by virtue of this section 
be deemed to comply with any such requirement or condi- 
tion as aforesaid if and so long as a like requirement or 
condition is imposed by or under the law of the United 
Kingdom in regard to companies incorporated or proposed 
to be incorporated by or under the laws of the United 
Kingdom on British subjects domiciled in British India. 

(2) If and in so far as, in the case of any such companies 
as aforesaid, any total or partial exemption from, or pre- 
ferential treatment in respect of, taxation imposed by or 
under any Federal or Provincial law depends on comphance 
with conditions as to any of the matters aforesaid, then, 
so far as regards such members of its governing body and 
such of the holders of its shares, stock, debentures, deben- 
ture stock or bonds, and such of its officers, agents and 
servants, as are British subjects domiciled in the United 
Kingdom, any such company shall be deemed to satisfy 
those conditions and be entitled to the exemption or pre- 
ferential treatment accordingly, so long as the taxation 
imposed by or under the laws of the United Kingdom on 
companies incorporated by or under those laws does not, 
as regards such of the members of a company’s governing 
body, or such of the holders of its shares, stock, debentures, 
debenture stock or bonds, or such of its officers, agents, or 
servants, as are British subjects domiciled in British India, 
depend on compliance mth conditions as to any of the 
matters aforesaid. 

(3) For the purposes of this section, but not for the 
purposes of any other provision of this chapter, a company 
incorporated before the commencement of Part III of this 
Act under any existing Indian law and registered thereunder 
in Burma, shall be deemed to be a company incorporated 
by or under the laws of British India. 

See notes to s. 113. 

115 . — (1) No ship registered in the United Kingdom ships and 
shall be subjected by or under any Federal or Provincial 
16 
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encourage- 
ment of 
trade or 
industry 


law to any treatment affecting either the ship herself, 
or her master, officers, crew, passengers or, cargo, which 
is discriminatory in favour of ships registered in British 
Tu dia. , except in so far as ships registered in British India 
are for the time being subjected by or under any law of the 
United Kingdom to treatment of a like character which is 
similarly discriminator}’' in favour of ships registered in 
the United Kingdom. 

(2) This section shall apply in rehation to aircraft as 
it applies in relation to ships. 

(3) The provisions of this section are in addition to 
and not in derogation of the provisions of any of the pre- 
ceding sections of this chapter. 

AU Acts of Parliament which apply to India may now be varied or 
lepealedby the Indian Legislatures, subject, of course, to the prior sanction 
of the Governor-General. This matter is of substantial importance in 
the case of merchant shipping — as the provisions of s. 110(1) do away 
with the supremacy of British legislation in respect of this subject. See 
Introduction to this Chapter under Ships and Shipping. 

This section prohibits discriminatory legislation in India in regard 
to ships and shipping. Ships registered in the United Kingdom shall 
not be subjected, directly or indirectly, by law in British India to any 
discrimination whatsoever either as regards the ship or her ofSoers, or 
her crew, or her passengers or a cargo, to which ships registered in British 
India would not be subjected in the United Kingdom. Thus, the ship- 
owners in the United Kingdom would have the right to employ in Indian 
trades, officers holding British certificates of competency and to secure 
to such officers that they shall be subjected to any discriminatory treat- 
ment. The same rule applies to aircraft. 

But see s. 118, which provides that the operation of this section 
may be suspended by Order in Coimcil, if convention on a basis of 
reoiprocity is achieved and legislation passed in the United Kingdom 
and India to give effect to it. 

116 . — (1) Notwithstanding anything in any Act of 
the Federal Legislature or of a Provincial Legislature, com- 
panies incorporated, whether before or after the passing 
of this Act, by or under the laws of the United Kingdom 
and carrying on business in India shall be eligible for any 
grant, bounty or subsidy payable out of the revenues of the 
Federation or of a Province for the encouragement of any 
trade or industry to the same extent as companies incor- 
porated by or under the laws of British India are eligible 
therefor : 

Provided that this subsection shall not apply in relation 
to any grant, bounty or subsidy for the encouragement of 
any trade or industry, if and so long as under the law 
of the United Kingdom for the time being in force com- 
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panies incorporated by or under the laws of British India 
and carrying on business in the United Kingdom are not 
equally eligible with companies incorporated by or under 
the laws of the United Kingdom for the benefit of any grant, 
bounty or subsidy payable out of public moneys in the 
United Kingdom for the encouragement of the same trade 
or industry. 

(2) Notwithstanding anything in this chapter, an 
Act of the Federal Legislatmre or of a Provincial Legislature 
may require, in the case of a company which at the date 
of the passing of that Act was not engaged in British India 
in that branch of trade or industry which it is the purpose 
of the grant, bounty or subsidy to encourage, that the 
company shall not be eligible for any grant, bounty or 
subsidy under the Act unless and until — 

(а) the company is incorporated by or under the 

laws of British India or, if the Act so provides, 
is incorporated by or under the laws of 
British India or of a Federated State ; and 

(б) such proportion, not exceeding one half, of the 

members of its governing body as the Act may 
prescribe, are British subjects domiciled in 
India or, if the Act so provides, are either 
British subjects domiciled in India or subjects 
of a Federated State ; and 
(c) the company gives such reasonable facilities as 
may be so prescribed for the training of 
British subjects domiciled in India or, if the 
Act so provides, of British subjects domiciled 
in India or subjects of a Federated State. 

(3) For the purposes of this section a company incor- 
porated by or under the laws of the United Kingdom shall 
be deemed to be carrying on business in India if it owns 
ships which habitually trade to and from ports in India.^ 

Provision in this section has been made in pursuance of the recom- 
mendations of the External Capital Committee, which recommended that 
Indian capital should have full scope for investment in Indian industries 
and that foreign capital should only supplement it to accelerate the pace. 
The Committee made a further recommendation that in the case of the 
grant of any bounty or subsidy to a company, it was reasonable that 
Government should make certain stipulations and lay special stress on 
the Indian character of the companies thus formed. Sir Samuel Hoare 
stated that provisions in the subsidy Act would substantially be baaed 
on the recommendations of the Committee. See notes to s. 11 under 
Eiscal Convention. 


1 See Introduction to this Chapter and J.C.B. 35G. 
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This section, however, places the British capital and the British 
subjects on a policy of equality with Indian capital and the Indian 
subjects. 

Supple- 117 . The foregoing provisions of this Chapter shall 

mental apply in relation to any ordinance, order, byelaw, rule 
or regulation passed or made after the passing of this 
Act and having by virtue of any existing Indian law, or 
of any law of the Federal or any Provincial Legislature, 
the force of law as they apply in relation to Federal and 
Provincial laws, but, save as aforesaid, nothing in those 
provisions shall affect the operation of any existing Indian 
law. 

The following laws will be valid, notwithstanding the provisions of 
ss. 111-116 (inclusive) : 

(а) Laws in force in India at the date of the passing of the Act, 

other than the law relating to medical practitioners.^ 

(б) Laws, though discriminatory in character, which are declared 

by the Governor-General or the Governor as the case may 
be, in his discretion to be necessary for the discharge of his 
special responsibility for the prevention of any grave menace 
to the peace and tranquillity or for the purpose of combating 
crimes of violence intended to overthrow the government. 

(o) Any law which 

(i) prohibits, either absolutely or conditionally, the sale or 

mortgage of agricultural land in any area to any person not 
belonging to some class recognized as being a class of 
persons engaged in or connected with agriculture in that 
area, 

(ii) recognizes the existence of some right, privilege or disability 

to the members of a community by virtue of some 
privilege, law or custom having the force of law. 

Power to 118 . — (1) If after the establishment of the Federation 

proeS S- ^ convention is made between His Majesty’s Government 
mentby in the United Kingdom and the Federal Government where- 
convention gjjjjjiarity of treatment is assured in the United Kingdom 
to British subjects domiciled in British India and to com- 
panies incorporated by or under the laws of British India 
and in British India to British subjects domiciled in the 
United Kingdom and to companies incorporated by or 
under the laws of the United Kingdom, respectively, in 
respect of the matters, or any of the matters, with regard 
to which provision is made in the preceding sections of this 
chapter. His Majesty may, if he is satisfied that all neces- 
sary legislation has been enacted both in the United 


1 See B. 120. 



PEOVISIONS WITH RESPECT TO DISCRIMINATION, ETC. 245 


Kingdom and in India for the purpose of giving effect to 
the convention, by Order in Council declare that the 
purposes of those sections are to such extent as may be 
specified in the Order sufficiently fulfilled by that conven- 
tion and legislation, and while any such Order is in force, 
the operation of those sections shall to that extent be 
suspended. 

(2) An Order in Council under this section shall cease 
to have effect if and when the convention to which it 
relates expires or is terminated by either party thereto.^ 

In recommending the incorporation of the commercial safeguard in 
the constitution, the Joint Select Committee observed as follows ® : 

We express our entire agreement with the statement of the 
British India Delegation in their Joint Memorandum ‘ that a 
friendly settlement by negotiation is by far the most appropriate and 
satisfactory method of dealing with this complicated matter’ and( 
we shall have certain suggestions to make later on this aspect of it. I 
Secondly, we are of opinion that these arrangements can only bei 
extended to include the relations between India and other parts of 
His Majesty’s Dominions by mutual agreement. Lastly, we think 
that, so far as possible, any statutory enactment should be based 
upon the principle of reciprocity. 

At the first Round Table Conference (1931) the Report of the 
Minorities Sub-Committee was adopted, which contained a paragraph to 
the effect that there should be no discrimination between the rights of 
the British mercantile community in India and the rights of j^dian* 
born subjects, and that ‘ an appropriate convention based on recipro- 
city should be entered into for the purpose of regulating these rights ’. 
As the Joint Select Committee observe ^ : 

Since we hold strongly that the conventional is preferable to the 
statutory method and that agreement and goodwill form the most 
satisfactory basis for commercial relations between India and this . 
country, we think that there should be nothing in the constitution ; 
which might close the door against a convention. We recommend 
accordingly that His Majesty, if satisfied that a convention has been ; 
made between His Majesty’s Government in the United Kingdom 
and the new Government of India covering the matters with which ; 
we have already dealt with in this chapter of our Report, and that ' 
the necessary legislation for implementing it has been passed by , 
Parliament and the Indian legislature, should be empowered to 
declare by Order in Council that the statutory provisions in the 
constitution Act shall not apply so long as the Convention remains 
in force between the two countries .... It would enable the Indian 
Government and legislature, if they so desire, to substitute a 
voluntary agreement for a statutory enactment and would therefore 
give to the arrangements for the reciprocal protection of British 
subjects in India and the United Kingdom respectively the 


1 See J.e.R. 360 and notes to s. 11 under Fiscal Convention. 

2 Report, par. 360. S Par. 360. 
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conventional basis which in our judgment it is most desirable that ■ 
they should have. 

This section gives effect to the recommendation of the Joint Select, 
Committee as stated above. 


Itefesaional 119. — (1) No Bill or amendment which prescribes, or 

^quSifica- ®Kipowers any authority to prescribe, the professional or 
technical qualifications which are to be requisite for any 
general purpose in British India or which imposes, or empowers 
any authority to impose, by reference to any professional 
or technical qualification, any disability, liability, restric- 
tion or condition in regard to the practising of any profes- 
sion, the carrying on of any occupation, trade or business, 
or the holding of any office in British India, shall be intro- 
duced or moved in either Chamber of the Federal Legislature 
without the previous sanction of the Governor-General in 
his discretion, or in a Chamber of a Provincial Legislature 
without the previous sanction of the Governor in his 
discretion. 

(2) The Governor-General or a Governor shall not 
give his sanction for the purposes of the preceding sub- 
section unless he is satisfied that the proposed legislation 
is so framed as to secure that no person who, immediately 
before the coming into operation of any disability, liability, 
restriction or condition to be imposed by or under that 
legislation, was lawfully practising any profession, carrying 
on any occupation, trade, or business or holding any office 
in British India shall, except in so far as may be necessary 
in the interests of the public, be debarred from continuing 
to practise that profession, carry on that occupation, trade 
or business, or hold that office, or from doing anything in 
the course of that profession, occupation, trade or business, 
or in the discharge of the duties of that office which he 
could lawfully have done if that disability, liability, restric- 
tion or condition had not come into operation. 

(3) AH regulations made under the provisions of any 
Federal or Provincial law which prescribe the professional 
or technical qualifications which are to be requisite for 
any purpose in British India, or impose, by reference to 
any professional or technical qualification, any disability, 
liability, restriction or condition in regard to the practising 
of any profession, the carrying on of any occupation, trade 
or business, or the holding of any office in British India, 
shall, not less than four months before they are expressed 
to come into operation, be published in such manner as 
may be required by general or special directions of the 
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Governor-General, or, as the case may be, the Governor, 
and, if within .two months from the date of the publication 
complaint is made to the Governor-General or, as the case 
may be, the Governor that the regulations or any of them 
will operate unfairly as against any class of persons affected 
thereby, the Governor-General or Governor, if he is of 
opinion that the complaint is well founded, may, at any 
time before the regulations are expressed to come into 
operation, by public notification disallow the regulations 
or any of them. 

In this subsection the expression ‘ regulations ’ includes 
rules, byelaws, orders and ordinances. 

In the discharge of his functions under this subsection 
the Governor-General or a Governor shall exercise his 
individual judgment. 

(4) If the Governor-General exercising his individual 
judgment by public notification directs that the provisions 
of the last preceding subsection shall apply in relation to 
any existing Indian law, those provisions shall apply in 
relation to that law accordingly, and the functions which 
under those provisions are to be performed in relation to a 
Federal law by the Governor-General and in relation to a 
Provincial law by the Governor shall, in relation to that 
existing Indian law, be performed, according as may be 
directed by the notification, by the Governor-General 
exercising his individual judgment, by the Governor 
exercising Ins individual judgment or partly by the one 
and partly by the other of them. 

See Introduction to this Chapter. 

120 . — (1) So long as the condition set out in sub- Medical 
section (3) of this section continues to be fulfilled, a British 
subject domiciled in the United Kingdom or India who, 
by virtue of a medical diploma granted to him in the 
United Kingdom, is, or is entitled to be, registered in the 
United Kingdom as a qualified medical practitioner shall 
not by or under any existing Indian law or any law of the 
Federal or any ProAuncial Legislature, be excluded from prac- 
tising medicine, surgery or mid\vifery in British India, or 
in any part thereof, or from being registered as qualified so 
to do, on any ground other than the ground that the diploma 
held by him does not furnish a sufficient guarantee of his 
possession of the requisite knowledge and skill for the prac- 
tice of medicine, surgery and midwifery and he shall not be 
so excluded on that ground unless a law of the Federation 
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or of the Province, as the case may be, makes provision for 
secnring — 

(а) that no proposal for excluding the holders of 

any particular diploma from practice or 
registration shall become operative until the 
expiration of twelve months after notice 
thereof has been given to the Governor- 
General and to the University or other body 
granting that diploma ; and 

(б) that such, a proposal shall not become operative 

or, as the case may be, shall cease to operate, if 
the Privy Council on an application made to 
them under the next succeeding subsection 
determine that the diploma in question ought 
to be recognized as furnishing such a sufficient 
guarantee as aforesaid. 

(2) If any University or other body in the United 
Kingdom which grants a medical diploma, or any British 
subject who holds such a diploma, is aggrieved by the 
proposal to exclude holders of that diploma from practice 
or registration in British India, that body or person may 
make an application to the Privy Council, and the Privy 
Council, after giving to such authorities and persons both 
in British India and in the United Kingdom as they think 
fit an opportunity of tendering evidence or submitting 
representations in VTiting, shall determine whether the 
diploma in question does or does not furnish a sufficient 
guarantee of the possession of the requisite knowledge and 
skill for the practice of medicine, surgery and midwifery, 
and shall notify their determination to the Governor - 
General, who shall commrmicate it to such authorities, 
and cause it to be published in such manner, as he thinks fit. 

(3) The condition referred to in subsection (1) of this 
section is that British subjects domiciled in India who 
hold a medical diploma grairted after examination in 
British India shall not be excluded from practising medicine, 
surgery or midAvifery in the United Kingdom or from being 
registered therein as qualified medical practitioners, except 
on the ground that that diploma does not furnish a sufficient 
guarantee of the possession of the requisite knowledge and 
skin for the practice of medicine, surgery and midwifery, 
and shall only be excluded on that ground so long as the 
law of the United Kingdom makes provision for enabling 
any question as to the sufficiency of that diploma to be 
referred to and decided by the Privy Council. 
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(4) A medical practitioner entitled to practise or to 
be registered iji British India by virtue of a diploma granted 
in the United Kingdom, or in the United Kingdom by 
virtue of a diploma granted in British India, shall not in 
the practice of his profession be subjected to any liability, 
disability, restriction or condition to which persons entitled 
to practise by virtue of diplomas granted in the other 
country are not subject. 

(5) The foregoing provisions of this section shall, 
subject to the modifications hereinafter mentioned, apply 
in relation to British subjects domiciled in Burma who, 
by virtue of medical diplomas granted to them in Burma 
or the United Kingdom, are, or are entitled to be, registered 
in the United Kingdom as qualified medical practitioners 
as they apply in relation to British subjects domiciled in 
the United Kingdom who, by virtue of medical diplomas 
granted in the United Kingdom, are, or are entitled to be, 
registered in the United Kingdom as qualified medical 
practitioners. 

The said modifications are as follows, that is to say, — 

{a) subsection (3) shall not apply and the reference 
in subsection (1) to the condition set out 
therein shall be deemed to be omitted ; 

(6) any reference in subsection (2) or subsection (4) 
to the United Kingdom shall be construed as 
a reference to Burma. 

(6) Nothing in this section shall be construed as 
affecting any power of any recognized authority in the 
United Kingdom or British India to suspend or debar 
any person from practice on the ground of misconduct, or 
to remove any person from a register on that ground. 

(7) In tills section the expression ‘ diploma ’ includes 
any certificate, degree, fellowship, or other document or 
status granted to. persons passing examinations. 

See Introduction to this Chapter. 

121 . A person who holds a commission from His Majesty Officers 
as a medical officer in the Indian Medical Service or anyjjg^^? 3 j 
other branch of His Majesty’s forces and is on the active Service, 
list shall by virtue of that commission be deemed to be 
qualified to practise medicine, surgery and midwifery in 
British India, and be entitled to be registered in British 
India or any part thereof as so qualified. 

This section applies to the members of the Indian Medical Service, 
of the Royal Army Medical Corps, and of the Royal Air Force. 
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PART VI 


ADMINISTRATIVE RELATIONS BETWEEN FEDERATION, 
PROVINCES AND STATES 

INTRODUCTION 

The Act provides for a, complete readjustment of the relations 
between the Federal and Provincial Governments having regard to the 
transformation of British India from a unitary into a federal state brought 
about by this Act. Under the old constitution, the Provincial Govern- 
ments were directly subordinate to the central Government, and 
under a statutory obligation to obey its orders. But under the presen t 
constitution, the respective sph eres of the Federation and the Provinces 
arelttictly delimited and the jurisdiction of each (except in the concurrent 
fieTd)‘'excludes the jurisdiction of the other, and provisions have therefore 
been made in this part for the establishment of a new nexus between the 
Federation and its constituent units. 

The Federal Legislature has power to enact legislation in federal 
subjects which will have the force of law in every Province and, subject 
to such reservation as may be contained in the Ruler’s Instrument of 
Accession, in every Federated State. The administration and the execu- 
tion of these laws are to be vested in the Federation itself and its ofBcers. 
The Governor-General may, however, with the consent of the Provincial 
Government or the Ruler of a Federated State, entrust either conditionally 
or unconditionally to that Government or Ruler the administration and 
execution of functions in relation to any matter to which the executive 
authority of the Federation extends. The Federal Legislature may also 
delegate to the Governments of the units or to the Federated States the 
duty of executing and administering the law on behalf of the Federal 
Government. It will be the duty of a Provincial Government so to 
exercise its executive power and authority, in so far as it is necessary 
and applicable for the purpose, as to secure that due effect is given 
within the Province to every act of the Federal Legislature which applies 
to that Province. Thfi.,Fcderal Government has also been empowered 
to give directions to a Provincial Government for the purpose of peepring 
that'^due effect is given in the Province to any such Act, and that the 
manner in which the Provincial Government’s executive power and 
authority are exercised in relation to the administration of the law is in 
harmony with the policy of the Federal Government. 

Provisions have also been made for the execution of agreements 
between the Governor-General and the Ruler of a Federated State for the 
exercise by the Ruler of functions in relation to the administration in his 
State of any law of the Federal Legislature which applies to it. Such 
agreements are to contain terms enabling the Governor-General to 
satisfy himself, by inspection or otherwise, that the administration of 
the law to which the agreement relates is carried out in accordance with 
the policy of the Federal Government, and if he is not satisfied with such 
administration, he may issue directionBJiD-theRuler. The general instruc- 
tions to the Government of a State for the purpose of ensuring that the 
federal obligations of the State are duly fulfilled shall come directly from 
the Governor-General himself. In issuing directions to the constituent 
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units in respect of the observance of federal laws or the perfornia|nce of 
duties thereunder, the Governor-General will always act in his discretion. 
If, however, any question arises as to whether the executive authority of 
the Federation is exercisable in a State with respect to any matter or as 
to the extent to which it is so exercisable, the question is to be referred 
to the Federal Court in its original jurisdiction.^ 

But the Act draws a distinction between the execution of federal 
Acts with respect to subjects on which the Federal Legislature is alone 
competent to legislate (List I) ® and the execution of federal Acts in the 
concurrent field (List III).® It is open to the Federal Government to 
give directions to a Provincial Government which is so carrying on the 
administration of a provincial subject as to affect prejudicially the 
efficiency of an exclusivelj’ federal subject. But the objects of legisla- 
tion in the concurrent field (Part II of List III) are predominantly matters 
of provincial concern, and the agency by which such legislation will be 
administered will be almost exclusively a provincial agency. The Federal 
Legislative will be generally used as an instrument of legislation in this 
field from considerations of practical convenience, but this procedure 
does not carry with it automatically an extension of the scope of federal 
administration. This class of concurrent subjects consists mainly of the 
regulation of mines, factories, employers’ liability and workmen’s com- 
pensation, trade unions, welfare of labour, industrial disputes, infectious 
diseases, electricity and cinematograph films. In respect of these matters, 
the Federal Government shall have the power to issue directions for the 
enforcement of the law but only to the extent provided by the federal 
Act in question. In order that the Federal Legislature may not sanction 
any unreasonable encroachment upon the provincial field of action, the 
Act as a safeguard against such encroachment provides that the insertion 
of any clause in the federal statute which will confer such powers on the 
Federal Government must require the previous sanction of the Governor- 
General in his discretion. 

* The Act also provides for a situation in which Provincial 
Government has declined to carry out the directions it has received 
from the Federal Government. It may arise when the Federal Ministry 
and the Provincial Ministry arrive at a contrary decision in respect of 
the same subject. Where a conflict of this kind arises between the 
Federal Government and the Government of a Province, any directions 
by the Governor-General which require the Governor to dissent from, 
or to overrule, the Provincial Ministrj’- are to be given in the Governor- 
General’s discretion. Among the special responsiblities of the Governor 
of a Province is one for ‘ securing the execution of orders lawfully issued 
by the Governor-General ’, and the directions of the Governor-General 
would in reality be his orders. So it wiU be the duty of Governor to secure 
their execution even in opposition to the policy, and (it must necessarily 
follow) to the advice, of his ministers. 

Lastly, the Governor-General has been empowered, having regard to 
his ultimate responsibility for peace for whole of India, to issue instruc- 
tions in his discretion to the Governor of a Province as to the manner 
in which the executive power and authority in the Province are to be 
exercised for the purpose of preventing any grave menace to the peace 
and tranquillity of India or any part thereof. This may be considered 
superfluous in view of the special responsibility of the Governor for the 
prevention of any grave menace to the peace and tranquillity of his own 


1 See B. 128(2) Frov. 


* See s. 124(2). 


3 See s. 126. 
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Province and of his special responsibility for securing the execution of 
orders lawfully issued by the Governor-General even within the sphere of 
Governor’s statutbry functions ; as, under the provisions of s. 31, the 
Governor of a Province is under a statutory obligation of complying ^TT 
the directions of the Governor-General, in those cases where the Governor 
is required under the Act to act in his discretion or in exercise of his 
individual judgement. But that the powers are not altogether super- 
fluous will be evident from the illustration referred to in par. 222 of the 
Report of the Joint Select Committee. A conspiracy in one Province to 
disturb the peace and tranquillity of another might well be outside the 
Governor’s special responsibility for the prevention of any grave menace 
to the peace or tranquillity of the former Province ; and since, an ultimate 
and residuary responsibility for the peace and tranquillity of the whole 
of India must vest in the Governor-General, it is plain that the latter’s 
power to give directions to a Governor should be wide enough to cover 
this case, and that it should be obligatory on a Governor to give effect 
to those directions, even though it is the peace of a neighbouring Province, 
and not his own, which is endangered. 

The Act provides for a constitutional machinery for disposmg of 
disputes and differences between one Province and another, other than 
disputes involving legal issues. Although the Act does not itself create 
it, it provides that at some future date, if it is considered necessar}', an 
Inter-_proyineial Council may be constituted by His Majesty in Council 
orfrepresentation from the Governor-General. The duties of the Council 
will be threefold. It will enquire into, and advise upon, disputes (other 
than those involving legal issues, for the determination of which the 
Federal Court is the proper forum) between one Province and another. In 
this respect, its function will be strictly advisorj*. It will also be the 
duty of the Council to discuss and adjust administrative problems common 
to adjacent areas, as well as points of difference. Lastly, it will assist 
the Provinces to co-ordinate their policy in respect of a number of 
subjects. It is obvious, as the Joint Select Committee observe in par. 223 
of their Report, that if departments or institutions of co-ordination 
and research are to be maintained at the centre in such matters as 
agriculture, forestry, irrigation, education and public health, and if 
such institutions are to be able to rely on appropriations of public funds 
sufficient to enable them to carry on their work, the joint interest of the 
Provincial Governments in them must be expressed in some regular and 
recognized machinery of inter-govemmental consultation.* 

It shall be lavdul for His Majesty in Council to establish such a 
Council and to define the nature of the duties to be performed by it and 
its organization and procedure. An order establishing such Council 
may make provision for representatives of Indian States to participate 
in the work of the Council. 

The Act confers on the Provinces exclusive legislative power in 
relation to ‘ Water, i.e. to say water supplies, irriga- 
wa er supplies canals, drainage and embankments, water storage 
and water power ’,^ and reserves no powers of any kind to the Federal 
Government or Legislature. The effect of this is to give each Province 
complete powers over water supplies within the Province without any 
regard whatever to the interests of neighbouring Provinces. The Act 
excludes the jurisdiction of the Federal Court to decide any dispute 

1 See par. 223. 

2 See item 19 of List II, Seventh Schedule. 
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betweeii two Provinces in connexion with water supplies, if legal rights 
or interests are concerned, as the rules of law based upon the analogy 
of private proprietory interests in water do not afford A satisfactory basis 
for settling disputes in Provinces or States where the interests of the public 
at large in the proper use of water supplies are involved. Itua-therefore 
prgvidedjth at w here, a dispute arises between two units of the Federation 
WiA respect to an alleged use by one unit of its executive or legislative 
^powers in relation to water supplies in a manner detrimental to"the 
interests of the other, the aggrieved unit should be entitled to appeal to 
the Governor-General acting in his discretion, and that the Governor- 
General has been empowered to adjudicate on the matter. But the 
Governor-General, unless he thinks fit summarily to reject the complaint, 
is required to appoint a Commission for the purpose of investigating and 
reporting upon it. The Commission would be appointed ad hoc, and would 
be an expert body whose functions would be to furnish the Governor- 
General with such technical information as he might require for the 
purposes of his decision and to make recommendations to him. The 
jurisdiction of the Federal Court has only been excluded in the case of 
any dispute which could be referred to the Governor-General in the 
above manner. The powers of the Governor-General do not extend to 
a case where one unit is desirous of securing the right to make use of 
water supplies in the territory of another unit, but only to the case of 
one unit using water to the detriment of another. 

If the Government of a Province or the Ruler of a State is aggrieved 
by the decision of the Governor-General, the Provincial Governor or the 
Ruler may request the Governor-General to refer the matter to His Majesty 
in Council. Any Act of a Provincial Legislature or of a State which is 
repugnant to order of the Governor-General (or of His Majesty in Council 
on appeal) in respect of water supplies will be void to the extent of 
the repugnancy. 

The machinery of the Water Tribunal and the Governor- General’s 
power of giving directions in this field will under the Act operate in 
regard to a Federated State. But this would not subject a Federated 
State to a federal authority (in this case the Governor-General in his 
discretion) otherwise than by virtue of the acceptance of this particular 
item in the Legislative List. But provision has been made * whereby a 
State could on accession agree or refuse to come within the scope of 
ss. 13(^133 (inclusive). A Federated State which did not accept these 
provisions, would, of course, be in the same position as an unfederated 
State in the case of disputes arising regarding water supplies. 


General 

122. — (1) T he executiv e authority of every ftovince 
and Federated State shall be so exercised as to secure respect 
for the laws of the Federal Legislature which apply in that 
Province or State. 

(2) The reference in sub-section (1) of this section to 
laws of the Federal Legislature shall, in relation to any 
Province, include a reference to any existing Indian law 
applying in that Province. 


1 See s. 134. 
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(3) Without prejudice to any of the other provisions of 
this Part of th js Act, in the exercise of the executive authority 
of the Federation in any Province or Federated State regard 
shall be had to the interests of that Province or State. 

See Introduction to this Chapter. Existing Indian law is defined 
in s. 311(1). S. 292 provides for the continuance of existing laws in 
force at the commencement of Part III of the Act, subject to amendments 
by competent authority. S. 317 provides for the continuance of certain 
provisions of the old Act with certain amendments as set out in the 
Ninth Schedule. 

123. — (1) The Governor-General may direct the Govemor- 

Governor of any Province to discliarge as his agent, either 
generally or in any particular case, such functions in and Governors 
in relation to the tribal areas as may be specified in the 
direction. tions as his 

(2) If in any particular case it appears to the Governor- 
General necessary or convenient so to do, he may direct the 
Governor of any Province to discharge as his agent such 
functions in relation to defence, external affairs, or eccle- 
siastical affairs as may be specified in the direction. 

(3) In the discharge of any such functions the Governor 
shall act in his discretion. 

See Introduction to this Chapter. The Governor, under s. 62(1) {g) 
has special responsibility for securing the execution of orders given to 
him under Part VI by the Governor-General. 

124. — (1) Notwithstanding anything in this Act, thei’owerof 
Governor-General may, with the consent of the Government ^ otSot ^ 
of a Province or the Ruler of a Federated State, entrust either powers, etc. 
conditionally or unconditionally to that Government or 

Ruler, or to their respective officers, functions in relation to certain oases 
any matter to which the executive authority of the Federa- 
tion extends. 

(2) An Act of the Federal Legislature may, notwith- 
standing that it relates to a matter with respect to which 
a Provincial Legislature has no power to make laws, confer 
powers and impose duties upon a Province or officers and 
authorities thereof. 

(3) An Act of the Federal Legislature Avhich extends to 
a Federated State may confer powers and impose duties 
upon the State or officers and authorities thereof to be 
designated for the purpose by the Ruler. 

(4) Where by virtue of this section powers and duties 
havebeen conferred or imposed upon a Province or Federated 
State or officers or authorities thereof, there shall be paid by 

17 
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the Federation to the Province or State such sum as may 
he agreed, or, in default of agreement, as mayjbe determined 
by an arbitrator appointed by the Chief Justice of India, 
in respect of any extra costs of administration incurred by 
the ftovince or State in connection with the exercise nf 
those powers and duties. 

See Introduction to this Chapter. The extra cost of administration 
incurred by the Province or State for exercising the powers and duties 
entrusted by the Governor-General is to be paid by the Federation. 

See a. 200 for the Chief Justice of India. 


Admimstra- 
tion of 
Federal 
Acts in 
Indian 
States 


125 . — (1) Notwithstanding anything in this Act, agree- 
ments may, and, if provision has been made in that behalf 
by the Instrument of Accession of the State, shall, be made 
between the Governor-General and the Ruler of a Federated 
State for the exercise by the Ruler or his officers of func- 
tions in relation to the administration in his State of any 
law of the Federal Legislature wliich applies therein. 

(2) An agreement made under this section shall contain 
provisions enabling the Governor-General in his discretion 
to satisfy himself, by inspection or otherwise, that the 
administration of the law to which the agreement relates is 
carried out in accordance with the policy of the Federal 
Government and, if he is not so satisfied, the Governor- 
General, acting in his discretion, may issue such directions 
to the Ruler as he thinks fit. 

(3) All courts shall take judicial notice of any agree- 
ment made under this section. 


See Introduction to this Chapter. Disputes arising out of the 
agreement may be referred to the Federal Court in its original jurisdiction 
See s. 204, Prov. (a) (ii). 

Control of 126 . — (1) The executive authority of every Province 

shall be so exercised as not to impede or prejudice the 
Vince in . exercise of the executive authority of the Federation, and 
certam cases executive authority of the Federation shall extend 

to the giving of such directions to a Province as may 
appear to the Federal Government to be necessary for 
that purpose. 

(2) The executive authority of the Federation shall 
also extend to the giving of directions to a Province as 
to the carrying into execution therein of any Act of the 
Federal Legislature which relates to a matter specified in 
Part II of the Concurrent Legislative List and authorises 
the giving of such directions : 
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Provided that a Bill or amendment which proposes 
to authorise the giving of any such directions as aforesaid 
shall not be introduced into or moved in either Chamber 
of the Federal Legislature without the previous sanction 
of the Governor-General in his discretion. 

(3) The executive authority of the Federation shall 
also extend to the giving of directions to a Province as 
to the construction and maintenance of means of com- 
munication declared in the direction to be of military 
importance : 

Provided that nothing in this subsection shall be 
taken as restricting the power of the Federation to con- 
struct and maintain means of communication as part of its 
functions with respect to naval, military and air force works. 

(4) If it appears to the Governor-General that in any 
Province effect has not been given to any directions under 
this section, the Governor-General, acting in his discretion, 
may issue as orders to the Governor of that Province 
either the directions previously given or those directions 
modified in such manner as the Governor-General thinks 
proper. 

(5) Without prejudice to liis powers under the last 
preceding subsection, the Governor-General, acting in his 
discretion, may at any time issue orders to the Governor 
of a Province as to the manner in which the executive 
authority thereof is to be exercised for the purpose of 
preventing any grave menace to the peace or tranquUhty 
of India or of any part thereof. 

Cl. {1) and [i] : See Introduction to this Chapter and J.C.R. 221. 

Cl. (2) ; See Introduction to this Chapter, par. 4 and J.C.R. 219-20. 

Cl. (5) ; See Introduction to this Chapter, par. 6 and J.C.R. 222. 

The Governor-General has a special responsibility for prevention of 
any grave menace to the peace or tranquillity of India or any part thereof. 

See s. 12(1) (a). 

127. Tlie Federation may, if it deems it necessary to Acquisition 
acquire any land situate in a Province for any purpose 
connected with a matter with respect to which the Federal purposes 
Legislature has power to make laws, require the Province 
to acquire the land on behalf, and at the expense, of the 
Federation or, if the land belongs to the Province, to 
transfer it to the Federation on such terms as may be 
agreed or, in default of agreement, as may be determined 
by an arbitrator appointed by the Chief Justice of India. . 

See s. 200 for the Chief Justice of India. 
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128. — (1) Tlie executive authority of every Federated 
State shall be so exercised as not to impede or prejudice the 
exercise of the executive authority of the Federation so 
far as it is exercisable in the State % virtue of a law of the 
Federal Legislature which applies therein. 

(2) If it appears to the Governor-General that the 
Ruler of any Federated State has in any way failed to 
fulfil his obligations mider the preceding subsection, the 
Governor-General, acting in his discretion, may after consi- 
dering any representations made to him by the Ruler issue 
such directions to the Ruler as he thinks fit : 

Provided that, if any question arises under this section 
as to whether the executive authority of the Federation is 
exercisable in a State with respect to any matter or as to 
the extent to which it is so exercisable, the question may, 
at the instance either of the Federation or the Ruler, be 
referred to the Federal Court for determination by that 
Court in the exercise of its original jurisdiction under this 
Act. 

See Introduction to this Chapter, par. 3. See s. 204 for the original 
jurisdiction of the Federal Court. 

Broadcasting 

129. — (1) The Federal Government shall not unreason- 
ably refuse to entrust to the Government of any Province 
or the Ruler of any Federated State such functions with 
respect to broadcasting as may be necessary to enable that 
Government or Ruler — 

(a) to construct and use transmitters in the Province 

or State ; 

(b) to regulate, and impose fees in respect of, the 

construction and use of transmitters and the 
use of receiving apparatus in the Province or 
State : 

Provided that nothing in this subsection shall be 
construed as requiring the Federal Government to entrust 
to any such Government or Ruler any control over the 
use of transmitters constructed or maintained by the 
Federal Government or by persons authorised by the Federal 
Government, or over the use of receiving apparatus by 
persons so authorised. 

(2) Any functions so entrusted to a Government or 
Ruler shall be exercised subject to such conditions as may 
be imposed by the Federal Government, including, not- 
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withstanding anytlhng in this Act, any conditions with 
respect to finance, but it shall not be lawful for the federal 
Government so to impose any conditions regulating the 
matter broadcast by, or by authority of, the Government 
or Ruler. 

(3) Any Federal laws which may be passed with respect 
to broadca^ing shall be such as to secure that effect can 
be given to the foregoing provisions of this section. 

(4) If any question arises mider this section whether 
any conditions imposed on any such Government or Ruler 
are lawfully imposed, or whether any refusal by the Federal 
Government to entrust functions is unreasonable, the 
question shall be determined by the Governor*General in 
his discretion. 

(5) Nothing in this section shall be construed as 
restricting the powers conferred on the Governor-General 
by this Act for the prevention of any grave menace to the 
peace or tranquillity of India or any part thereof, or as 
prohibiting the imposition on Governments or Rulers of 
such conditions regulating matter broadcast as appear to 
be necessary to enable the Governor-General to discharge 
his functions in so far as he is by or under this Act required 
in the exercise thereof to act in his discretion or to exercise 
his individual judgment. 

_ As in Canada, the Act provides for federal control for Broadcasting 
subject to certain reservations.* But the Federation may not unreason- 
ably refuse a Province or a State permission to construct or use trans- 
mitters or impose fees for their use or the use of receiving apparatus, 
but no power may be conceded to regulate use of apparatus provided by 
the Federation. Functions including terms of finance, may be conferred 
subject to conditions and a Provincial or a State Government may be 
subject to conditions in respect of the matter in so far as they appear 
necessa^ to the Governor-General to discharge functions in his discretion 
or in his individual judgement or in respect of the peace and tranquillity 
of India. Any dispute as to the grant of functions or condition will be 
decided by the Governor-General in his discretion and not by the Federal 
Court. 


Interference with Water Supplies 

130. If it appears to the Government of any Gover- Compiainta 
nor’s Province or to the Ruler of any Federated State that terfmenw 
the interests of that Province or State, or of any of the with water 
inhabitants thereof, in the water from any natural source 
of supply in any Governor’s or Chief Commissioner’s 


* See In re Regtilalion and Control Radio Communication in Canada (1932) 
A.C. 304. 
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Province or Federated State, have been, or are likely to be, 
affected prejudicially by — 

(«) any executive action or legislation taken or 
passed, or proposed to be taken or passed ; or 
(&) the failure oX any authority to exercise any of 
their powers, 

with respect to the use, distribution or control of water 
from that source, the Government or Euler may complain 
to the Governor-General. 


See Introduction to this Chapter. The provisions as to interference 
with water supplies will be in force during the transition period from 
the commencement of Part III of the Act and the inauguration of the 
Federation. 


131 . — (1) If the Governor-General receives such a 
complaint as aforesaid, he shall, unless he is of opinion 
that the issues involved axe not of sufficient importance 
to warrant such action, appoint a Commission consisting 
of such persons having special knowledge and experience 
in irrigation, engineering, administration, finance or law, 
as he thinks fit, and request that Commission to investigate 
in accordance with such instructions as he may give to 
them, and to report to him on, the matters to which the 
complaint relates, or such of those mattem as he may refer 
to them. 

(2) A Commission so appointed shall investigate the 
matters referred to them and present to the Governor- 
General a report setting out the facts as found by them 
and making such recommendations as they think proper. 

(3) If it appears to the Governor-General upon con- 
sideration of the Commission’s report that anything therein 
contained requires explanation, or that he needs guidance 
upon any.» point not originally referred by him to the 
Commission, he may again refer the matter to the 
Commission for further investigation and a further report. 

(4) For the purpose of assisting a Commission appointed 
under this section in investigating any matters referred to 
them, the Federal Court, if requested by the Commission 
so to do, shall make such orders and issue such letters of 
request for the purposes of the proceedings of the Com- 
mission as they may make or issue in the exercise of the 
jurisdiction of the court. 

(5) After considering any report made to him by the 
Commission, the Governor-General shall give such decision 
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and make such order, if any, in tha matter of the complaint 
as he may deem proper : 

Provided* that if, before the Governor-General has 
given any decision, the Government of any Province or the 
Ruler of any State afiected request him so to do, he shall 
refer the matter to His Majesty in Council and His Majesty 
in Council may give such decision and make such order, 
if any, in the matter as he deems proper. 

(6) Effect shall be given in any Province or State 
affected to any order made under this section by His 
Majesty in Council or the Governor-General, and any Act 
of a Provincial Legislature or of a State which is repugnant 
to the order shall, to the extent of the repugnancy, be 
void. 

(7) Subject as hereinafter provided the Governor- 
General, on application made to him by the Government 
of any Province, or the Ruler of any State affected, may at 
any time, if after a reference to, and report from, a Commis- 
sion appointed as aforesaid he considers it proper so to do, 
vary any decision or order given or made under this 
section : 

Provided that, where the application relates to a 
decision or order of His Majesty in Council and in any 
other case if the Government of any Province or the Ruler 
of any State affected request him so to do, the Governor- 
General shall refer the matter to His Majesty in Council, 
and His Majesty in Council may, if he considers proper so 
to do, vary the decision or order. 

(8) An order made by His Majesty in Council or the 
Governor-General xmder this section may contain directions 
as to the Government or persons by whom the expenses 
of the Commission and any costs incurred by any Province, 
State or persons in appearing before the Commission are to 
be paid, and may fix the amount of any expenses or costs 
to be so paid, and so far as it relates to expenses or costs, 
may be enforced as if it were an order made by the Federal 
Court. 

(9) The functions of the Governor-General mider this 
section shall be exercised by him in his discretion. 

See Introduction to this Chapter under Water SuppIiIbs. If any 
party to the dispute is not satisfied with the order of the Governor- 
General made on the report of the Commission, he may require the 
Governor-General to refer the matter to His Majesty in Council. The 
final authority — ^the Governor-General or His Majesty in Council (when 
there is a reference made to him), will give directions as to the costs 
incurred, by the parties in connexion with the Commission and such 
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directions will be enforced Ijke an order of the Federal Court. See 
s, 209(2). 

132. If it appears to the Governor-General that the 
interests of any Chief Commissioner’s Province, or of any 
of the inhabitants of such a Province, in the water from 
any natural source of supply in any Governor’s Pro\’ince or 
Pederated State have been or are likely to be affected pre- 
judicially by — 

(а) any executive action or legislation taken or 

passed, or proposed to be taken or passed, or 

(б) the failure of any authority to exercise any of 

their powers, 

with respect to the use, distribution or control of water 
from that source, he may, if he m his discretion thinks fit, 
refer the matter to a Commission appointed in accordance 
with the provisions of the last preceding section and there- 
upon those provisions shall apply as if the Chief Com- 
missioner’s Ih-ovince were a Governor’s Province and 
as if a complaint with respect to the matter had been 
made by tlie Government of that Province to the 
Governor-General. 

133. Notwithstanding anything in this Act, neither 
the Pederal Court nor any other court shall have jurisdic- 
tion to entertain any action or suit in respect of any matter 
if action in respect of that matter might have been taken 
under any of the three last preceding sections by the 
Government of a Province, the Ruler of a State, or the 
Governor-General. 

The Federal Court will have jurisdiction to decide any dispute 
between the two units in connexion with water supplies, if legal rights or 
interests are concerned. See Introduction to this Chapter under Wateb 
Supplies. 

134. The provisions contained in this Part of this 
Act with respect to interference with water supplies shall 
not apply in relation to any Federated State the Ruler 
whereof has declared in his Instrument of Accession that 
those provisions are not to apply in relation to his State. 

Ss. 130-33 regarding water supplies will not apply to a Federated 
State, in the Instrument of Accession of which these provisions have 
been excluded. 
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Inter-provincial Go-operation 

136. If ‘at any time it appears to His Majesty upon 
consideration of representations addressed to him by the 
Governor-General that the public interests would be served 
by the establishment of an Inter-Provincial Council charged 
with the duty of — 

(a) inquiring into and advising upon disputes which 

may have arisen between Provinces ; 

(b) investigating and discussing subjects in which 

some or all of the Provinces, or the Federation 
and one or more of the Provinces, have a 
common interest ; or 

(c) making recommendations upon any such subject 

and, in particular, recommendations for the 
better co-ordination of policy and action with 
respect to that subject, 

it shall be lawful for His Majesty in Council to establish 
such a Council, and to define the nature of the duties to 
be performed by it and its organisation and procedure. 

An Order establishing any such Comicil may make 
provision for representatives of Indian States to participate 
in the work of the Council. 

See Introduction to this Chapter. This section will be in force 
during the transition period. 


Provisions 
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CHAPTER I 


FINANCE 

DISTBIBTJTION OF REVENUES BETWEEN THE FEDERATION 
AND THE FEDERAL UNITS 

This part provides for the allocation of the sources of revenues 
between the Federation and the units. Provisions have also been made 
for the additional expenditure that is to be incurred by reason of the 
constitutional changes made by the Act. T he dis tributio n of ta xing 
authority _^t\yeen the Federal and the Provincial Governments raises 
a 'con^lex problem, for the Goveniment of the Federation and .'The 
Government of the unit, each with independent powers, are collecting 
money from the same body of tax-payers. As the authors of the Joint 
Parliamentary Committee observe in paragraph 244 of their Report : 

The constitutional problem is simplified if it is possible to allocate 
separate fields of taxation to the two authorities, but the revenues 
derived from such a division, even where it is practicable, may not 
fit the economic and financial requirements of each party ; neither 
do these requirements necessarily continue to bear constant relation 
to each other and yet it is difficult to devise a variable allocation of 
resources. So far as we are aw'are, no entirely satisfactory solution 
of this problem has yet been found in any federal system. 

The separation of the resources of the Government of India and 
the Provincial Governments under the old Act was merely an act of 
statutory devolution which could be varied by the Government of India 
and Parliament at any time. Nevertheless, from a practical financial 
point of view, there was in existence a federal system of finance. The 
authors of the old constitution adopted almost completely a rigid 
separation of the sources of revenue assigned respectively to the Centre 
and to the Provinces, This system had certain serious defects, the three 
chief ones being the following : 

• (a) For the Provinces’ rapidly expanding needs, the sources of 

provincial revenue (of which the chief are land revenue, 
alcoholic excise and stamps) are insufficient and show no 
signs of adequate growth, whereas the central sources of 
revenue (of which the chief are customs, non-alcoholic 
excise, income-tax and salt) which have to meet com- 
paratively stationary needs, are expanding or capable of 
expansion. 

(b) It has treated the Provinces unequally by giving some of them 

a much greater proportionate increase of revenue than 
others. 

(c) It has given practically no power to the Provinces to tax 

industrial activities and has, therefore, handicapped the 
industrial Provinces as contrasted with the agricultural 
ones.^ 


1 See the Report of the Sim. C. R., Vol. II, par. 240, p. 214. 
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‘ From the point of view Qf expenditure as the Joint Parliamentary 
Committee ^ referring to the financial scheme as adopted in the old Act, 
observe, ‘ the essentials of the position are (and no change in this respect 
is to be expected) that the Provinces have an almost inexhaustible field 
for the development of social services, while the demands upon the 
centre, except in time of war or acute frontier trouble, are constant in 

character But the resources of the centre comprise those which 

should prove most capable of expansion in a period of normal progress.’ 
The consequence of the acceptance of the old financial scheme (commonly 
called the Meston Award) has been according to the Joint Parliamentary 
Committee : 

(а) that there are a few Provinces where the available sources of 

revenue are never likely to be sufficient to meet any reason- 
able standard of expenditure ; and 

(б) that the existing division of heads of revenue between the 

centre and the Pro^dnees leaves the centre with an undue 
share of those heads which respond most readily to an 
improvement in economic conditions. 

The above considerations led to a very strong claim by the Provinces 
for a substantial share of the income-tax, specially 
come- X Provinces of Bengal and Bombay. As the Joint 

Select Committee obser\'e,® the provincial claim to income-tax received 
an added impetus by the attitude of the States in the matter of direct 
taxation. The States hitherto were pressing more and more for the 
allocation to them of a share in the proceeds of the sea custom duties. 
But with their entry into the Federation, the States will take part in 
the determination of the Indian tariff and thus their claim to a separate 
share in the proceeds disappears. But a new difficulty arose. If the 
Federation were to retain the whole of the income-tax as the centre did 
under the old law, it would be natural to require the subjects of the 
Federated States to pay income-tax towards the benefit of the federal fisc. 
But the States were not prepared to agree to this. So the most difficult 
question arising in the problem of allocation, was that of the treatment 
of the income-tax. 

After discussion in the Round Table Conference, a sub-committee 
of the Federal Structures Committee (known as the Peel Committee) 
was appointed to examine the question of federal finance, and the 
principles embodied in the Report of the Peel Committee were adopted 
by the Federal Structure Committee. The Peel Committee, inter alia, 
recommended : (1) that the income-tax should be transferred to the 
Provinces, with the exception of corporation tax which might under 
certain circum-stances be retained by the Federal Government ; (2) that 
the whole of the income-tax to be transferred to the Provinces should 
be so transferred at the outset of the Federation find that anj' resultant 
federal deficit should be met by provincial contributions ; and (3) that 
the Constitution should specifically provide for the extinction of the 
provincial contribution by annual stages over a definite period, such as 
ten or fifteen years. The Federal Fimnce Committee presided over by 
Lord Percy (known as the Percy Committee) appointed in December 
1931 to examine, iw/er alia, the question of income-tax, found that there 
would be a very substantial deficit in the federal finance if the whole 
proceeds of the income-tax (excluding corporation tax) were transferred 


1 Report, par. 245. 


i Report, pars. 247 and 243. 
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to the Provinces and also that on the data available, it was impossible 
to specify an. annual rate of reduction of provincial contribution or a 
definite period within which it could be anticipated with reasonable 
certainty that the natural growth of existing federal revenues would 
enable the Federal Government to extinguish contributions altogether. 
This conclusion and the objections felt to the rcintroduction of provincial 
contributions (having regard to the experience under the Meston settle- 
ment) led His Majesty’s Government to abandon the scheme outlined 
by the Peel Committee. The Joint Parliamentary Committee^ dealt 
with the dif&cult question of the amount of the share to be allocated to 
the Provinces of the proceeds of taxes on income, and the share to be 
retained by the Federation. They were of opinion that it would be 
wiser to base the division upon the financial and economic needs of the 
Federation and the units. The difficulty was that the Federation was 
unlikely, at least for some years to come, to be able to spare much, if 
anything, by way of fresh resources for the Provinces, apart from the 
pressing needs of the deficit Provinces. But the Provinces, it was felt, 
should have some indication of the share of the income-tax which they 
may ultimately expect. The White Paper Proposals ® were that the 
taxes on income derived from federal sources, i.e., federal areas or emolu- 
ments of federal officers, will be permanently assigned to the Federation. 
Of the yield of the rest of the normal taxes on income (except corporation 
tax), a specified percentage (to be fixed by Order in Council at the last 
possible moment) should be assigned to the Provinces ; this specified 
percentage was to be not less than 50, nor more than 75 per cent. Out 
of the sum so assigned to the Provinces, the Federal Government would 
be entitled to retain an amount fixed for three years, which would be 
reduced gradualfy to zero over a period of seven years, the Governor- 
General having the power to suspend these reductions if necessary. It 
was also proposed in the White Paper that the Federal Government 
and Legislature were to have the power to impose a surcharge on income- 
tax solely for federal purposes. The Joint Parliamentary Committee 
agreed that the percentage to be allotted to the Provinces should be 
fixed as late as possible by Order in Council, but they saw no possibilify 
of fixing a higher percentage than 50 per cent., and they did not think it 
possible to prescribe in advance a time-table for the process of gradual 
diminution of the amount retained by the Federation ; the Committee 
were of opinion that for some time to come, the centre was unlikely to be 
able to do much more than find funds necessary for the deficit Provinces, 
and that an early distribution of any substantial part of the income-tax 
was improbable. The Committee further thought that it would be 
preferable to leave the actual period of the gradual diminution of the 
amount retained by the Federation to be determined by Order in Council 
according to circumstances (the Governor-General’s power to suspend 
being retained). 

In s. 138, these suggestions have been embodied. The amount is 
to be distributed among the Provinces in the prescribed maimer. The 
percentage originally prescribed for any Province is not to be increased 
subsequently but is to remain fixed for all time, even though the needs 
of the Federation for revenue to finance the deficit Provinces may become 
less in future. Out of the percentage so prescribed, the Federation may 
retain a certain amount for a fixed number of years (prescribed under 
Cl. 2(a) by Order in Council) and thereafter, a gradually diminishing 


1 Beport, par. 249. 


2 Pars. 139 and 141. 
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amount for a number of years as prescribed under Cl. 2(6), the amount 
of diminution each year to be equal to the amount of contribution at 
the last of such prescribed years, so that the ye&i after, the diminution 
will be zero. An illustration will make this clear. Suppose the amount 
retained by the Federation from the contribution for income-tax from 
the Province is 5 lakhs, and that under Cl. 2(a) of the section, three 
years are prescribed (from 1937 to 1940) during which there shall be no 
diminution, and that under Cl. 2(6), nine years is further prescribed for 
the gradual diminution of the amount so retained. The annual diminu- 
tion will be Rs.50,000 less than the previous year’s figure. So the amount 
retained after the first three years will be — 1941 : Rs.4,50,00 ; 1942 : 
Rs.4,00.000 ; 1943 : Rs.3.50,000 ; 1944 : Rs.3,00,000 ; 1945 : Rs. 2,50,000 ; 
1946 : Rs.2,00.000 : 1947 : Rs.1,50,000 ; 1948 : Rs.l, 00,000 and 1949 : 
Rs.50,000 (that is nine years after the expiry of the prescribed period 
under Cl. 2(a) ). So in the tenth year, 1950, the amount retained by the 
Federation will be zero. The Governor-General may direct that during 
any one of these nine years, the diminution shall not take place, e.g., 
he may direct that for 1945, the diminution shall not take place so that 
the Federation retains Rs.2, 50,000. In that case, the period is extended 
to ten years. Thus though the benefits to be given to any Province as 
share of the income-tax cannot be increased (by increase in the prescribed 
percentage or by curtailing the period of retention or the period of gradual 
diminution), yet (1) they may be diminished by the diminution of the 
prescribed percentage by subsequent Order in Council — all that Cl. (1) 
Prov. (a) says is that the prescribed percentage may not be increased by 
subsequent Order in Council ; (2) the period prescribed under Cl. 2(a) 
for the retention in full without diminution by the Federation of a 
prescribed portion of the amount assigned to the Provinces cannot be 
reduced by any subsequent Order in Council ; (3) nor can the period 
after which the retention by the Federation may be zero, be reduced. 
In other words, once the prescribed percentage of the net proceeds of 
income-tax has been fixed as the share of any Province, the amount 
cannot be subsequently increased. Once the period of retention without 
diminution has been fixed, it cannot be reduced, nor can the total period 
for which the retention by the Federation of a part of the provincial 
share is to continue (in a diminishing scale). So even if the needs of the 
Federation become less — in case, for instance, the grants to the deficit 
Provinces are reduced — ^no relief to the Province can be given, once the 
three Orders in Council under d. (1), Prov. (a). Cl. (2) (a) and (6) have 
been made. On the other hand the percentage of contribution to the 
Provinces may be diminished by subsequent Order in Council, and under 
Cl. (2), Prov. (ii), the period during which the centre may retain a portion 
of the provincial share may be increased. The deficit Provinces may ask 
for more grant, e.g., towards the expenses of a High Court or of a separate 
university. It will be open to the Federation to make increased grants 
which might necessitate a longer period of retention by the Federation 
from the provincial share of income-tax. 

Effect of the ^ effect and scope of these Orders in 

Orders in Council Council, the Secretary of State in his evidence 
before the Joint Parliamentary Committee, stated 

as follows : 

There seemed to be an idea, in certain quarters of the Committee 
that what was meant was a continuing control and intervention by 
the British Parliament through Orders in Council on taxation 
questions in India. That is in no way the intention of the proposals 
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in the White Paper. Our intention, pfut in a single sentence, is that 
either the Act or the Order in Council immediately after the 
Act, having made that prescription, that prescription is final. The 
actual carrying out of the prescription, then, becomes more or less 
an automatic affair. 


The Act recognizes the necessity for securing a considerable degree 
of elasticity to provincial resources, and provides for a more equitable 
distribution between the Federation and the Provinces. The Federal 
Legislature has been empowered to assign to Provinces and States in 
accordance with such schemes of distribution as it may determine the 
whole or any part of the net revenues from the following sources : 

(1) income-tax — (see s. 138) ; (2) salt duties, excise duties and 
export duties (see s. 139) ; (3) certain succession duties, 
stamp duties, terminal taxes and taxes on fares and freights 
(see s. 137). In the case of export duties on jute or jute 
products, an assignment to the producing units wiU be 
compulsory and will amount to at least 50 per cent, of the 
net revenue from the duty : (see s. 140(2)). 


Besides, the Act makes provision for subventions to the deficit 
Provinces.^ For financial adjustments between the Federation and the 
States, see ss. 145-9. 

Revenues derived fi:om sources in respect of which the legislature 
of a Governor’s Province has exclusive or concur* 
VOTues™ power to make laws have been allocated as 

provincial revenues, and revenues derived from 
sources in respect of which the Federal Legislature has exclusive power to 
make laws have been allocated as federal revenues, (see lists given below). 
But in the cases specified in the Act, the Federation has been empowered 
or required to make assignments to Provinces and States from federal 
revenues. Legislative power in relation to taxation and raising of 
revenue has been defined in the Legislative Lists of the Seventh Schedule. 
It wifi, be observed that the Act does not lay down the principles of 
distribution of the proceeds of revenues except in the case of export duty 
on jute collected by the Federation on behalf of the Provinces. The 
Simon Commission did not recommend the assignment of so much of 
revenues to the Province as are collected within that Province. The 


assumption that a Province has a natural right to all the revenues collected 
within it, is in the opinion of the members of the Commission, indefensible. 
The customs revenue, for instance, which is coUeoted at ports, is actually 
paid in some measure by people all over India. Likewise, the income- 
tax profits are collected in the Province where the headquarters of a 
business is situated, but often do not arise within the Province. The 
absence of economic unity, and the taxation which arises from the 
activities of centres, such as Bombay and Calcutta, may properly be 
regarded as due to the whole economic life of India. For this reason, 
some of the revenues collected at the great centres of activity should be 
spent on matters of common interest or redistributed according to the 
needs of the various Provinces for expenditure locally. Thus, distribution 
to the Province of origin does not entirely meet the necessities of the 
case. The Statutory Commission also considered the matter of distribu- 
tion in proportion to population. It is simple, automatic and to some 
extent, a test of the needs of the Provinces. But to distribute a large 


18 


1 See s. 142. 
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pait of the revenues of India on this basis would he unfair to the Provinces 
with a sparse population and would tend to hold back the progress of 
the more advanced, and by transferring resources from "the richer to the 
poorer Provinces, would divorce responsibility for taxation from respon- 
sibility for spending. The financial system of India should, therefore, 
include a complete scheme of allocation which would provide for the 
distribution of centrally collected revenues in part according to origin 
and in part on a population basis. Whatever be the basis of allocation, 
it should be pre-determined and not easily liable to be altered.^ The 
Act provides that the allocation is fixed in some cases by the Federal 
Legislature and in others by an Order in Council. Obviously, these con- 
siderations do not apply to jute and jute products and the Act, therefore, 
prescribes that not less than one half of the export duty on jute and jute 
products shall be assigned to the Provinces in which jute is grown in 
proportion to the respective amounts of jute grown therein.® 


FEnEEAL LEGISLATIVE LIST 
{List I of the Seventh Schedule) 

Duties of customs, including export duties. 

Duties of excise on tobacco and other goods manufactured or pro- 
duced in India except : (a) alcoholic liquors for human consumption ; 
(6) opium, Indian hemp and other narcotic drugs and narcotics ; non- 
narcotic drugs ; (c) medicinal and toilet preparations containing alcohol 
or any substance contained in (6). 

Corporation tax. ^ 

Salt. 

Taxes on income other than agricultural income. 

Taxes on the capital value of the assets, exclusive of agricultural 
land, of individuals and companies ; taxes on the capital of companies. 

Duties in respect of succession to property other than agricultural 
land. 

Stamp duty in respect of bills of exchange, cheques, promissory notes, 
bills of lading, letters of credit, policies of insurance, proxies and receipts. 

Terminal taxes on goods or passengers carried by railway or air 
taxes on railway fares and freights. 


PEOVmCIAL LEGISLATIVE LIST 

{Lists I and II of the Seventh Schedule) 

Land revenue, including the assessment and collection of revenue. 
Duties of excise on the following goods manufactured or produced in 
the Province and countervailing duties at the same or lower rates on 
similar goods manufactured or produced elsewhere in India : 

(i) Alcoholic liquors for human consumption. 

(ii) Opium, Indian hemp and other narcotic drugs and narcotics ; 

non-narcotic drugs. 

(iii) Medicinal and toilet preparations containing alcohol or any 

substance included in (ii). 

1 See the Sim. C. B. Vol. II, pp. 27S-6 and Percy Committee Report 67-70. 

® See s. 140 (2). 
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Taxes on agricultural income. 

Tax^s on lands and buildings, hearths and windows. 

DutiesTn respect of succession to agrictiltural land. 

Taxes on mineral rights subject to any limitations imposed by 
any Aet of the Federal Legislature relating to mineral 
development. 

Capitation taxes. 

Taxes on professions, trades, callings and employment. 

Taxes on animals and boats. 

Taxes on the sale of goods and on advertisements. 

Cesses on the entry of goods into a local area. 

Taxes on luxuries including taxes on entertainments, amuse- 
ments, betting and gambhng. 

Stamp duty in respect of documents other than those specified 
in the provisions of the Federal Legislative List with regard 
to stamp duty. 

Duties on passengers and goods carried on inland and waterways. 

Tolls. 


The Joint Select Committee recommended (in paragraph 250) that of 
the yield of the taxes on income (excluding that derived 
Renort from federal sources), a specified percentage (to be 
^ fixed by Order in Council at the last possible moment) 

was to be assigned to the Provinces. The necessary financial enquiry was 
entrusted by His Majesty’s Government to Sir Otto Niemeyer, who was 
asked to make recommendations to them on the matters which under ss. 


138(1) and (2), 140(2) and 142 of the Act have to be prescribed or 
determined by His Majesty in Council (subject to the approval of 
Parliament) and on any ancillary matter arising out of the financial 
adjustments between the Government of India and the Provincial Govern- 
ments regarding which His Majesty’s Government may desire a report. 
Sir Otto Niemeyer made his Report dated the 6th April, 1936, and in 
paragraphs 25-32 of his Report, he dealt with the question of the distri- 
bution of residual taxes on income as between the Federation on the one 
hand, and the Provinces on the other. He estimated on the 1936-7 
budget estimate that there would be a residuum of about 12 crores 
divisible between the centre and the Provinces. He recommended that : 
(1) the prescribed percentage of the residual income-tax that shall not 
form part of the federal revenues under s. 138(1) should be 50 per 
cent. ; (2) under s. 138(2) (a), the Federation may for the first preseribed 
period of five years retain a portion of the moneys assigned to the 
Provinces ; (3) the prescribed sum which may be so retained out of the 
assigned 50 per cent, shall be the whole or such sum as is necessary to 
bring the proceeds of the 50 per cent, share accruing to the centre, 
together with any general budget receipts from the railways, up to 13 
crores, whichever is less ; and (4) under s. 138(2) (6), the centre, under 
the second prescribed period of five years, shall relinquish to the Provinces 
by equal steps so much of the provincial share as it is retaining in the 
last year of the first prescribed period of five years, so that within about 
ten years from the commencement of provincial autonomy, the 
Provinces may hope to be enjoying their full share of revenue frum 
income-tax. 


Then, as regards the manner in which any proceeds of the income 
available to the Provinces was to be distributed among them. Sir Otto 
held that substantial justice will be done by fixing the scale of distribution 
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partly oa residence and partly on population, paying to neither a rigid 
pedantic deference, and that it was essential to base distribution, not 
on the figures to be ascertained each year, but on fiS6u percentages. 
He recommended that under s. 138(1), the distribution of the prescribed 
share of the residual income-tax assigned to the Provinces should be : — 
Madras 15 ; Bombay 20 ; Bengal 20 ; United Provinces 15 ; Punjab 8 ; 
Bihar 10 ; Central ftovinces 5 ; Assam 2 ; North-West Frontier Province 
1 ; Orissa 2 ; and Sind 2. 

AH the above recommendations of the Niemeyer Report have been 
adopted in the Government of India (Distribution of Revenues) Order, 
1936. See notes to ss. 138, 140, and 142. 

HTfiftfiing of 136. Subject to the following provisions of tins 
chapter with respect to the assignment of the whole or part 
of the net proceeds of certain taxes and duties to Provinces 
j>»vmues and Federated States, and subject to the provisions of tliis 
^ce™ Act with respect to the Federal Railway Authority, the 
expression ‘ revenues of the Federation ’ includes all 
revenues and public moneys raised or received by the 
Federation and the expression ‘ revenues of the Province ’ 
iacludes all revenues and public moneys raised or received 
by a Province. 

See B. 150(2) where it is laid down that the Federation or a Province 
may make grants for any purpose, notwithstanding that the purpose is 
not one with respect to which the Federal or the Provincial Legislature as 
the case may be, may make laws. But the expenditure defrayable out 
of Indian revenues must be for the purposes of India or some part of 
India. 

The scheme of allocation under the Act is as follows ; 

I. Revenues derived from sources in respect of which the Provincial 
Legislature has exclusive or ccmcurrent power to legislate will be allocated 
as provincial revenues. 

n. Revenues from exclusively federal sources will be allocated as 
federal revenues, e.g. customs and railway receipts. 

in. The Federation is to make assignments in whole or in part of 
the net proceeds, to Provincial Governments and States in the foUowing 
cases : 

(а) salt ; 

(б) federal excises i.e. all excise duties except on alcoholic and 

narcotic drugs ; 

(c) export duties. 

At least 50 per cent, of the export duties on jute and jute products 
have been compulsorily assigned to the producing units. 

IV. The net proceeds on territorial taxes and taxes on railway fares 
and freights, death duties on properties other than agricultural land, 
and federal stamp duties, are entirely provincial, although the legislation 
is federal, but the Federation has powers to impose a surcharge for federal 
purposes. 

V. A prescribed percentage of the net proceeds of income-tax will 
be assigned to the Provinces in accordance with the provisions of the 
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Act, subject to the right of the Federation to temporary retention of 
assigned revejjues. 

VI. Provision has been made in the Act for special subvention to 
deficit Provinces. 

The conditions under which the States will make contributions to the 
federal revenues are as follows ; 

(1) The States will not contribute anything by way of direct taxation 
to the Federation except in the two following instances : 

(o) Corporation tax (which may be levied after 10 years from the 
inauguration of the Federation) ; 

(5) Special surcharges on income-tax in an emergency. 

In respect of the corporation tax, the States will be at liberty to 
make a contribution in lump sum rather than submit to direct taxation. 

(2) The States will bear indirect taxation in respect of 

(a) customs ; 

(6) salt duty ; 

(c) currency and rupee coinage profits ; 

(d) profits on trading companies earned in States and brought 

to account in British India. 

137. Duties in respect of succession to property other Certain 
than agricultural land, such stamp duties as are mentioned 
in the Federal Legislative last, terminal taxes on goods®*™? 
or passengers carried by railway, or air, and taxes onten^Mi 
railway fares and freights, shall be levied and collected by 
the Federation, but the net proceeds in any financial year faies 
of any such duty or tax, except in so far as those proceeds flights 
represent proceeds attributable to Chief Commissioners’ 
Provinces, shall not form part of the revenues of the 
Federation, but shall be assigned to the Provinces and to 
the Federated States, if any, within which that duty or tax 
is leviable in that year, and shall be distributed among the 
Provinces and those States in accordance with such 
principles of distribution as may be formulated by Act of 
the Federal Legislature : 

Provided that the Federal Legislature may at any time 
increase any of the said duties or taxes by a surcharge for 
Federal purposes and the whole proceeds of any such sur- 
charge shall form part of the revenues of the Federation. 

See Introduction to this Chapter ; W.P. Prop. 138 ; J.C.B. 261. 

The net revenues derived from the sources specified in the sectian 
will be collected by the Federation but will be assigned to the Provinces. 

The Federal Legislature, will, in each case, lay down the basis of distri- 
bution among the Provinces but will be empowered to impose and retain 
a surcharge on such taxes for federal purposes. The principles of dis- 
tribution to the Provinces or the Federated States are to be fixed by the 
Federal Legislature. 
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Taxes on 
income 


In these cases, uniformity in the rate of tax and in administration 
is essential, and so collection of these taxes by the federaj» machinery is 
desirable even though no part of the proceeds is retaineSoy the centre. 
See items 5Q~8 in List I of the Seventh Schedule. 

Agricultural land: See notes to s. 138(1) under Ageicultueal 
Income. 

The method of calculation of the ‘ net proceeds ’ is specified in s. 144. 

138. — (1) Taxes on income other than agricultural in- 
come shall be levied and collected by the Federation, but 
a prescribed percentage of the net proceeds in any financial 
year of any such tax, except in so far as those proceeds 
represent proceeds attributable to Chief Commissioners’ 
Provinces or to taxes payable in respect of Federal emolu- 
ments, shall not form part of the revenues of the Federation, 
but shall be assigned to the Provinces and to the Federated 
States, if any, within which that tax is leviable in that year, 
and shall be distributed among the Provinces and those 
States in such manner as may be prescribed : 

Provided that — 

(а) the percentage originally prescribed under this 

subsection shall not be increased by any 
subsequent Order in Council ; 

(б) the Federal Legislature may at any time increase 

the said taxes by a surcharge for Federal 
purposes and the whole proceeds of any such 
surcharge shall form part of the revenues of 
the Federation. 

(2) Notwithstanding anything in the preceding sub- 
section, the Federation may retain out of the moneys 
assigned by that subsection to Provinces and States — 

(а) in each year of a prescribed period such sum as 

may be prescribed ; and 

(б) in each year of a further prescribed period a 

sum less than that retained in the preceding 
year by an amount, being the same amount in 
each year, so calculated that the sum to be 
retained in the last year of the period will be 
equal to the amount of each such annual 
reduction : 

Provided that — 

(i) neither of the periods originally prescribed shall 

be reduced by any subsequent Order in 
Council ; 

(ii) the Governor-General in his discretion may in 

any year of the second prescribed period 
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direct that the sum- to be retained by the 
V. ^Federation in that year shall be the sum 
retained in the preceding year, and that 
the second prescribed period shall be corre- 
spondingly extended, but he shall not give 
any such direction except after consultation 
with such representatives of Federal, Provin- 
cial and State interests as he may think 
desirable, nor shall he give any such direction 
unless he is satisfied that the maintenance of 
the financial stability of the Federal Govern- 
ment requires him so to do. 

(3) Where an Act of the Federal Legislature imposes a 
surcharge for federal purposes under this section, the 
Act shall provide for the payment by each Federated State 
in which taxes on income are not leviable by the Federation 
of a contribution to the revenues of the Federation assessed 
on such basis as may be prescribed with a view to securing 
that the contribution shall be the equivalent, as near as 
may be, of the net proceeds which it is estimated would result 
from the surcharge if it were leviable in that State, and the 
State shall become liable to pay that contribution accord- 
ingly. 

(4) In this section — 

‘ taxes on income ’ does not include a corporation tax ; 

‘ prescribed ’ means prescribed by His Majesty in 
Council ; and 

‘ Federal emoluments ’ includes aU emoluments and 
pensions payable out of the revenues of the 
Federation or of the Federal Railway Authority 
in respect of which income-tax is chargeable. 

See Introduction to this Chapter under Income Tax, and Niemeybr 
Eepoet. This section provides that a specified percentage of the yield 
of taxes on income, other than agricultural income and corporation tax, 
is to be assigned to the Provinces. But the revenues derived from taxes 
on the emoluments of federal officers or the officers of the Federal Railway 
Authority or taxes on income attributable to Chief Commissioner’s 
Provinces and other federal areas have been permanently assigned to 
the Federation. The percentage and the principles of distribution among 
the Provinces are to be fixed by Order in Council, but once fixed, the 
percentage caimot be increased by a subsequent Order in Council. 
This percentage is to be distributed among the Provinces on a ‘ prescribed ’ 
basis. Once the basis is fixed by Order in Council, it is unalterable. In 
a memorandum to the Joint Select Committee, the Secretary of State 
observed that, although permanent principles may be laid down, the 
working of these principles might necessitate periodical revision of these 
percentages. It was, however, contemplated that this process should be 
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more or less of an automatic kind and might perhaps be delegated under 
the Order in Council to some authority in India such a^the Auditor- 
General. As to the scope and effect of these OrdersHn Council, see 
Introduction to this Chapter under Income-tax. 

The Federal Legislature has been empowered to impose a surcharge 
and to retain the whole proceeds of any such surcharge for its purposes. 
Where an Act of the Federal Legislature imposes a surcharge for federal 
purposes, the Act is to provide for the payment by each Federated State 
in which taxes on income are not leviable by the Federation, of a contribu- 
tion to the revenues of the Federation assessed on such basis as may be 
prescribed. 

The circumstances in which the federal surcharge or income-tax is 
imposable are governed by par. XXIII of the Instrument of Instructions : 

Before granting his previous sanction to the introduction of a Bill 
into the Federal Legislature imposing a federal surcharge or taxes 
on income, our Governor-General shall satisfy himself that the results 
of aU practicable economies and of all practicable measures for increas- 
ing the yield accruing to the Federation from other sources of tax- 
ation within the powers of the Federal Legislature would be inadequate 
to balance federal receipts and expenditure on revenue account and 
among the aforesaid measures shall be included the exercise of any 
powers vested in him in relation to the amount of the sum retained 
by the Federation out of moneys assigned to Provinces from taxes on 
income. 


The conditions under which the States were ready to accept the 
proposal of contribution to the federal fisc in times of serious financial 
stress, were explained in a statement made to the Joint Parliamentary 
Committee on behalf of the Indian States delegates. The States accept 
their liability to contribute in an emergency after the prescribed period 
when the provincial share of the income-tax has been completely assigned 
to the units. But even during this prescribed period, if the financial 
position becomes such that the federal expenditure cannot be met from 
sources of revenue permissible to the Federal Government, after all 
possible economies had been effected and the resources of indirect taxation 
open to the Federation exhausted and the return of the income-tax to 
the Provinces suspended, a state of emergency will be held to have come 
into being when all federal units will contribute to the federal fisc on an 


equitable and prescribed basis. The proceeds of the surcharge are to 
be devoted solely to federal purposes. 

Basis of contri- basis on which the States are to make 

button " contribution, the Secretary of State made the 

following statement to the Joint Select Committee : 


The difficulty here is that the States will, under special cir- 
cumstances, contribute to a surcharge on something which does not 
exist in the States (unless the State has agreed to accept federal 
legislation on income as applying to that State). It is unlikely that 
it will be possible to take as the basis of their share any assessment 
of what the surcharge would yield if it was actually in operation in 
the States. No final proposal has as yet been made as to the best 
basis to be used. It might, for example, be a contribution on the 
basis of population, but it is unlikely that this would be a very 
suitable test. A more suitable suggestion is that the contribution 
should be in proportion to the revenues of each State and of British 
India. Possibly to prevent constant investigation into the revenues 
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of the States, percentages might be fixed which would hold good 
for a teiim of years as representing approximately revenue propor- 
tions. In such a case once the principle has been laid down, power 
to fix the percentages might again be delegated to, say the Auditor- 
General in India. 

States will not, however, be required to contribute any counterpart 
to the special addition (i.e. surcharge) of taxes, on income levied in 1931, 
if and so long as those additions are still being imposed when the 
Federation comes into being. 

It is to be observed that the States are not to contribute to an 
increase of income-tax but only to surcharge. The Federal Government 
will have the option of calling it a surcharge or an increase in the basic 
rate of tax, and the incidence will be difierent according as it is called 
by one name or the other. But it will be to the interest of the Federal 
Government to levy a surcharge, as, in that case, no share of the increased 
tax will be allocated to the units entitled to a share in the proceeds of 
the income-tax. To remove this difficulty, the States have suggested 
that a basic rate of income-tax should be fixed, as to which the States 
will not make any contribution, and any increase over the rate should 
be deemed to be a surcharge with liability on the States to contribute 
their quota. 

The difficulty will not obviously arise in the case of the Federated 
States who have agreed to accept federal legislation in income-tax (except 
corporation tax) and the Act makes provisions for assignment to those 
states of such portion of the proceeds of the tax as may be agreed upon. 

Agricultural purposes of this Act, the Act adopts 

income definition of ‘ agricultural income ’ as given in 

enactments relating to Indian income-tax.^ 

The term ‘agricultural income’ is defined in s. 2(1) of the Indian 
Income-Tax Act, 1922, as follows : * 

‘ Agricultural income ’ means — 

(a) any rent or revenue derived from land which is used for 
agricultural purposes and is either assessed to land-revenue 
in British India or subject to a local rate assessed and 
collected by officers of Government as such. 

(i>) any income derived from such land by — 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of rent-in-kind 

of any process ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the produce raised or 
received by him fit to be taken to market, or 

(iii) the sale by a cultivator or receiver of rent-in-kind of the 

produce raised or received by him, in respect of which no 
process has been performed other than a process of the 
nature described in sub-clause (ii). 

(c) any income derived from any building owned and occupied 
by the receiver of the rent or revenue of any such land, 
or occupied by the cultivator, or the receiver of rent-in- 
kind, of any land with respect to which or the produce of 
which any operation mentioned in sub-clause (ii) and (iii) 
of clause (6) is carried on : 


1 Sees. 311(2). 


2 Act XI of 1922. 
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Provided that the building is on or in the immediate vieinity of the 
land, and is a building which the receiver gf the rent or 
revenue or the cultivator or the receiver oUthe rent-in-kind 
by reason of his connection with the land, requires as a 
dwelling-house, or as a store-house or other out-building. 

The sources of income which are deemed ‘ agricultural ’ are excluded 
from the operation of the Income-Tax Act. The incomes which fall within 
the definition of ‘ agricultural income ’ within the meaning of s. 2(1) 
are not only exempt from income-tax but cannot also be included in 
computing a man’s total income under s. 14(1) of the Income-Tax Act. 

The Act excludes ‘ agricultural income ’ from the sphere of federal 
taxation, but confers a right on the Provinces to levy and collect taxes 
on ‘ agricultural income ’. In the Income-Tax Act of 1860, agricultural 
income was taxed. This was abolished in 1865. In 1869, a tax was 
levied upon all incomes including agricultural income, but in 1873-4, 
this was again given up. 

The definition of ‘ agricultural income ’ as set out in the Income- 
Tax Act imposes the following conditions : 

1. The land must be used for agricultural purposes. 

2. The land must also be 

(i) either assessed to land revenues or 

(ii) subject to a local rate assessed and collected by officers of 

Government as such. 

There is no definition in the Income-Tax Act of the term ‘ agricul- 
tural ’. The definitions of ‘ agricultural ’ in the Bengal Tenancy Acts 
are clearly inapplicable to income-tax. ‘ The primary meaning of 
“ agriculture ” is the cultivation of the ground (in the Century 
Dictionary) and in its general sense, it is the cultivation of the ground 
for the purpose of procuring vegetables and fruits for the use of man and 
beast, including gardening or horticulture and the raising or feeding of 
cattle and other stock (Anderson’s Dictionary of Law). Its less general 
and more ordinaiy signification is the cultivation with the plough, and 
in large areas in order to raise food for men and beast or in other words, 
that species of cultivation which is intended to raise grain and other 
field crops for man and beast. Horticulture which denotes the cultivation 
of gardens or orchards is a species of agriculture in its primary and 
more general sense ’ — per Bhashyam Aiyangar, J., in Murugesa Ghetti 
V. Ghinnathamhi Goundan ^ in which case the question whether a lease 
was agricultural or not, was discussed. This definition of agriculture 
was however considered too narrow in Panadai Pathan v. Bamaswami 2 
in which ease the same question was again raised and the denotation of 
the term was made wider. In this case, Spencer, J. observed : 

With due deference, while accepting that the case was rightly 
decided, I am unable to follow the opinion of Bhashyam Aiyangar, J. 
in Murugesa Ghetti v. Ghinrutthambi Gcnmdan, that the word ‘ agri- 
culture ’ in its more general sense comprehends the raising of vege- 
tables, fruits and other garden products as food for man and beast, 
if the learned judge intended thereby to limit it to the raising of 
food products. For to so restrict the word would be to exclude 
indigo, cotton, jute, flower, tobacco and other such cultiva- 
tion. For the purposes of that particular case which related to a 


1 (1901) 24 Mad. 421. 


z (1922) 46 Mad. 710. 
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lease of betel gardens considering the policy of favouring agriculture 
upon finding that they produced a form of food, the connection 
between agriculture and the production of food may have seemed 
important but such a limitation is not supported by the definition 
of agriculture in the Oxford Dictionary, which is ‘ the Science and 
Art of cultivating the soil, tillage, husbandry, farming (in its widest 
sense). This dictionary notes that a meaning restricted to tillage is 
rare. In Bouvier’s Law Dictionary, ‘ agriculture ’ is defined as the 
cultivation of the soil for food products or any other useful or valuable 

growths of the field or garden I am equally unable to 

agree with the narrow definition of Sadashiva Ayyar, J. in Sheahayya 
V. Bajah of Pitapuram ; and Rajah of Venkatagiri v. Ayyappa RMi 
(1915) I.L.R. 38 Mad. 738 that agriculture means the raising of 
annual or periodical grain and crop through the operation of plough- 
ing, sowing, etc., though the decision may be perfectly sound so 
far as they excluded pasture lands from ‘ ^oti land ’ for the purpose 
of Madras Estate Land Act. The learned judge’s definition would 
exclude sugarcane, indigo, tea, flower, tobacco and betel cultivation 
from agriculture. In my opinion, agriculture connotes the raising 
of useful or valuable products which derive nutriment from the 
soil with the aid of human skill and labour and thus it will include 
horticulture, arboriculture, and sylviculture in all cases where the 
growth of trees is effected by the expenditure of human care and 
attention in such operations as those of ploughing, sowing, planting, 
pruning, manuring, watering, protecting, etc. 

The following have been held to be ‘ agricultural income ’ : 

Income from pasturage and from fees realized from graziers : 
Prohhaichandra Barua v. Commissioner of Income-Tax} 

Salami paid for settlement of waste lands or abandoned holdings. 
Birendra Kishore Manikya v. Secretary of State for India} 

Salami or Nazer paid by a tenant to a landlord for his recognition 
as a tenant to a non-transferable holding. Maharajah of Darbhanga v. 
Commissioner of Income-Tax} MeJier Banu v. Secretary of State} 

Mutation fees paid by the tenant to the landlord as such upon 
succeeding to holding or tenure by inheritance is income derived from 
land used for agricultural purposes. Eajendra Narayan Bhanja Deo v. 
Commissioner of Income-Tax} 

The following are not ‘ agricultural income ’ : 

Maintenance allowance received from Zeminder’s property. 
Zeminderni of Tirumvr v. Commissioner of Income-Tax} 

Profits from a Mela ; Umad Rasul v. Anath Banjdhu} 

Income from stone quarries : Shiblal v. Gangaram} 

Incomes derived from markets, fisheries, mooring or ferries : 
Probhatchandra Barua v. Commissioner of Income-Tax} Maharajadhiraja 
of Darbhanga v. Commissioner of Income-Tax}'^ Commissioner of Income- 
Tax V. Sevugu Pandia Thevar}^ 


> 67 I.A. 228 : (1931) 58 Cal. 430. 
3 (1928) 7 Pat. 650. 

» (1930) 9 Pat. 1, F.B. 

7 (1901) 28 Cal. 637. 

9 (1930) 58 Cal. 430 P.C. 

(1933) 56 Mad. 251. 


a (1921) 48 Cal. 766, P.C. 
4 (1926) 53 Cal. 34. 

9 (1929) 52 Mad. 827. 

8 (1927) 50 All. 98. 

10 (1924) 3 Pat. 470, 485. 
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Corporation 

tax 


By paragraph 5 of this Order in Council, the prescribed percentage- 
of income-tax to be assigned under s. '138(1) to the 
The Govern- Provinces and the Federated States has been fixed at 
^*^*^*^ 50 P®r cent., and this amount is to be divided among 
(Distribution Provinces in the manner recommended in the 
Order 1935 ^ Niemeyer Report — see above. By paragraph 6 of the 

’ Order : (A) the first of the periods to be prescribed 

under s. 138(2) is to be five years from the commencement of Part III 
of the Act ; (B) the prescribed sum that may be retained by the 
Federation under s. 138(2) (a) is to be the whole or such portion of 
the sum which is assigned to the Province or Federated State, as will 
together with (i) the Federation’s share of the divisible net proceeds 
of the income-tax for the year and (ii) any general budget receipts 
from the railways, will make up a total of 13 crores ; i.e. the sum to be 
retained by the Federation out of the share of income-tax assigned to the 
Province is to be the amount by which the total of (i) and (ii) above 
falls short of 13 crores ; (C) the second period to he prescribed under 
s. 138(2) is to be five years ; during this second period, in the first year, 
the amount to be retained is to be five-sixths of the sum, if any, retained 
in the last year of the first prescribed period of five years, decreasing by a 
further sixth of that sum in each of the succeeding five years. Divisible 
net proceeds of income-tax means the net proceeds of the tax referred to 
in s. 138, excepting proceeds attributable to Chief Commissioners’ 
Provinces, taxes payable in respect of federal emoluments, and proceeds 
of any surcharge for federal purposes. 

139. — (1) Corporation tax shall not be levied by the 
Federation in any Federated State until ten years have 
elapsed from the establishment of the Federation. 

(2) Any Federal law providing for the levying of 
corporation-tax shall contain provisions enabling the Ruler 
of any Federated State in which the tax would otherwise 
be leviable to elect that the tax shall not be leAded in the 
State, but that in lieu thereof there shall be paid by the 
State to the revenues of the Federation a contribution as 
near as may be equivalent to the net proceeds which it 
is estimated would resrdt from the tax if it were levied 
in the State. 

(3) Where the Ruler of a State so elects as aforesaid, 
the officers of the Federation shall not call for any informa- 
tion or returns from any corporation in the State, but it 
shall be the duty of the Ruler thereof to cause to be supplied 
to the Auditor-General of India such information as the 
Auditor-General may reasonably require to enable the 
amount of any such contribution to be determined. 

If the Ruler of a State is dissatisfied with the deter- 
mination as to the amount of the contribution payable by 
his State in any financial year, he may appeal to the Federal 
Court, and if he establishes to the satisfaction of that Court 
that the amount determined is excessive, the Court shall 
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reduce the amount accordingly and' no appeal shall lie from 
the decision of the Court on the appeal. 

Gorpomtim tax ia defined in s. 311(2) as meaning ‘any tax on 
ao much of the income of companies as does not represent agricultural 
income, being a tax to which the enactments requiring or authorizing 
companies to make deductions in respect of income-tax from payments 
of interest or dividends, or from other payments representing a distribu- 
tion of profits, have no application This definition clearly limits it to 
taxes on income and does not include taxes on capital. It is in reality, 
a super-tax on the profits of companies. But the description of super- 
tax in the Indian Income-Tax Act does not provide any clear basis of 
differentiation between income-tax and super-tax and the definition in 
present Act makes such differentiation. The definition includes a tax of 
the nature of the existing Indian super-tax on companies, while excluding 
one like the Indian income-tax which, while in form levied on companies 
is really in effect passed on to the shareholders. This section provides 
that the Federation should retain the yield of this tax and that after 
ten years have elapsed after the establishment of the Federation, the 
tax will be extended to the States, a right being reserved to any State 
which prefers that companies subject to the law of the State should not 
be directly taxed, to pay itself to the federal fisc an equivalent lump 
sum contribution. If the Ruler of a Federated State is dissatisfied with 
the determination as to the amount of the contribution payable by his 
state in aay financial year, he may appeal to the Federal Court. But 
the decision of the Federal Court is final. 

140. — (1) Duties on salt, Federal duties of excise and Salt duties, 
export duties shall be levied and collected by the Federation, and^xport** 
but, if an Act of the Federal Legislature so provides, there "luties 
shall be paid out of the revenues of the Federation to the 
Provinces and to the Federated States, if any, to which the 
Act imposing the duty extends, sums equivalent to the 
whole or any part of the net proceeds of that duty, and those 
sums shall be distributed among the Provinces and those 
States in accordance with such principles of distribution 
as may be formulated by the Act. 

(2) Notwithstanding anything in the preceding sub- 
section, one half, or such greater proportion as His Majesty 
in Council may determine, of the net proceeds in each year 
of any export duty on jute or jute products shall not form 
part of the revenues of the Federation, but shah be assigned 
to the Provinces or Federated States in which jute is grown 
in proportion to the respective amounts of jute grown 
therein. 

This section empowers the Federal Legislature to assign to Provinces 
and Federated States in accordance with such schemes of distribution as it 
may determine the whole or any part of the net revenues derived from 
salt duties, excise duties and export duties; in the case, however, of 
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export duties on jute and jute products, an assignment to the producing 
units -n'iH be compulsory and amount to at least 50 per cent, of the 
net revenue from the duty. See Introduction to this Chapter. 

By paragraph 8 of this Order in Council, the proportion of the 
net proceeds in each year of any export duty on 
Government products, which under subsection (2) is 

of India (IMstri- assigned to the Provinces or Federated 

nuMl*' ° Order" ®***'®® which jute is grown, shall be 62J per 
’ cent. This was the recommendation in the Niemeyer 
Report. 


Prior sane- 141. — (1) No Bill or amendment which imposes or 

Governor- varies any tax or duty in which Provinces are interested, 
General re- or which Varies the meaning of the expression ‘ agricultural 
income ’ as defined for the purposes of the enactments 
ing Nation r elating to Indian income-tax, or which affects the principles 
on which mider any of the foregoing provisions of this 
are in- chapter moneys are or may be distributable to Provinces or 

tereeted gtates, or whicli imposes any such federal surcharge as is 

mentioned in the foregoing provisions of this chapter, shall 
be introduced or moved in either Chamber of the Federal 
Legislature except with the previous sanction of the Gover- 
nor-General in his discretion. 

(2) The Governor-General shall not give his sanction 
to the introduction of any Bill or the moving of any amend- 
ment imposing in any year any such Federal surcharge as 
aforesaid unless he is satisfied that all practicable economies 
and aU practicable measures for otherwise increasing the 
proceeds of Federal taxation or the portion thereof retainable 
by the Federation would not result in the balancing of 
Federal receipts and expenditure on revenue account in that 
year. 

(3) In this section the expression ‘ tax or duty in 
which Provinces are interested ’ means — 

(a) a tax or duty the whole or part of the net pro- 
ceeds whereof are assigned to any Province ; or 
(&) a tax or duty by reference to the net proceeds 
whereof sums are for the time being payable 
out of the revenues of the Federation to any 
Provinces- 

This section provides that no Bill or amendment is to be introduced 
or moved in either Chamber of the Federal Legislature except with the 
previous sanction of the Governor-General in his discretion, which — 

(i) imposes or varies any tax in which Provinces are interested — 
that is to say, a tax or duty the whole or part of the net 
proceeds whereof are assigned to any Province ; or 
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(ii) varies the meaning of the expression ‘ agricultural income ’ 

as defined for the purposes of the enactments relating to 

income-tax ; or 

(iii) affects the principles on ■which moneys are or may he dis- 

tributable to Provinces or States ; or 

(iv) imposes any such federal surcharge as is mentioned in ss. 137 

and 138. 

The Joint Select Committee make the following observations * : 

The fact that the federal units either will, or may, share in the 
yield from certain federal taxes implies that the federal budget cannot 
be the concern of the Federal Government and Legislature alone. 

This may result in some blurring of responsibility and from the point 
of view of constitutional principles is open to objection ; but we see 
no escape from it. In order to bring about mutual consultation 
between Federation and units in matters of this kind, the White 
Paper proposes the Federal Legislation upon them should require the 
prior assent of the Governor-General to be given only after con- 
sultation with both the Federal Ministry and the Government of 
the units. We are doubtful whether a statutory obligation to 
consult the units may not give rise to difficulties and we see some 
advantage in directing the Governor-General in his Instrument of 
Instructions to ascertain the views of the units by the method which 
appears to him best suited to the circumstances of the particular 
case. 

See paragraph XXII of the Governor-General’s Draft Instrument of 
Instructions.® 

142. Such sums as may be prescribed by His Majesty Grants from 
in Council sbaU be charged on the revenues of the Federation 
in each year as grants in aid of the revenues of such Provinces 
Provinces as His Majesty may determine to be in need of 
assistance, and different sums may be prescribed for different 
Provinces : 

Provided that, except in the case of the North-West 
Frontier Province, no grant fixed under this section shall 
be increased by a subsequent Order, unless an address has 
been presented to the Governor-General by both Chambers 
of the Federal Legislature for submission to His Majesty 
praying that the increase may be made. 

This subsection provides for subventions to deficit Provinces. 
jSind : The Act creates two new Provinces, Sind and Orissa. It is 
estimated that there will be for Sind an initial deficit of about 3/4 crore { 

per annum but this -will gradually dimini sh and be ultimately extinguished 
over a period of some fifteen years, by the end of which time it is believed 
that the agricultural developments connected with the Sukkur Barrage 
Scheme will be complete. If Sind were not constituted a separate 
Province this deficit would fall to be met firom Bombay revenues, except 
for a small sum of about 10 lakhs, the estimated cost of new overhead 


1 See Report par. 262. 


® Cmd. 4805. 
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charges brought about by thtf constitutional changes. The Act therefore 
provides that a subvention should be given from federal revenues to 
Sind, of a prescribed, but gradually diminishing amount. Except for the 
10 lakhs already mentioned, there is no additional burden imposed upon 
the tax payers of India as a whole and to that extent rehef is given to 
Bombay. 

Orissa ; Similar considerations arise in the ca^e of Orissa. This 
will undoubtedly be a deficit area and will require a subvention of some- 
thing like 30 lakhs per annum ; but of this only about 15 lakhs per 
annum, which is the estimate of new overhead charges involved any 
additional burden on federal revenues. Some portion of this amoimt 
would in effect have had to he provided by subvention from the centre 
even if a now Province of Orissa were not constituted. The existing 
Province of Bihar and Orissa is already faced with serious financial 
difficulties, aggravated by the recent earthquake and the separation of 
Orissa only means that the new Province wUl receive the subvention 
which wordd otherwise have come to it indirectly through the Government 
of Bihar and Orissa. 

The subventions to other deficit Provinces also react on federal 
finance but these would have been necessary under the old constitution, 
since it is clearly impossible to allow the continued accumulation of 
deficits by a Province, if over a number of years it is beyond its power 
within the resources assigned to it, to balance its expenditure and revenue. 

The subventions to the Provinces shall be fix^ by Order in Council 
and cannot be increased by a subsequent Order unless an address of the 
Federal Legislature is presented to the Governor-General for submission to 
His Majesty, praying for an increase. This of course, does not apply 
to the case of the North-West Frontier Province in view of its strategic 
importance. For this Province, see notes to s. 8. 

By paragraph 9 of this Order in Council, in accordance with the 
recommendations of the Niemeyer Report, grants 
* T made under this section to certain Provinces 

tion* o* Revenues) • — United Provmces 

Order 1936 ' lakhs a year for five years from the commence- 

’ ment of Part III of the Act ; Assam 30 lakhs 

yearly ; N.-W.F. Provinces 100 lakhs yearly ; Orissa 47 lakhs for the first 
year after the commencement of Part III of the Act, 43 lakhs for each 
of the four succeeding years, and thereafter 40 lakhs yearly ; Sind 
110 lakhs for the first year after the commencement of Part III of the 
Act, 106 lakhs for each of the next nine years, 80 lakhs for each of the 
next 20 years, 65 lakhs for each of the next five years, 60 lakhs for 
each of the next five years, and 55 lakhs for each of the next five years. 

Savings 143. — (1) Nothing in the foregoing provisions of this 
chapter affects any duties or taxes levied in any Federated 
State otherwise than by virtue of an Act of the Federal 
Legislature applying in the State. 

(2) Any taxes, duties, cesses or fees which, immediately 
before the commencement of Part III of this Act, were 
being lawfully levied by any Provincial Government, 
municipality or other local authority or body for the 
purposes of the Province, municipality, district or other 
local area under a law in force on the first day of January, 
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nineteen hundred and thirty-five,' may, notwithstanding 
that those Miaxes, duties, cesses or fees are mentioned in the 
Ifederal Legislative List, continue to be levied and to be 
applied to the same purposes until provision to the contrary 
is made by the Federal Legislature. 

The Federal Legislature can only impose taxation in a Federated 
State if so provided m the Instrument of Accession of that State. 

Cl.(2) provides for the continuance of taxes, duties, cesses, etc. 
imposed hy any public authority in a Province before this Act came into 
force in the Provinces, under a law in force on the 1st of January, 1936, 
though these taxes, etc. have been included in List I or the exclusively 
Federal List (of the Seventh Schedule). But the Federal Legislature may 
provide to the contrary. 

This clause has been modified for a period of two years from the 
commencement of Part III of the Act by substitution of ‘ the date of 
such commencement for the first day of January, 1936’. See 
the India and Burma (Transitory Provisions) Order, 1937, para- 
graph 3. By paragraph 4 of this Order, subject to any provision 
to the contrary made by any Central or Provincial Act, all taxes 
or other sums required before the commencement of Part III of 
the Act to be credited to any local fund, shall during the next two 
financial years after the commencement of Part III, continue to 
be so credited, and are not to form part of the provincial revenue ; 
similarly, any expenditure from provincial revenue prescribed by any 
law in force immediately before the commencement of Part III shall 
for the said period be deemed to be an expenditure charged on the 
revenues of the Province. See s. 78 (3). 


144. — (1) In the foregoing provisions of this chapter Calculation 
■* net proceeds ’ means in relation to any tax or duty the 
proceeds thereof reduced by the cost of collection, and 
for the purposes of those provisions the net proceeds of 
any tax or duty, or of any part of any tax or duty, in or 
attributable to any area shall be ascertained and certified 
by the Auditor-General of India, whose certificates shall be 
final. 

(2) Subject as aforesaid, and to any other express 
provision of this chapter, an Act of the Federal Legislature 
may, in any case where under this Part of this Act the 
proceeds of any duty or tax are, or may be, assigned to 
any Province or State, or a contribution is, or may be, 
made to the revenues of the Federation by any State, 
provide for the manner in which the proceeds of any duty 
or tax and the amount of any contribution are to be cal- 
culated, for the times in each year and the manner at and 
in which any payments are to be made, for the m airing of 
adjustments between one financial year and another, and 
for any other incidental or ancillary matters. 

19 
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For the appointment and conditions of services of the Auditor- 
General of India, see s. 166. 

Under ss. 137, 138 and 140(2), the proceeds of certain duties and taxes 
collected by the Federation are to be paid over, wholly or in part to 
certain Provinces and under s. 140(1), the Federal Legislature may by 
an Act, distribute the whole or part of duties on salt, duties of excise and 
export duties collected by the Federation. Li these cases, the Federal 
L^slature may make laws relating the manner in which such duties 
and taxes are to he calculated, paid over or adjusted. 


The. Grown and the States 

^ ^ His Majesty by the Federa- 

conneotiou tion in. each year the sums stated by His Majesty’s 
Representative for the exercise of the functions of the Crown 
in its relations with Indian States to be required, whether 
on revenue account or otherwise, for the discharge of those 
functions, including the making of any payments in respect 
of any customary allowances to members of the family or 
servants of any former Ruler of any territories in India. 

By a. 2, it has been provided that the powers connected with the 
exercise of the functions of the Crown in its relations with the Indian 
States, vested in His Majesty, are to be exercised in India only by His 
Majesty’s Representative or the Viceroy, or persons authorized by him. 
These powers come under Paramountcy and are not affected bv this 
Act} 

Th e expense s in- connexion with the exercise of the functions of 
the Crown in its relations with the Indian States are to be paid to His 
Majesty Lorn the revenues of the Federation on which they are charged.^ 
If the Viceroy requires the assistance of armed forces from British India 
for the purpose of discharging his functions in relations to any Indian 
State, such armed forces sh^ be furnished and the expenses in this 
connexion shall be regarded as expenses of His Majesty in discharging 
the functions of the ftown in its relations to the States. The Viceroy 
may arrange with the Governor of any Province and provincial officers 
about the discharge of any such functions by them on his behalf.® 

Certain provisions of the old Act with amendments conse- 
quential on the provisions of the new Act, are to remain in force.* 
The presentation of the Budget by the Governor-General on the first 
April, 1937, was to bo regulated by s. 67 A of the old Act, as modified 
in the Ninth Schedule. S. 67A (3) (v) deals with the payments men- 
tioned in s. 145. The Govemor-(3eneral, before the appointment 
under s. 3 of the new Act of His Majesty Representative, is to make 
the statement required by s. 145. 


1 See notes to s. 2 under Pabamoowtox and lotroduotion to Part in, Chapter 
n under this head, 

2 See B. 33(3) (/). 

® See BB. 286 and 287. 

* See notes to a. 33 under b. 317. 
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146. All cash contributions and payments in respect 
of loans a!nd other payments due from or by any Indian 
State which, if this Act had not been passed, would have states 
formed part of the revenues of India, shall be received by 
His Majesty, and shall, if His Majesty has so directed, be 
placed at the disposal of the Federation, but nothing in this 
Act shall derogate from the right of His Majesty, if he 
thinks fit so to do, to remit at any time the whole or any 
part of any such contributions or payments. 

See notes to s. 147. 

Cash contributions are defined in s. 147(5). These are known as 
tributes payable by an Indian State. The Joint Parliamentary Committee 
recommended the gradual allocation over a period of years (corresponding 
to the period during which it is proposed to defer the full assignment to 
the Provinces of a share of the income-tax) of any contribution paid by 
a State to the Crown in excess of the value of the immunities it enjoys. 

147. — (1) Subject to the provisions of sub-section (3) Remission 
of this section, His Majesty may, in signifying his acceptance 

of the Instrument of Accession of a State, agree to remit tions 
over a period not exceeding twenty years from the date 
of the accession of the State to the Federation any cash 
contributions payable by that State. 

(2) Subject as aforesaid, where any territories have 
been voluntarily ceded to the Clrown by a Federated State 
before the passing of this Act — 

(o) in return for specific military guarantees, or 

(6) in return for the discharge of the State from 
obligations to provide military assistance, 
there shall, if His Majesty, in signifying his acceptance of 
the Instrument of Accession of that State, so directs, be 
paid to that State, but in the first-mentioned case on 
condition that the said guarantees are waived, such sums 
as in the opinion of His Majesty ought to be paid in respect 
of any such cession as aforesaid. 

(3) Notwithstanding anything in this section — 

(a) every such agreement or direction as aforesaid 
shah, be such as to secure that no such 
remission or payment shall be made by virtue 
of the agreement or direction until the Pro- 
vinces have begun to receive moneys under 
the section of this chapter relating to taxes on 
income, and, in the case of a remission, that 
the remission shall be complete before the 
expiration of twenty years from the date of 
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the accession to the Federation of the State 
in question, or before the end of the second 
prescribed period referred to in subsection (2) 
of the said section, whichever first occurs ; 
and 

(6) no contribution shall be remitted by virtue of 
any such agreement save in so far as it exceeds 
the value of any privilege or immunity enjoyed 
by the State ; and 

(c) in fixing the amount of any payments in respect 
of ceded territories, account shall be taken of 
the value of any such privilege or immunity. 

(4) This section shall apply in the case of any cash 
•contributions the liability for which has before the passing 
of this Act been discharged by payment of a capital sum or 
sums, and accordingly His Majesty may agree that the 
capital sum or sums so paid shall be repaid either by instal- 
ments or otherwise, and such repayments shall be deemed 
to be remissions for the purposes of this section. 

(5) In this chapter ‘ cash contributions ’ means — 

(a) periodical contributions in acknowledgment of 
the suzerainty of His Majesty, including con- 
tributions payable in coimection with any 
arrangement for the aid and protection of a 
State by His Majesty, and contributions in 
commutation of any obligation of a State to 
provide military assistance to His Majesty, or 
in respect of the maintenance by His Majesty 
of a special force for service in connection with 
a State, or in respect to the maintenance of 
local military forces or police, or in respect of 
the expenses of an agent ; 

(6) periodical contributions fixed on the creation or 
restoration of a State, or on a re-grant or in- 
crease of territory, including annual payments 
for grants of land on perpetual tenure or for 
equalization of the value of exchanged 
territory ; 

(c) periodical contributions formerly payable to another 
State but now payable to His Majesty by right 
' of conquest, assignment or lapse. 

(6) In this chapter ‘ privilege or immunity ’ means 
any such right, privilege, advantage or immunity of a 
financial character as is hereinafter mentioned, that is to 
say— 
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(а) rights, privileges or advantages in respect of, or 

' connected with, the levying of sea customs or , 
the production and sale of untaxed salt ; 

(б) sums receivable in respect of the abandonment 

or surrender of the right to levy internal 
customs duties, or to produce or manufacture 
salt, or to tax salt or other commodities or 
goods in transit, or sums receivable in lieu of 
grants of free salt ; 

(c) the annual value to the Ruler of any privilege 
or territory granted in respect of the abandon- 
ment or surrender of any such right as is 
mentioned in the last preceding paragraph ; 

{d) privileges in respect of free service stamps or the 
free carriage of State mails on government 
business ; 

(e) the privilege of entry free from customs duties 
of goods imported by sea and transported in 
bond to the State in question ; and 
(/) the right to issue currency notes, 
not being a right, privilege, advantage or immunity sur- 
rendered upon the accession of the State, or one which, 
in the opinion of His Majesty, for any other reason ought 
not to be taken into account for the purposes of this 
chapter. 

(7) An Instrument of Accession of a State shall not 
be deemed to be suitable for acceptance by His Majesty, 
unless it contains such particulars as appear to His Majesty 
to be necessary to enable due effect to be given to the 
provisions of this and the next but one succeeding sections, 
and in particular provision for determining from time to 
time the value to be attributed for the purposes of those 
provisions to any privilege or immunity the value of which 
is fluctuating or uncertain. 

See J.C.R. 263, 271. 

A certain number of States pay tribute to the Crown, which forms 
part of the central revenues. The amounts vary from RrS.24'5 lakhs in 
the case of Mysore (which was before 1928 Bs.35 lakhs) to Rs.3 in the 
case of a small State named Ravasan in the Mohikantha Agency iu the 
Bombay Presidency. The tributes are payable in accordance with the 
terms of treaties on which territories were exchanged or restored or on 
which adjustment of claims between the Government of India and the 
State was made. In many cases, the tribute is paid in full discharge of 
obligations to maititain or supply troops. The total of these tributes 
amounts to Rs.72-02 lakhs. It was recommended by the Indian States 
Enquiry Committee, 1932, that there should be a gradual abolition over 
a period of years (corresponding to the period during which it was pro- 
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posed to defer the full assighment to the Provinces of a share of the 
income-tax) of any State contribution in excess of the 'value of the 
immunities it enjoys. 

Cl. (1) : The tributes (called cash contributions in this Act) may be 
abolished gradually, — His Majesty under s. 146 having the right to remit 
the whole or part — ^the abolition being pari pasm with the assignment 
of the provincial share of the proceeds of income-tax to the Provinces. 
Relief wiU be given to the States because it is anomalous that some 
units of the Federation, alone, should be making payments of this 
description. 

Cl. (2) : The Act recognizes the claims of those States which in the 
past have ceded territorj’^ in return for protection, to some form of relief, 
equally with the States now paying cash contributions, because the origin 
of tributes and of ceded territories is the same. 

The sum involved is between Rs. '75 crore to Rs. 1 crore ^ : 

When giving credit to a State for the contributions made by it, 
it is to be debited with the value of privileges or immunities which it 
enjoys.® Any assignment or distribution of revenues from federal sources 
to State members of the Federation will be subject to such condition as 
may be laid down by Act of the Federal Legislature for the purpose of 
effecting adjustments in respect of any special privilege or immunity of a 
financial character enjoyed by the State, which has not otherwise been 
taken into account.® 

Cl. (5) : For tributes or cash contributions, see notes under s. 146. 

Cl. (6 ) : The privileges or immunities which the States enjoy may be 
classified under the following heads : 

(i) Certain States levy their own customs duty and enjoy immunity 
from contribution to the central customs revenue. The total amount 
under this head has been estimated by the Indian States Enquiry 
Committee to be 182-42 lakhs of rupees. The States (Mysore is the chief 
exception) are permitted to levy land customs and transit duties, while 
seaborne trade (with certain exceptions) is not subject to States customs 
duty. Under special arrangements made -with Travancore and Cochin, 
proceeds of duties collected in the port of Cochin are shared by these 
two States and the Government of Lidia. Import duties are also levied 
on seaborne goods by certain minor States, but duties in respect of goods 
consumed in British India are refunded to the Government of India. 
Bhavanagar is a free port and keeps customs even on goods passing into 
British India. The Government of India have entered into an inter- 
portal convention with Travancore by which the State is compensated 
for its loss of sea customs duty by a consolidated sum from the central 
revenues. 

(ii) Certain States (Travancore and Kathiawar) manufacture their 
own salt and enjoy immunity from contribution to the central salt 
revenue. The total amount is estimated to be about 46'06 lakhs. 

(iii) Immunities enjoyed by certain States in respect of the postal 
and telegraphic rates fall under the following heads : 

(а) Certain States enjoy the privilege of having their official 

correspondence carried free of charge by the Indian Postal 
department ; estimated cost Rs.7'14 lakhs. 

(б) Certain States receive free annual grants of service stamps ; 

estimated cost Rs.3'12 lakhs. 


1 See J.C.R. 271. 

2 See subsection (G). 


3 See 8. 149. 
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{c) Some States (Gwalior, Patiala; Jind and Nabha) maintain 
. separate postal systems and have entered into conventions 
with the Government of India. 

(d) Certain States (ten States including Hyderabad, Travancore 
and Cochin) have postal S 3 r 8 tems without entering into any 
conventions with the Government of India. (The 
Government of India have maintained their own offices 
in some towns in these States. Correspondence addressed 
to places outside the States must be posted at these offices. 
Otherwise both British India and State postage will have to 
be paid). 

The Indian States Enquiry Committee were of opinion that it was 
not possible to estimate the money value of immunities under clauses (c) 
and (d) above. 

(iv) The right to issue currency notes. Hyderabad alone possesses 
a paper currency, the face value of its notes in circulation being over 
Es. 9 crore. 

The Act is silent as to on what basis the privileges or immunities are 
to be valued or who is to value them. This will be settled in the Instru- 
ment of Accession. 

Cl. {7) : Under s. 6(4), His Majesty is not bound to accept an Instru- 
ment of Accession unless he thinks it proper to do so, and he will 
not accept it if the terms of the Instrument are inconsistent with the 
scheme of the Federation embodied in this Act. One of the necessary 
conditions for acceptance of the Instrument of Accession of a State is 
that it shah contain terms embodying the provisions of ss. 147 and 149. 
The value to be assigned to any privilege or immunity fluctuating or 
uncertain in its nature must be determined from time to time. 


148. Any paynaents made under the last preceding Certain 
section and any payments heretofore made to any State 
hy the Governor-General in Council or by any Local states, etc., 
Government under any agreements made with that State 
before the passing of this Act, shall he charged on the revenues 
revenues of the Federation or on the revenues of the corres- 
ponding Province under this Act, a;S the case may be. 


See ss. 33(3), and 78(3). They are non-votable. The excess of the 
p. value of the privilege or immunity enjoyed by the Fed- 

the revenues erated State over the cash contributions made by it is 

the Federation payment is a 

■or of the charge on the revenues of the Federation. If there be 
Province ®ny debit balance against the State, it may be remitted 

by His Majesty.^ But any payment made before the 
Act to a State by the Federation or a Province, not being regarded imder 
s. 147 as a privilege or immunity, shall continue to be paid, and shall 
form a charge on the revenues of the Federation. 


1 See s. 147(3) (6). 
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Value of pri- 149. Where under the foregoing provisions of this 
tam^tles^ chapter there is made in any year by the Federation to a 
to be set off Federated State any payment or distribution of, or cal- 
ofteM^ete* culated by reference to, the net proceeds of any duty or 
Signed to ’tax, the value in and for that year of any privilege or 
immunity enjoyed by that State in respect of any former 
or existing source of revenue from a similar duty or tax 
or from goods of the same kind, being a privilege or im- 
munity ■which has not been otherwise taken into account, 
shall, if and in so far as the Act of. the Federal Legislature 
under which the payment or distribution is made so 
provides, be set off against the payment or distribution. 

See s. 147 and notes thereunder. The Instrument of Accession for 
each State should contain sufficient particulars to enable due effect 
to be given to the provisions of s. 147 and this section, and, in particular, 
provisions to determine from time to time the value of any fluctuating 
or uncertain privilege and immunity. Otherwise such an Instrument 
■will not be accepted by His Majesty. The mode of ascertaining the 
value of the privileges of immunities is to be agreed upon and prescribed 
in the Instrument itself. 


Miscellaneous Financial Provisions 

Expenditure 160. — (1) No burden shall be imposed on the revenues 

wfof in^an Federation or the Provinces except for the purposes 

revenues of India Or some part of India. 

(2) Subject as aforesaid, the Federation or a Province 
may make grants for any purpose, not^withstanding that 
the purpose is not one ■with respect to which the Federal 
or the Provincial Legislature, as the case may be, may make 
laws. 

S. 20(1) of the old Act provided that ‘ the revenues of India shall 
, j . be applied for the purpose of the Government of India 

' ' ' alone ’. This is reproduced in the White Paper.* 

Subject to this restriction, it is open to the Federation or to a Province 
to make grants for a purpose even if it be a purpose for which the Federal 
or the Provincial Legislature cannot make laws. The law is meant to 
discourage expenditure for other than purely Indian purposes. A question 
may arise as to the power of the Legislature to vote money towards 
expenses for Indian troops for service outside India on occasions which 
in the Governor-General’s decision do not involve the defence of India 
in the broadest sense, or to vote simply money as contribution to Great 
Britain for such occasions. If the defence of India is in no way involved, 
such expenditure, it may be urged, is not for the purposes of India and so 
a vote for such expenditure from Indian revenues would-be outside the 
competence of the Legislature. The Joint Parliamentary Committee 
discussed this matter.® They were of opinion that it might on occasion 


1 W.P. Prop. ISO. 


S Report, par. 178. 
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be in India’s general interest to make a contribution towards the cost of 
external operations and that a contribution in the general interest of 
India would come within the scope of the provision of old s. 20(1) of the 
Government of India Act. The Joint Parliamentary Committee say : 

If, therefore, the question should arise of offering a contribution 
from India’s revenues in the circumstances we are discussing (and 
the interests in question did not fall under the other reserved depart- 
ment of external affairs) we are of opinion that it would need to be 
ratified by the Federal Legislatiire. 

No doubt, there is the precedent of India’s heavy contiihution of 
considerably over £100,000,000 sterling referred to by the Simon Com- 
mission,^ but it can be said that on that occasion, the world-wide extent • 
of the War seriously endangered .India’s position, and so the money was 
necessary for the defence of India. It is not clear how far contributions 
made from India’s revenues by the Federal Legislature in the circumstances 
referred to by the Joint Parliamentary Committee * would come strictly 
under this section. In this connexion, it is of importance to note old 
s. 22 which laid down that except for preventing or repelling actual 
invasion of India or under other sudden and urgent necessity, Indian 
revenue is not, without the consent of both Houses of Parliament, to be 
applied to defray the expenses of any military operations carried on beyond 
the frontiers of India by troops paid for out of the Indian revenues. 

The contribution of India during the Great War was made under this 
old section which however has not been enacted in this Act ; thereby a 
greater power over expenditure has been given to the Indian Legislature. 

151, — (1) Rules may be made by the Governor-Gene^l 
and by the (Governor of a Province for the purpose of “stody of 
securing that all moneys received on accomit of the 
revenues of the Federation or of the Province, as the case 
may be, shall, with such exceptions, if any, as may be 
specified in the rules, be paid into the public account of the 
Federation or of the Province, and the rules so made may 
prescribe, or authorise some person to prescribe, the 
procedure to be followed in respect of the payment of 
moneys into the said account, the withdrawal of moneys 
therefrom, the custody of moneys therein, and any other 
matters connected with or ancillary to the matters aforesaid. 

(2) In the exercise of his powers under this section 
the Governor-General or a Governor shall exercise his 
individual judgment. 


152. — (1) The functions of the Governor-General with Eserdsehy 
respect to the following matters shall be exercised by him GeneS°of 
in his discretion, that is to say — certain 

.. . . powers with 

(a) tne appointment and removal from office of the respect to 
Governor and Deputy Governors of the 
Reserve Rank of India, the approval of their 


1 Sim. C. R. Vol. U, par. 203. 


2 J.C.R. 178. 
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salaries and allowances, and the fixing of their 
terms of office ; 

(6) the appointment of an officiating Governor or 
Deputy Governor of the Bank ; 

(c) the supersession of the Central Board of the Bank 

and any action consequent thereon ; and 

(d) the liquidation of the Bank. 

(2) In nominating directors of the Deserve Bank of 
India and in removing from office any director nominated 
by him, the Governor-General shall exercise his individual 
judgment. 


A Eeserve Bank for British India has been constituted under the 
Reserve Bank of India Act, 1934 (Act II of 1934). The function of the 
Bank is to regulate the issue of bank-notes and the keeping of reserves 
■with a view to securing the monetary stability in British India and 
generally to operate the currency and the credit system of the country to 
its advantage. The share capital of the Bank is five crores of rupees 
divided into shares of one hundred rupees. The general superintendence 
and direction of the affairs and business of the Bank are entrusted to a 
Central Board of Directors, consisting of a Governor and two Deputy 
Governors to be appointed by the Governor-General in Council (under 
the old constitution), four directors to be nominated by the Governor- 
General in Council, eight directors to be elected on behalf of the share- 
holders and one Government official to be nominated by the Governor- 
General in Council. This section provides that the Governor-General is 
to exercise in his discretion certain functions in relation to the Bank. 

These powers have hitherto been exercised by the Governor-General 
in Council but when the provisions of this section will come into force, 
they will be exercised by the Governor-General in his discretion. In 
nominating the Directors of the Bank, however, and in removing from 
office any Director nominated by him, the Governor-General is to exercise 
his individual judgement. 

It is further provided in the next section that the previous sanction 
of the Governor-General at his discretion is necessary to the introduction 
of legislation in either Chamber of the Legislature affecting the provisions 
of the Reserve Bank Act which regulate the powers and duties of the 
Bank in relation to the management of coinage, currency, and exchange 
of the Federation, or the constitution or functions of the Bank. 

fanrtZof amendment which affects the coinage 

Governor- Or cuiTency of the F ederation or the constitution or functions 

Reserve Bank of India shall be introduced into or 
with respect moved in either Chamber of the Federal Legislature without 
previous sanction of the Governor-General in his 

omijif cur- -la .a 

i«noy and CllSCretlOn. 
coinage 

The White Paper proposals required the previous sanction of the 
Governor-General in his discretion to the introduction of legislation 

1 See 8. 152 and notes thereunder. 
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-affecting that portion of the Reserve Bank Act which regulates the 
powers and- duties of the Bank in relation to the management of currency 
and exchange ; but these proposals did not touch the constitution of the 
Bank itself.^ This was thought to be insufficient as amendments could 
be made to other important portions of the Act, which might have the 
effect of prejudicing the proper functioning of the Bank. So the Joint 
Committee recommended that any amendment of the Reserve Bank Act 
or any legislation affecting the constitution or functions of the Bank or of 
coinage and currency of the Federation, should require the previous 
sanction of the Governor-General in his discretion. This recommenda- 
tion has been incorporated in this section. 

154. Property vested in His Majesty for purposes of Exemption 
the government of the Federation shall, save in so far puMe'^o- 
as any Federal law may otherwise provide, be exempt perty from 
from aU taxes imposed by, or by any authority within, a 
Province or Federated State : 

Provided that, imtil any Federal law otherwise provides, 
any property so vested which was immediately before the 
commencement of Part HI of this Act liable, or treated as 
liable, to any such tax, shall, so long as that tax continues, 
continue to be liable, or to be treated as liable, thereto. 

Public property for the purposes of the government of the Federation 
is to be exempt from all taxation whether in a Province or in a Federated 
State, unless otherwise provided by federal legislation. But such property 
liable to provincial tax before the inauguration of provincial autonomy 
shall continue to be so liable until otherwise provided by any federal law. 

Similarly, s. 155 provides that property belonging to a Provincial 
Government or to the Ruler of a Federate State shall not be liable to 
federal taxation. But this exception will not apply to the personal 
property of the Ruler or to any trade or business carried on by the 
Provincial Government or by a Ruler in British India. 

155. — (1) Subject as hereinafter pro^^ded, the Govern- Exemption 
ment of a Province and the Ruler of a Federated State 

shall not be liable to federal taxation in respect of lands ments and 
or buildings situate in British India or income accruing, 

. arising or received in British India : states in 

Provided that — of Fe^rai 

(a) where a trade or business of any kind is carried 
on by or on behalf of the Government of a 
Province in any part of British India outside 
that Province or by a Ruler in any part of 
British India, nothing in this subsection shall 
exempt that Government or Ruler from any 
Federal taxation in respect of that trade or 
business, or any operations connected there- * 


1 See J.C.R. 391. 
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with, or any income arising in connection 
therewith, or any property occupied for the- 
purposes thereof ; 

(6) nothing in this subsection shall exempt a Euler 
from any Federal taxation in respect of any 
lands, buildings or income being his personal 
property or personal income. 

(2) Notliing in this Act affects any exemption from 
taxation enjoyed as of right at the passing of this Act by 
the Ruler of an Indian State in respect of any Indian 
Government securities issued before that date. 


156. Where under the provisions of this Act the 
expenses of any court or commission, or the pension payable 
to or in respect of a person who lias served under the 
Crown in India, are charged on the revenues of the 
Federation or the revenues of a Province, then if — 

(o) in the case of a charge on the revenues of the 
Federation, the court or commission serves any 
of the separate needs of a Province, or the 
person has served wholly or in part in con- 
nection with the affairs of a Province ; or 
(6) in the case of a charge on the revenues of a 
Province, the court or commission serves any 
of the separate needs of the Federation or 
another i^ovince, or the person has served 
wholly or in part in connection with the affairs 
of the Federation or another Province, 
there shall be charged on and paid out of the revenues of 
the Province or, as the case may be, the revenues of the 
Federation or of the other Province, such contribution in 
respect of the expenses or pension as may be agreed, or as 
may in default of agreement be determined by an arbi- 
trator to be appointed by the Chief Justice of India. 

Under s. 264(2), one Public Service Commission may serve the 
needs of two or more Provinces. Under s. 266(2), the Federal Public 
Service Commission may assist two or more provinces in fra ming schemes 
for joint recruitment. 

157. — (1) The Federation and every Province shall 
secure that there are from time to time in the hands of 
the Secretary of State sufficient moneys to enable him to 
make such payments as he may have to make in respect 
of any liability which falls to be met out of the revenues- 
of the Federation or of the Province as the case may be. 
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(2) Without prejudice to their obligations under the 
preceding subsection, the Federation and every Province 
shall secure that there are from time to time in the hands 
of the Secretary of State and the High Commissioner 
sufficient moneys to enable payment to be made of all 
pensions payable out of the revenues of the Federation 
or the Province, as the case may be in the United Kingdom 
or through officers accounting to the Secretary of State or 
to the High Commissioner. 

Expenditure for the discharge of the duties imposed hy this Act 
on the Secretary of State on behalf of the Federation or of a Province is 
charged on the revenues of the Federation or of the Province. See for 
example ss. 280(4), 282-84 of this Act. The High Commissioner is 
appointed under s. 302. The Federation or the Province is to keep him 
and the Secretary of State in funds to pay for pensions to their officers. 
For the Secretary of State, his advisers, and his department, see Part XI. 
See s. 262 for conditions of service of the existing staff of the High 
Commissioner and of the Auditor of Indian Home Accounts and their 
salaries, allowances and pensions. 


158. — (1) His Majesty in Council may make such Provisioos 
provision as may appear to him to be necessary or proper tfon°or'* 
for defining and regulating the relations between the Bimna 
monetary systems of India and Burma and for purposes ^etem^th 
connected with or ancillary to those purposes, and in India 
particular, but without prejudice to the generality of 
this section, such provision as may appear to His Majesty 
to be necessary or proper for the purpose of giving effect 
to any arrangements with respect to the said matters 
made before the commencement of Part III of this Act 
with the approval of the Secretary of State by the Governor 
of Burma in Council with the Governor-General in Council 
or any other persons. 

(2) Any sums required by an Order imder this section 
to be paid by the Federation shall be charged on the 
revenues of the Federation. 


As the Joint Parliamentary Committee remark in paragraph 267 of 
their Beport, owing to the separation of Burma, the revenues of India will 
suffer an estimated loss of as much as Bs.3 crores per amium, less the yield 
of any revenue duties on imports from Burma which may be introduced 
from the date of separation. 

The separation may result in an undue burden on the revenues of the 
Federation, so s. 134 of the Burma Act, 1935, provides that His Majesty 
may by Order in Council make provisions for the payment to the revenues 
of the Federation out of the revenues of Burma such sums as may appear 
to him to be proper. 
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See the India and Burma’ (Burma Monetary Arrangements) Order, 
1937. 

For Immigration into Burma from India during a period, after 
separation, see the Government of Burma (Immigration) Order, 1937. 


of Majesty in Council may make provision for 

tax on the grant of relief from any Federal tax on income in 
respect of income taxed or taxable in Burma. 

India and 

a corresponding provision is made in s. 136 of the Burma Act to 
give relief to income taxed or taxable in the Federation of India from 
any Burman income-tax. 

See the India and Burma (Income-Tax Relief) Order, 1936. If any 
person who has paid Indian income-tax for any year on any part of his 
income proves that he has paid for that year Burman income-tax and 
United Kingdom income-tax, in respect of that part of his income, he is 
entitled to a refund of Indian tax. 


M^toSoms ^ preventing undue disturbance of 

duties on trade between India and Burma in the period immediately 
following the separation of India and Burma and with a 
^ view to safeguarding the economic interests of Burma 
during that period, His Majesty may by Order in Council 
give such directions as he thinks fit for those purposes 
with respect to the duties which are, while the Order is in 
force, to be levied on goods imported into or exported from 
India or Burma and with respect to ancillary and related 
matters. 


See s. 135 of the Burma Act, and the India and Burma (Trade 
Regulations) Order, 1937. 



CHAPTER n 


BORROWING AND AUDIT 

Borrowing 

161. Upon the commencement of Part III of this ^ssation of 

Act all powers vested in the Secretary of State in Council ty^ecretaiy 
of borrowing on the security of the revenues of In^ “ “ 

shall cease and determine, but nothing in this section 

affects the provisions of Part XIII of this Act with respect 
to borrowing in sterling by the Secretary of State. 

Under the old Act, the Secretary of State in Council could borrow 
money on the security of the revenues of India. Under the new Act, 
the. Council of India has been abolished, as, under thCliew system of 
responsible government in India, the Secretary of State in Council could 
not continue as a statutory corporation.* But the Secretary of State 
will have an advisory Council from three to six in number, of whom one 
half shall be persons who have held office for at least ten years under flie 
Crown in Lidia and who have retired within two years from the date 
of appointment as advisers.* Part VII and Part X of the Act have been 
brought into force from the commencement of Part III of the Act, on 
1 April 1937. But during the period of transition from that date until 
the date of establishment of the Federation, it has been provided in Part 
XIII, s. 316, that the Secretary of State may incur loans on behalf of the 
Governor-General in Council, though the executive authority of the 
Federation is authorized under s. 162 to borrow upon the security of the 
revenues of the Federation. The limits of the loan to be raised by the 
Federal Government and the conditions regarding guarantee are to be 
fixed by the Federal Legislature. 

For sterling loans, see s. 315. 

162. Subject to the Provisions of Part XIII of this Borrowing 
Act with respect to borrowing in sterling, the executive 
authority of the Federation extends to borrowing upon 

the security of the revenues of the Federation within such 
bmits, if any, as may from time to time be fixed by Act 
of the Federal Legislature and to the giving of guarantees 
within such limits, if any, as may be so fixed. 

See notes under s. 161. 

♦ 

163. — (1) Subject to the provisions of this section, Borrowing 

the executive authority of a Province extends to brnrowiTig rLvinomi 

upon the security of the revenues of the Province within Govern- 
ments 


* SeelatroduotiontoPartX. 


* See B. 278. 
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such limits, if any, as niay from time to time be fixed by 
the Act of the Provincial Le^slature and to the giving 
of guarantees within such limits, if any, as may be so 
fixed. 

(2) The Federation may, subject to such conditions, 
if any, as it may think fit to impose, make loans to, or, 
so long as any limi ts fixed under the last preceding section 
are not exceeded, give guarantees in respect of loans 
raised by, any Province and any sums required for the 
purpose of making loans to a Province shall be charged on 
the revenues of the Federation. 

(3) A Province may not without the consent of the 
Federation borrow outside India, nor without the like 
consent raise any loan if there is still outstanding any 
part of a loan made to the Province by the Federation or 
by the Governor-General in Council, or in respect of which 
a guarantee has been given by the Federation or by the 
Governor-General in Council. 

A consent under this subsection may be granted 
subject to such conditions, if any, as the Federation may 
think fit to impose. 

(4) A consent required by the last preceding sub- 
section shall not be unreasonably withheld, nor shall the 
Federation refuse, if sufficient cause is shown, to make 
a loan to, or to give a guarantee in respect of a loan raised 
by, a Province, or seek to impose in respect of any of the 
matters aforesaid any condition which is unreasonable, 
and, if any dispute arises whether a refusal of consent, 
or a refusal to make a loan or to give a guarantee, or any 
condition insisted upon, is or is not justifiable, the matter 
aba.1 1 be referred to the Governor-General and the decision 
of the Governor-General in his discretion shall be final. 

The Provincial Government may similarly borrow on the security of 
the provincial revenues within such limits and with such guarantees as 
may be fixed by the Provincial Legislature. But the consent of the 
Federal Government will be required if either (a) there is still outstanding 
any part of a loan advanced or guaranteed by the Federal Government 
or by the Governor-General m Council before the commencement of 
this Act, or (6) the loan is to be raised outside India. The Federal Govern- 
ment will be empowered to grant loans, or to guarantee a loan, to any 
Province (within such limits, if any, as may be fixed by provincial legis- 
lature) on such terms and conditions as the Federal Government may 
prescribe. But the Federal Government may refuse the application of 
a Province or insist upon unreasonable conditions and thus assume the 
right of controlling the general policy of the Province. So it has been 
provided in this section that the ultimate decision as to whether consent 
has been unreasonably withheld or not is to rest with the Governor- 
General in his discretion, and such decision shall be final. 
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164. The Federation may, subject to such conditions, 

if any, ?is if may think fit to impose, make loans to, or, so long Government 
as any limits fixed under the last but one preceding section 
are not exceeded, give guarantees in respect of loans raised “ . 

by, any Federated State. 

The Federation may also grant loans or guarantee (within such 
limits as may be provided under s. 162) loans, to a Federated State. 

But a difficulty may arise as to how repayment of such loans may be 
enforced as against the State. There is no such difficulty in the case 
of loans, or guarantee of loans, to a Province. Eepayment of such loans 
is charged on the revenues of the Province under s. 78(3) (6). 

165. — (1) The Colonial Stock Acts, 1877 to 1900, Application 
shall, notwithstanding anything to the contrary in those 

Acts, apply in relation to steiling stock issued after the to stocks 
estabhshment of the Federation and forming part of they^®^^y^„ 
public debt of the Federation as they apply in relation 
to stock forming part of the public debt of any British 
Possession mentioned in those Acts, so however that 
nothing in section twenty of the Colonial Stock Act, 1877, 
shall be construed as compelling a person desirous of 
bringing proceedings to proceed in the maimer therein 
specified and that, until Parliament otherwise determines, 
any conditions prescribed by the Treasury under section 
two of the Colonial Stock Act, 1900, shall be deemed to 
have been complied with with respect to aU such stock so 
issued by the Federation. 

(2) The expression ‘ colonial stock ’ in section eleven 
of the Trusts (Scotland) Act, 1921, shall include any stock 
in relation to which the said Acts apply by virtue of this 
section. 

(3) In paragraph (d) of subsection (1) of section one 
of the Trustee Act, 1925, the words ‘ or any other securities 
the interest in sterling whereon is payable out of, and 
charged on, the revenues of India ’ shall be repealed : 

Provided that, notwithstanding anything in this Act, 
any securities which by virtue of the said words were imme- 
diately before the commencement of Part III of this 
Act securities in which a trustee might invest trust funds 
shall continue to be securities in which a trustee may 
invest such funds. 


Avdit and Accounts 

Under the old constitution, the Secretary of State in Council exer- 
cised control over the financial administration of 
India. The control was carried out by the Auditor- 
General in India and his staff, an agency in India 


20 
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entirely independent of the Government of India and responsible to the 
Secretary of State to see that the various Governments in India keep 
within their powers of expenditure. The Auditor-General was appointed 
directly by the Secretarj' of State under old s. 96D, holding office during 
TTia Majesty’s pleasime. The Secretary of State in Council made 
provisions by rules, for his paj', powers and duties. He was the final 
audit authority in India. The report of the Auditor-General was as 
a matter of practice submitted before the Legislatures in India. The 
accounts of the expenditure from Indian revenues in England were 
however audited not by the Auditor-General but by another officer, 
called the Auditor of Indian Home Accounts, appointed under old s. 27 
by His Majesty by warrant under His Sign Manual, countersigned by the 
Chancellor of the Exchequer. His reports are by statute laid before 
Parliament. 

In India, accounts and audit were carried on by a combmed staff 
under the Auditor-General who was thus responsible not only for audit 
but also for the preparation of the accounts he audits. This anomalous 
combination of duties will remain on grounds of economy and other 
reasons. 

The Joint Committee recommended in paragraph 399 : 

' (1) That the Auditor-General should be appointed by the Crown 

and his tenure should be similar to that of a High Court Judge, that is 
during good behaviour and the conditions of service should be laid down 
by Order in Council. 

(2) His duties and powers are to be first prescribed by Order in 
Council, but the Federal Legislature, subject to previous assent of the 
Governor-General, maj”- legislate to amend and supplement these provi- 
sions. 

(3) The cadre of the audit and the accounts department should be 
fixed by the Federal Government, the salaries being votable miless 
otherwise prescribed by the Act. 

(4) The system of central audit and accomits should apply as at 
present to the Provinces for at least five years, but the Provinces are to 
have the right to take over their own audit and accounts after giving 
three years’ notice on the expiry of at least two years from the establish- 
ment of provincial autonomy. In that case, the Chief Auditor of the 
Province is to be appointed by the Crown on condition similar to that 
of the Auditor-General. 

(6) The Auditor-General’s Report on the federal accounts is to be 
submitted to the Governor-General who will lay it before the Federal 
Legislature. The Report on the provincial accounts is to be submitted 
to the Governor who will lay it before the Provincial Legislature. 

(6) Whether a Province has taken over audit and accounts or not, 
it is essential that there should be established a uniform general form 
of accounts for the Federation and for the Provinces. 

As regards the Auditor of Indian Home Accounts, the Joint Commit- 
tee recommended that (1) all expenditure in England from Indian reve- 
nues, federal or provincial, should be audited on behalf of the Auditor- 
General in India by the Home Auditor and his report sent to the Auditor- 
General for being incorporated in his own report. If the Province has 
its own Chief Auditor, the Home Auditor should report to him regardhig 
the Home expenditure for the Province ; ( 2 ) the Home Auditor should 
be under the general superintendence of the Auditor-General. The Horn 
Auditor is to be appointed by the Governor-General in his discretion 
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His salary (non-votable) aud conditions of service (except that his tenure 
of office and'procedure for removing him would be the same as in the 
case of the Auditor-General) were to be determined by the Governor- 
General ; (3) as regards staff of the Home Auditor, cadre and salaries 
are to be fixed by the Governor-General in his discretion. The salaries 
would be votable unless otherwise provided in the Act. The Home 
Auditor should have the power of appointment and removal of members 
of his staff. The rights of existing members of the staff should be pro- 
tected. 

The above recommendations have been embodied in ss. 166-70. 
The powers and duties of the Auditor-General are to be laid down by 
Order in Council or by a subsequent Act of the Federal Legislature 
varying the Order, but a Bill for this purpose must have the previous 
sanction of the Governor-General in his discretion. It is open to the 
Provincial Legislature to appoint an Auditor-General for the Province but 
not before the expiry of five years from the commencement of Part III of 
the Act. But the Joint Select Committee (paragraph 397) think it 
desirable on the grounds of economy and for other reasons that the present 
centralized system should be maintained, and they hope that the Provinces 
will realize the advantages of this course. 

The Auditor-General now wiU have to report to the Governments and 
Legislatures in India. These Reports will be laid before the Federal 
or the Provincial Legislature as the case may be. The Auditor-General 
may give directions as regards the manner of keeping provincial accounts 
even though a Provincial Auditor-General has been appointed. 

The Auditor of Home Accoimts is subject to the general superinten- 
dence of the Auditor-General. The Report of the Home Auditor is to 
be sent to the Auditor-General and, if there is a Provincial Auditor- 
General, the Report on transactions affecting the revenues of the Province 
is to be sent to him. The Home Auditor may be required by His Majesty ■ 
to audit the account of the revenues of Burma spent in England. 

As the Federal Government has nothing to do with the discharge of 
the functions of the Crown in its relation with the States, the Report 
of the Auditor-General on the accounts of expenditure of the Crown 
in this connexion is to be forwarded to the Secretary of State. The 
Auditor-General may under s.l39(3) call for information from the Ruler 
of a Federated State to enable him to determine the amount of the 
contribution which that State may elect to pay in lieu of Corporation 
Tax. 

For Transitory Provisions see paragraph 13 of the Government of 
India (Commencement and Transitory Provisions) Order, 1936. The 
procedpe, before the commencement of Part III of the Act, is laid down 
regarding audit of the accounts of the Governor-General in Council by 
the Auditor-General of India and of the accounts of the Secretary of 
State in Council by the Auditor of Indian Home Accounts. 


166. — (1) There shall be an Auditor-General of India, Auditor- 
who shall be appointed by His Majesty and sba.!! only^dfa™* 
be removed from office in like manner and on the like 
grounds as a judge of the Federal Court. 

(2) The conditions of service of the Auditor-General 
shall be such as may be prescribed by His Majesty in 
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Provincial 

Auditor- 

General 


Council, and he shall not he eligible for further office under 
the Crown in India after he has ceased to hold his office : 

Provided that neither the salary of an Auditor-General 
nor his rights in respect of leave of absence, pension or 
a^c of retirement shall be varied to his disadvantage after 
his appointment. 

(3) The Auditor-General shall perform such duties 
and exercise such powers in relation to the accounts of 
the Federation and of the Provinces as may be prescribed 
by, or by rules made under, an Order of His Majesty in 
Council, or by any subsequent Act of the Federal Legislature 
varying or extenffing such an Order : 

Provided that no Bill or amendment for the purpose 
aforesaid shall be introduced or moved without the previous 
sanction of the Governor-General in his discretion. 

(4) The salary, allowances and pension payable to 
or in respect of an Auditor-General shall be charged on 
the revenues of the Federation, and the salaries, allowances 
and pensions payable to or in respect of members of his 
staff shall be paid out of those revenues. 


See notes to s. 200(2) and Note on Audit and Accounts above. 

Cl. (1 ) ; For the manner and grounds of removal of a judge of 
the Federal Court, see s. 200(2) and notes. 

Cl. (2) ; For conditions of service of the Auditor-General and his 
duties and powers, see the (Audit and Accounts) Order, 1936. 


167. — (1) If a Provincial Legislature after the 
expiration of two years from the commencement of Part 
III of this Act passes an Act charging the salary of an 
Auditor-General for that Province on the revenues of the 
Province, an Auditor-General of the Province may be 
appointed by His Majesty to perform the same duties 
and to exercise the same powers in relation to the audit 
of the accounts of the Province as would be performed 
and exercised by the Auditor-General of India, if an Auditor- 
General of the Province had not been appointed : 

Provided that no appointment of an Auditor-General 
in a Province shall be made until the expiration of at 
least three years from the date of the Act of the Provincial 
Legislature by which provision is made for an Auditor- 
General of that Province. 

(2) The provisions of the last preceding section shall 
apply in relation to the Auditor-General of a Province 
and his staff as they apply in relation to the Auditor- 
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General of India and his staff, subject to the following 
modifications, that is to say — 

(а) a person who is, or has been, Auditor-General 

of a Province shall be eligible for appointment 
as Auditor-General of India ; 

(б) in subsection (3) of the said section, for the 

reference to the Federal Legislature there 
shall be substituted a reference to the Provin- 
cial Legislature, and for the reference to the 
Governor-General there shall be substituted 
a reference to the Governor ; and 
(c) in subsection (4) of the said section for the 
reference to the revenues of the Federation 
there shall be substituted a reference to the 
revenues of the Province : 

Provided that nothing in this section shall derogate 
from the power of the Auditor-General of India to give 
such directions in respect to the accounts of Provinces 
as are mentioned in the next succeeding section. 

See Note on Audit and Accounts above. 

168. The accounts of the Federation shall be kept Power of 
in such form as the Auditor-General of India may, with^neraiof 
the approval of the Governor-General, prescribe and, India to give 
in so far as the Auditor-General of India may, with the f^accomtr 
like approval, give any directions with regard to the methods 

or principles in accordance with which any accounts of 
Provinces ought to be kept, it shall be the duty of every 
Provincial Government to cause accounts to be kept 
accordingly. 

The reason for conferring this power on the Auditor-General of 
India is thus explained by the Joint Select Committee : ‘ A general 
form of accounts framed on the common basis for all the Provinces should 
continue to be available for such purposes as the consideration by the 
Federal Government of application of loans from Provincial Governments, 
or proposals for the assignment of revenues to units.’ ‘ 

169. The reports of the Auditor-General of India Audit 
relating to the accounts of the Federation shall be sub-”P°'^‘® 
mitted to the Governor-General, who shaU cause them 

to be laid before the Federal Legislature, and the reports 
of the Auditor-General of India or of the Auditor-General 


> Par. 397. 
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of the Province, as the case may be, relating to the accounts 
of a Province shall be submitted to the Governor of the 
Province, who shall cause them to be laid before the 
ProAuncial Legislature. 


See Note on Audit and Accounts above. 

170. — (1) There shall be an Auditor of Indian Home 
Accounts who shall be appointed by the Governor-General 
in his discretion and shall only be removed from office 
in hke manner and on the like grounds as a judge of the 
Federal Court. 

(2) The conditions of service of the Auditor of Indian 
Home Accounts shall be such as may be prescribed by 
the Governor-General in his discretion : 

Provided that neither the salary of an Auditor of 
Indian Home Accounts nor his rights in respect of leave 
of absence, pension or age of retirement shall be varied 
to his disadvantage after his appointment. 

(3) The Auditor of Indian Home Accounts shall 
perform such duties and exercise such powers in relation 
to transactions in the United Kingdom affecting the 
revenues of the Federation, of the Federal Railway Autho- 
rity, or of any Province, as may be prescribed by, or by 
rules made under, an Order of His Majesty in Council, 
or by any Act of the Federal Legislature varying or extend- 
ing such an Order : 

Provided that no Bill or amendment for the purpose 
aforesaid shall be introduced or moved without the prior 
sanction of the Governor-General in his discretion. 

(4) The reports of the Auditor of Indian Home 
Accounts relating to such transactions as aforesaid shall 
be submitted to the Auditor-General of India, or, in the 
case of transactions affecting the revenues of a Province 
which has an Auditor-General, to .the Auditor-General 
of the Province, and shall be included by any. such Auditor- 
General in the reports which under this Part of this Act 
he is required to submit to the Governor-General or, as 
the case may be, to the Governor. 

(5) The Auditor of Indian Home Accounts shall be 
subject to the general superintendence of the Auditor- 
General of India. 

(6) The salary, allowances and pension payable to or 
in respect of the Auditor of Indian Home Accounts shall 
be charged on the revenues of the Federation, and the 
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salaries, allowances and pensions payable to or in respect 
of members of his staff shall be paid out of those revenues. 

(7) Bjs Majesty in Council may require the Auditor 
of Indian Home Accounts to perform in relation to Burma 
all or any of the functions which he performs in relation 
to India, and may fix the payments to be made in respect 
of his services from the revenues of Burma to the revenues 
of the Federation, and may make such incidental and 
consequential provision as may appear to him to be proper. 

Cl. (1) : For the manner and grounds of removal of a Judge of 
the Federal Court, see s. 200(2) and notes. 

Cl. (3) : For the duties and powers of the Auditor of Indian Homo 
Accounts, see the (Audit and Accounts) Order, 1936. 

171. The accounts relating to the discharge of the^^^^^ 
functions of the Crown in its relations with Indian States reuti^ to 
shall be audited by the Auditor-General of India, or, in 
so far as those accounts concern transactions in the United fuootiona 
Kingdom, by the Auditor of Indian Home Accounts 
acting on his behalf and under his general superintendence, relation 
and the Auditor-General of India shall make to the Secretary 
of State annual reports on the accounts so audited by 
him or on his behalf. 



CHAPTER m 


PROPERTY, CONTRACTS, LIABILITIES, ANT) SUITS 
INTRODUCTION 

The Act modifies considerably the range and the extent of the powers 
of the Secretary of State. The Secretary of State in Council as a body 
corporate by statute will cease to exist on the new constitution coming 
into effect, and the Council as existing immediately before the commence- 
ment of Part m of this Act, (the establishment of provincial autonomy) 
shall be dissolved and ‘ any rights, authority and jurisdiction . . . hereto- 
fore exercisable in, or in relation to, any territories in India ’ by the 
Secretary of State or the Secretary of State in Council shall vest in the 
Crown. Provisions have therefore been made in this chapter for the 
vesting of property and liability for suits. As Sir Samuel Hoare stated 
in his evidence before the Joint Select Committee : 

With the institution of provincial autonomy, and the legal 
delimitation of the power and authority of the Provincial Govern- 
ments of the future and of the Federal Government, accompanied by 
the disappearance of the Secretary of State in Council as a corporation 
with sole final authority over all Indian expenditure, it becomes 
necessary that the rights and obligations of the Government of India 
should be apportioned between the Federal and the Provincial 
Governments respectively, which will consequently have to be 
created juridic persons for the purpose of suing and being sued. 

The following changes have been made by statute : 

(o) Provisions have been made in the Act giving juristic personality 
to the Federal and Provincial Governments for the purpose of enabling 
them to sue and be sued in their own names. All legal proceedings are 
to be taken in future against the Federation of India or the Provincial 
Governments. 

(6) In pending suits, the Secretary of State is to be substituted 
for the ‘ Secretary of State in Council ’. 

(c) Provisions have been made for the allocation of all property 
vested in His Majesty and under the control of the Secretary of State 
in Council, between the Federal and the Provincial Governments (subject 
to the special provision which has been made in relation to railways). 

Property vested in His Majesty outside the federal and the provincial 
spheres will not be affected by this allocation. 

(d) Existing powers of the Secretary of State in Council in relation 
to property allocated under (c) above, and in relation to the acquisition 
of property and the making of contracts for the purposes of the Federal 
and Provincial Governments, will be transferred to, and become powers 
of, the Governor-General of the Federation and the Governors of the 
Provinces respectively. 

All contracts made under the powers so transferred will be expressed 
to be made by the Governor-General or the Governor as the case may be, 
and may be executed and made in such manner and by such persons 
as he may direct, but no personal liability will be incurred by any person 
making or executing such a contract. 
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(e) Eights and liabilities arising under statute or contract in existence 
at the commencement of the Act, including immunities from Indian 
income-tax in respect of interest on sterling loans issued or guaranteed 
by the Secretary of State in Council, will be maintained. 

Existing liabilities of the Secretaiy of State in Council will be enforced 
after the commencement of Part III of the Act against the Secretaiy 
of State. All existing obligations under statute or contract which . 

impose a liability oh the revenues of Lidia will remain a liability on all 
Indian revenues — federal or provincial. 

(/) Statutory obligations are thrown on the Federation of India 
and the Provinces to place sufficient funds at the disposal of the Secretary 
of State to enable him to make such payments as he may have to make 
in respect of any liability which has to be met out of the revenues of 
the F^eration or the Province, as the case may be. 

172. — (1) All lands and buildings which immediately Vesting of 
before the commencement of Part III of this Act wereb,5^n^^ 
vested in His Majesty for the purposes of the government 
of India shall as from that date — 

(a) in the case of lands and buildings which are 

situate in a Province, vest in His Majesty for 
the purposes of the government of that 
Province unless they were then used, other- 
wise than under a tenancy agreement between 
the Governor-General in Council and the 
Government of that Province, for purposes 
which thereafter will be purposes of the 
Federal Government or of His Majesty’s 
Representative for the exercise of the func- 
tions of the Crown in its relations with 
Indian States, or unless they are lands and 
buildings formerly used for such purposes 
as aforesaid, or intended or formerly intended 
to be so used, and are certified by the 
Governor-General in Council or, as the case 
may be. His Majesty’s Representative, to have 
been retained for future use for such purposes, 
or to have been retained temporarily for 
the purpose of more advantageous disposal 
by sale or otherwise ; 

(b) in the case of lands and buildings which are 

situate in a Province but do not by virtue 
of the preceding paragraph vest in His 
Majesty for the purposes of the government 
of that Province, and in the case of lands 
and buildings which are situate in India 
elsewhere than in a Province, vest in His 
Majesty for the purposes of the government 
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of the Federation or for the purposes of the 
exercise of the functions of the Cfown in its 
relations with Indian States, according to the 
purpose for which they were used immediately 
before the commencement of Part III of this 
Act ; and 

(c) in the case of lands and buildings which are 
situate elsewhere than in India (except lands 
and buildings situate in Burma or Aden), 
vest in His Majesty for the purposes of the 
government of the Federation or, if they were 
immediately before the co m mencement of 
Part III of this Act used for purposes of the 
department of the Secretary of State in 
Council, for the purposes of His Majesty’s 
Government in the United Kingdom. 

(2) Except with the consent of the Governor-General, 
effect shall not be given to any proposal for the sale of 
any lands or buildings which by virtue of this section are 
vested in His Majesty for the purposes of His Majesty’s 
Government in the United Kingdom, or to any proposal 
for the diversion of any such lands and buildings to uses 
not connected with the discharge of the functions of the 
Crown in relation to India or Burma. 

(3) The lands and buildings vested in His Majesty 
by virtue of this section ior the purpose of His Majesty’s 
Government in the United Kingdom shall be under the 
management of the Commissioners of Works, and, subject 
to the provisions of subsection (2) of this section, the 
provisions of the Acts relating to the Commissioners of 
Works shall apply in relation to those lands and buildings 
as if they had been acquired by the Commissioners in pursu- 
ance of those Acts. 

(4) The provisions of this section shall apply in relation 
to the contents of bmldings vested in His Majesty for 
the purposes of His Majesty’s Government in the United 
Kingdom, other than any money or securities, as they apply 
in relation to the buildings themselves : 

Provided that, in the case of such articles and classes of 
articles as may be agreed upon between the Secretary of 
State and the Governor-General, the provisions of sub- 
section (2) of this section shall not apply and, notwith- 
standing anything in subsection (3) of this section, the 
contents of those buddings shall be under the control of 
the Secretary of State. 
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(5) Any question which may arise within the five 
years next following the commencement of Part III of 
this Act as to the purposes for which any lands or buildings 
are by virtue of this section vested in His Majesty may be 
determined by His Majesty in Council. 

Before Part III of the Act comes into force, all public property is 
vested in His Majesty for the purposes of the Government of India. 

After provincial autonomy, such property will be divided between the 
Federation on the one hand and the Provinces on the other. Public 
land and buildings situated in a Province will now be vested in His 
Majesty for the purposes of the Government of that Province, unless they 
, were formerly used for purpose.s of the central Government or for purposes 
which -will subsequently to the introduction of Part II of the Act, be the 
purposes of the Federal Government or of the Viceroy. Such land and 
buildings will vest in His Majesty for the purposes of the Province or 
for the purposes of the Federation or for the purposes of the Crown in its 
relations with the States. Any question which may within five years 
after the establishment of provincial autonomy arise as to purposes for 
which lands or buildings were held by His Majesty — ^whether for the 
Province or the Federation or the Crown in Council, — may be determined 
by His Majesty. S. 175(2) provides that all property acquired for the 
purposes of the Federation or of a Province or of the Crown in its relations 
with the States, shall vest in His Majesty for these purposes. As to 
property falling to His Majestj’' as dom vacantia, etc. and the division 
thereof betw'een the Federation and a Province, see s. 174 and notes to 
s. 2 under Pkekogative Powee ; Escheat. 

Under Cl. (1) (a) of this section, certificate has been given by His 
Majesty’s representative by Notif. No. 2— Fed-II, in the Gazette of 
India Extraordinary, April 1, 1937. 

173. — (1) Subject to the provisions of this and the Provisions 
last preceding section, all property vested in His Majesty “opert^' 
which by virtue of any delegation from the Secretary 
of State in Council or otherwise is immediately before 
the commencement of Part III of this Act in the possession 
or under the control of, or held on account of, the Governor- 
General in Council or any Local Government shall, as 
from the commencement of Part III of this Act, vest in 
His Majesty — 

(а) for the purposes of the Government of the 

Federation ; or 

(б) for the purposes of the exercise of the functions 

of the Crown in its relations with Indian 

States ; or 

(c) for the purposes of the Government of a Province, 

according as the purposes for which the property was 
held immediately before the commencement of Part III 
of this Act will thereafter be purposes of the Government 
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of the Federation, purposes of His Majesty’s Representative 
for the exercise of the said functions of the ' Crown or 
purposes of the Government of a Province : 

Provided that — 

(i) all moneys which immediately before the com- 

mencement of Part III of this Act were in 
the public account of which the Governor- 
General in Council was custodian shall be 
vested in His Majesty for the purposes of the 
Government of the Federation ; 

(ii) aU credits and debits of the Local Government 

of any Governor’s Province (other than 
Burma) in account with the Governor- General 
in Council shall be deemed to be credits and 
debits of the corresponding Province under 
this Act in account with the Federation. 

(2) Subject as aforesaid, all other property vested 
in His Majesty and under the control of the Secretary of 
State in Council immediately before the commencement 
of Part III of this Act shall as from the commencement 
of Part III of this Act vest in His Majesty for the purposes 
of the Government of the Federation, for the purposes 
of the exercise of the functions of the Crown in its relations 
with Indian States or for the purposes of the Government 
of a Province, according as the Secretary of State may 
determine having regard to the circumstances of the case, 
and the Secretary of State shah, have power to and shall 
deal with the property accordingly. 

(3) In this section ‘ property ’ includes money, 
securities, bank balances and movable property of any 
description. 

(4) Arrears of any taxes outstanding immediately 
before the commencement of Part III of this Act shall 
be deemed to be due to and may be recovered by the 
Federal Government or a Provincial Government according 
as the proceeds of any such tax imposed after the commence- 
ment of Part III of this Act would be due to and recoverable 
by the Federal Government or the Provincial Government. 

(6) This section shall apply in relation to any equip- 
ment, stores, moneys, bank balances and other property 
held in connection with His Majesty’s Indian forces sta- 
tioned in Burma (not being forces raised in Burma) as 
it applies in relation to property held for purposes which 
will be purposes of the Government of the Federation, 
but, save as aforesaid, nothing in this section applies 
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to any property situate in Burma or Aden, or to arrears 
of taxes in Burma or Aden, or to any property which by 
virtue of any delegation from the Secretary of State in 
Council or otherwise is, immediately before the commence- 
ment of Part III of this Act, in the possession or under 
the control of, or held on account of, the Local Government 
of Burma or Aden. 

(6) Nothing in this section shall effect any adjustments , 
made or to be made by or under this Act by reason of the 
creation before the commencement of Part III of this Act 
of the Provinces of Orissa and Sind. 

This section provides for the distribution of properties vested in His 
Majesty which, at the date of the establishment of the provincial 
autonomy, were in possession or under the control of various authorities 
in India by delegation from the Secretary of State in Council. Such 
properties will vest in His Majesty for the benefit of (1) the Pederation ; 

(2) a Province or (3) the Crown in the exercise of its relation with the 
States. Power is given to the Secretary of State to distribute the properties 
in accordance with the provisions of the Act. 

Property vested in His Majesty for the purpose of the Government 
of India, which were not, before the commencement of Part III of the 
Act held by, or on account of the Federation and the Provinces, will not 
be affected by the allocation provided for in this and the preceding 
sections. Although provision has been made for transferring all property 
vested in the Crown, whether it is situate in British India or in the Indian 
States, such rights of the Crown in the States as accrued by exercise 
of the rights of paramountcy, will not be affected by the Act. The 
jurisdiction, for instance, which the Government of India now exercise 
over State railways, has been acquired by the Crown through a series 
of treaties, i.e. by the exercise of the rights of Paramountcy, and will not 
be transferred to the Federal Government. Sir Samuel Hoare stated that 
if a State refused to accept the transfer of jurisdiction to the Federation, 
under this section, it is open to the Crown to refuse the accession of the 
State into the Federation. 

Notwithstanding anything in s. 173, the Road Development 
Fund and the Fund for the Economic Development and Improvement 
of Rural Areas remaining with the Governor-General in Council before 
the commencement of Part III, shall continue to be so held for the same 
purposes. See the India and Burma (Transitory Provisions) Order, 

1937, paragraph 5. ■ 

174. Subject as hereinafter provided, any property Property 
in India accruing to His Majesty by escheat or lapse, 
as bona vacantia for want of a rightful owner, shall, if lapse, or as 
it is property situate in a Province, vest in His Majesty 
for the purposes of the Government of that Province, 
and shall in any other case vest in His Majesty for the 
purposes of the government of the Pederation : 

Provided that any property which at the date when 
it accrued to His Majesty was in the possession or under 
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Power to 

acquire 

property 

and to 

make 

contracts, 

etc. 


the control of the Federal Government or the Government 
of a Province shall, according as the purposes' for which 
it was then used or held were purposes of the Federation 
or of a Province, vest in His Majesty for the purposes of 
the government of the Federation or for the purposes of 
the government of that Province. 

See notes to s. 2 under Prerogative Powers : Escheat. If such 
property is situated in a Province, it will vest in His Majesty for the 
purposes of that Province. 

175. — (1) The executive authority of the Federation 
and of a Province shall extend, subject to any Act of the 
appropriate Legislature, to the grant, sale, disposition 
or mortgage of any property vested in His Majesty for 
the purposes of the government of the Federaton or of 
the Province, as the case may be, and to the purchase or 
acquisition of property on behalf of His Majesty for those 
purposes respectively, and to the making of contracts : 

Provided that any land or building used as an otficial 
residence of the Governor-General or a Governor shall 
not be sold, nor any change made in the purposes for which 
it is being used, except with the concurrence, in his discretion, 
of the Governor-General or the Governor, as the case may be. 

(2) AH property acquired for the puqioses of the 
Federation or of a Province or of the exercise of the functions 
of the Crown in its relations with Indian States, as the case 
may be, shall vest in His Majesty for those purposes. 

(3) Subject to the provisions of this’ Act with respect 
to the Federal Kailway Authority, all contracts made in 
the exercise of the executive authority of the Federation 
or of a Province shall be expressed to be made by the 
Governor-General, or by the Governor of the Province, as 
the case may be, and all such contracts and all assurances 
of property made in the exercise of that authority shall 
be executed on behalf of the Governor-General or Governor 
by such persons and in such manner as he may direct 
or authorise. 

(4) Neither the Governor-General, or the Governor 
of a Province, nor the Secretary of State shall be personally 
liable in respect of any contract or assurance made or 
executed for the purposes of this Act, or for the purposes 
of the Government of India Act or of any Act repealed 
thereby, nor shall any person making or executing any such 
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contract or assurance on behalf of any of them be personally 
liable in re&pect thereof. 

■ The Eederal Grovernment has control over property belonging to the 
Federation. Under s. 162, it can borrow money on the security of the 
revenues of the Federation. Under this section it can sell, mortgage 
or otherwise dispose of such property. But the sale of any land or build- 
ing used as official residence by the Governor-General or any change 
in its use requires his consent given in his discretion. Similarly in the 
case of property belonging to the Provinces. 

Federal Bailway Authority : See Part VIII of the Act and s. 185 
in particular for power to acquire, or dispose of, land. 

See notes to s. 176. Under s. 29(2) of the old Act, contracts made 
for the purposes of that Act were expressed to be made by the Secretary 
of State in Council. But the latter body is dissolved by this Act, and \. - 
contracts for the purposes of this Act are to be made by the Governor- 
General or by the Governor of a Province as the case may be.^ It is 
further provided in subsection (4) that neither the Governor-General 
nor a Governor nor the Secretary of State (nor anj’’ person acting on their 
behalf) shall be personally liable in respect of any contract made or 
executed for the purposes of this Act or any other Act relating to the 
Government of India or of an}’- Province. The provision as to exemption 
of personal liability on eontracts is a statutory recognition of the common 
law rule. At common law, officers of the Grown are in the same position 
as any other agent who acts on behalf of a disclosed principal. Regarding 
exemption from liability of the Secretary of State, etc., see s. 306. 

176. — (1) The Federation may sue or be sued by theSuiteand 
name of the Federation of India and a Provincial Govern- 
ment may sue or be sued by the name of the Province, 
and, -without prejudice to the subsequent provisions of 
this chapter, may, subject to any provisions ■which may 
be made by Act of the Federal or a Provincial Legislature 
enacted by virtue of powers conferred on that Legislature 
by this Act, sue or be sued in relation to their respective 
affairs in the like cases as the Secretary of State in Council 
might have sued or been sued if this Act had not been 
passed. 

(2) Rules of court may provide that, where the Federa- 
tion, the Federal Railway Authority, or a Pro-vince sue or 
are sued in the United Kingdom, service of aU proceedings 
may be effected upon the High Commissioner for India 
or such other representative in the United Kingdom of 
the Federation, Authority or Province, as may be specified 
in the rules. 

I 

Provision is made in this section for giving a juristic personality 
to the Federal and Provincial Governments for the purpose of enabling 
them in future to sue and be sued in their o'wn names. 


1 See ss. lBl-63. 
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No suit would, however, lie in respect of acts of state or acts of sover- 
eignty : ^ An act of sovereignty is an act of the Government in exercise 
of its sovereign power, and no liability is incurred for such acts.® 

This section is subject to s. 179(1) which provides that where a 
cause of action arose before the commencement of Part III of the Act, 
and the suit might have been brought against the Secretary of State in 
Council, the plaintiff may proceed against the Federation of India or the 
Province according to the subject matter of the proceedings or at his 
option against the Secretary of State. 

Biisting 177. — (1) Without prejudice to the special provisions 

of the next succeeding section relating to loans, guarantees 
of State in aiid Other financial obligations, any contract made before 
Council commencement of Part III of this Act by, or on behalf 

of, the Secretary of State in Council shall, as from that 
date — 

{a) if it was made for purposes which wiU after the 
commencement of Part III of this Act be 
purposes of the Government of a Province, 
have effect as if it had been made on behalf 
of that Province ; and 

(6) in any other case have effect as if it had been 
made on behalf of the Federation, 

and references in any such contract to the Secretary of 
State in Council shall be construed accordingly and any 
such contract may be enforced in accordance with the 
provisions of the next but one succeeding section. 

(2) This section does not apply in relation to contracts 
solely in connection with the affairs of Burma or Aden, 
or solely for purposes which wiU after the commencement 
of Part III of this Act be purposes of His Majesty’s 
Representative for the exercise of the functions of the 
Crown in its relations with Indian States. 

This section provides for existing contracts made by or on behalf 
of the Secretary of State in Council, for the Government of India or 
a local Government before the commencement of Part HI of the Act. 

Special 178. — (1) All liabilities in respect of such loans, guaran- 

to other financial obligations of the Secretary of 

loans, guar- State in Council as are outstanding immediately before 
^Msand commencement of Part III of this Act were secured 
fin^oiai on the revenues of India shall, as from that date, be habilities 

obligations 

* iSalaman v. Secretary of State [1906] I.E.B. 613. 

2 Mataprosad v. Secretary of State for India (1930) 5 Luck. 157: Roes v. 
Secretary of State for India (1914) 37 Mad. 55. See Part X, Chapter V, note on 
SUM OF LAW AND ACT OF STATE. 
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•of the Federation and shall be secured upon the revenues 
of the Fedferation and of all the Provinces. 

(2) All enactments relating to any such loans, guaran- 
tees and other financial obligations of the Secretary of 
State in Council as aforesaid shall, in relation to those 
loans, guarantees and obligations, continue to have effect 
•with the substitution therein, except in so far as the context 
otherwise requires, of references to the Secretary of State 
for references to the Secretary of State in Council, and 
vpith such other modifications and such adaptations as 
His Majesty in Council may deem necessary. 

(3) No deduction in respect of taxation imposed by or 
under any existing Indian law or any law of the Federal 
or a Provincial Legislature shall be made from any payment 
of principal or interest in respect of any securities, the 
interest whereon is payable in sterling, being a payment 
which would, but for the provisions of this Act, have fallen 
to be made by the Secretary of State in Council. 

(4) If in the case of any Local Government in India 
there are outstanding immediately before the commence- 
ment of Part III of this Act any loans or other financial 
obligations secured upon the revenues of the Pro-Tincei 
all liabilities in respect of those loans and obligations shall, 
as from that date, be liabilities of the Government of, 
and shall be secured upon the revenues of, the correspond- 
ing Province under this Act. 

(5) Any liabilities in respect of any such loan, guarantee 
or financial obligation as is mentioned in this section 
may be enforced in accordance with the provisions of the 
next succeeding section. 

(6) The provisions of this section apply to the liabilities 
of the Secretary of State in Council in respect of the Burma 
Railways three per cent. Debenture Stock, but, save as 
aforesaid, do not apply to any liability solely in connection 
with the affairs of Burma or Aden. 

This section maintains the existing liabilities, including existing 
immunities from Indian income-tax, in respect of interest or sterling 
loans issued or guaranteed by the Secretary of State in Council. 

See the Government of India (Adaptation of Acts of Parliament) 

Order, 1937, for substitutions, modifications, and adaptations in enact- 
ments relating to loans, guarantees and other financial obligations of the 
Secretary of State in Council, made under s. 178(2). 

179. — (1) Any proceedings which, if this Act had not Legal pro- 
been passed, might have been brought against the Secretary ^ 
of State in Council may, in the case of any hability arising matters 
21 
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before the commencemeht of Part III of this Act or arising 
under any contract or statute made or passed before that 
date, be brought against the Federation or a Province, 
according to the subject-matter of the proceedings, or, at 
the option of the person by whom the proceedings are 
brought, against the Secretary of State, and any sum 
ordered to be paid by way of debt, damages or costs in 
any such proceedings, and any costs, or expenses incurred 
in or in connection with the defence thereof, shall be paid 
out of the revenues of the Federation or the Province, as 
the case may be, or, if the proceedings are brought against 
the Secretary of State, out of such revenues as the Secretary 
of State may direct. 

The provisions of this subsection shall apply with 
respect to proceedings arising under any contract declared 
by the terms thereof to be supplemental to any such contract 
as is mentioned in those provisions as they apply in relation 
to the contracts so mentioned. 

(2) If at the commencement of Part III of this Act 
any legal proceedings are pending in the United Kingdom 
or in India to which the Secretary of State in Council is 
a party, the Secretary of State shall be deemed to be substi- 
tuted in those proceedings for the Secretary of State in 
Council, and the provisions of subsection (1) of this section 
shall apply in relation to sums ordered to be paid, and costs- 
or expenses incurred, by the Secretary of State or the 
Secretary of State in Council in or in connection with any 
such proceedings as they apply in relation to sums ordered 
to be paid in, and costs or expenses incurred in or in connec- 
tion with the defence of, proceedings brought against 
the Secretary of State under the said subsection (1). 

(3) Any contract made in respect of the affairs of the 
Federation or a Province by or on behalf of the Secretary 
of State after the commencement of Part III of this Act 
may provide that any proceedings under that contract 
shall be brought in the United Kingdom by or against the 
Secretary of State and any such proceedings may be 
brought accordingly, and any sum ordered to be paid by 
the Secretary of State by way of debt, damages or costs 
in any such proceedings, and any costs or expenses incurred 
by the Secretary of State in or in connection therewith,, 
shall be paid out of the revenues of the Federation or the 
Province, as the case may be. 

(4) Nothing in this seotipn shall be construed as 
imposing any habihty upon the Exchequer of the United 
Kingdom in respect of any debt, damages, costs, or expenses. 
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in or in connection -with any procefedings brought or conti- , 
nued by or against the Secretary of State by virtue of this 
section, or as derogating from the provisions of subsection 

(1) of the last preceding section. 

(5) This section does not apply m relation to contracts 
or liabilities solely in connection with the affairs of Burma 
or Aden, other than liabDities which are by this Act made 
habihties of the Federation, or to contracts or liabilities 
for purposes which wiQ, after the commencement of Part 
III of this Act, be purposes of His Majesty’s Representative 
for the exercise of the functions of the Crown in its relations 
with Indian States. 

See notes to s. 176. 

180. — (1) Any contract made before the commencement Contracts in 
of Part III of this Act by or on behalf of the Secretary 
of State in Council solely in connection with the exercise functions of 
of the functions of the Crown in its relations with Indian 
States shall, as from the commencement of Part III of with Indian 
this Act, have effect as if it had been made on behalf of®*“*®® 

His Majesty and references m any such contract to the 
Secretary of State in Council shall be construed accordingly. 

(2) Any proceedings which if this Act had not been 
passed might have been brought by or against the Secretary 
of State in Council in respect of any such contract as 
aforesaid may be brought by or against the Secretary of 
State and if at the commencement of Part III of this Act 
any proceedings in respect of any such contract are pending 
in the United Kingdom or in India to which the Secretary 
of State in Council is a party, the Secretary of State shall 
be deemed to be substituted in those proceedings for the 
Secretary of State m Council. 

(3) Any contract made after the commencement of 
Part III of this Act on behalf of His Majesty solely in 
connection with the exercise of the said functions of the 
Crown shall, if it is such a contract as would have been 
legally enforceable by or against the Secretary of State 
in Council, be legally enforceable by or against the Secretary 
of State. 

(4) Any sums ordered to be paid by the Secretary of 
State by way of debt, damages or costs in any such proceed- 
ings as are mentioned in this section and any costs or 
expenses incurred by him in or in connection with the 
prosecution or defence thereof shah be deemed to be sums 
required for the discharge of the functions of the Crown 



324 


THE WOEKING CONSTITUTION IN INDIA 


in its relations with Indian States, and any sum received 
by the Secretary of State by virtue of any such proceedings 
shall be paid or credited to the Federation. 

' See Introduotion to this Chapter. S. 2 Prov. refers to the powers 
connected with the exercise of the functions of the Crown in its relations 
with Indian States which may be exercised on behalf of His Majesty 
by His Majesty’s Bepresentative or by his authorized agent. See notes 
to 8. 2, under Pbbrogativb PowEES : Paeamottntoy. This section refers 
to contracts made in connexion with such functions. Before the com- 
mencement of Part in of this Act, such contracts would be made by the 
Secretary of State in Council and in suits or other proceedings thereon, 
whether pending at the commencement of Part HI or filed subsequently, 
the Secretary of State is to be substituted as defendant in place of the 
Secretary of State in Council. Sums payable by the Secretary of State 
in such proceedings and costs and expenses incurred by him in connexion 
therewith are regarded as sums required by His Majesty for the discharge 
of the functions of the Crown in its relations with Didian States and they 
are charged on the revenues of the Federation.^ Nothing in this Act 
affects the rights and obligations of the Crown in relation to Indian 
States.^ Every year such sums shall be paid to His Majesty for the 
exercise of the functions of the Crown in its relations to the States, as may 
be required by the Viceroy.* 

1 See s. 33(3) (f). 

2 See B. 286. 

3 See 8. 146. 
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THE FEDERAL RAILWAY AUTHORITY 


INTRODTJCTIOK 

This part deals with the arrangements to be made for the administra- 
tion of railways under the Federal Government. While the Federal 
Government and Legislature will exercise a general control over railway 
policy, the actual control of the administration of the State railways 
in India (including those worked by companies) has been placed by the 
Act in the hands of a statutory body, called the Federal Railway Autho- 
rity, so composed and with such powers as will ensure that it is in a position 
to perform its duties upon business principles and without being subject 
to political interference. 

The Joint Parliamentary Committee in paragraph 393 of their Report 
refer to the Report of a Committee appointed by the Secretary of State 
in June 1933 to make sketch proposals for the future administration of 
Indian railways ; and they say that that Committee’s scheme provides 
a suitable basis for such administration ; but on two points the Joint 
Parliamentary Committee lay stress : (1) the importance of the suggestion 
that at least three out of the seven members of the proposed Railway 
Authority should be appointed by the Governor-General in his discretion ; 
and (2) the Authority should not be constituted on a communal basis. 
The Joint Parliamentary Committee were of opinion that the Constitution 
Act should lay down the governing principles upon which this important 
piece of administrative machinery should be based and then there is 
to be federal legislation conforming to those principles passed. 

As explained towards the end of paragraph 393 of the Report of the 
Joint Parliamentary Committee, this Act lays down 
the governing principles, and the Federal Legislature 
in passing subsequent legislation on the matter should 
conform to those principles. The Federal or the Provin- 
cial Legislature can, under the proviso to s. 181(2) make 
laws regarding the regulation, construction, mainte- 
nance and operation of railways which shall be binding on the Railway 
Authority. Under s. 182(2), the provisions of the Eighth Schedule may be 
amended by the Federal Legislature, except as regards s. 182(1), by a Bill 
introduced and moved with the previous sanction of the Governor-l^neral 
at his discretion. Under s. 185(2), the Federal Legislature may make 
provisions regarding suits by or against the Federal Railway Authority. 

Under s. 242(1), appointments to the railway services of the Federa- 
. tion are to be made by the Authority who need not 

ppom en s themselves of the services of the Federal Public 

Service Commission (except as regards the framing 
of rules for regulating recruitment). The claim of 
Anglo-Indians to appointments is safeguarded by s. 242(2). 

The Act regulates the following matters : 

(a) The extent and control of the Federal Government and the 
Federal Legislature over the Railway Authority.^ 


Amendment 
of Part VIII of 
this Act by Fe- 
deral Legisla- 
ture 


to the Railway 
Service 


1 S. 182 and the Eighth Schedule. 
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(6) The constitution of the Railway Authority. 

(c) The special responsibilities of the Governor-General in relation 
to the operations of the Authority.^ 

{d) The directions and principles to be observed by the Authority.* 
(e) The conditions for the separation of railway finances from, general 
finances.® 

(/) The continuance in full force of the contracts at present existing 
•with the Indian railway companies, and the security of the payments 
periodically due to them in respect of guaranteed interest, share of 
earnings and surplus profits and as well as their right in accordance -with 
their contracts to have access to the Secretary of State in regard tO' 
disputed points and if they so desire, to proceed to arbitration.^ 

{g) Machinery for arbitration proceedings on disputed issues in 
the sphere of railway administration.® 

(h) Legislation affecting the constitution or powers of the Railway 
Authority.® 

181. — (1) The executive authority of the Federation 
in respect of the regulation and the construction, main- 
tenance and operation of railways shall be exercised by 
a Federal Railway Authority (hereinafter referred to as 
‘ the Authority ’). 

(2) The said executive authority extends to the carry- 
ing on in connection with any Federal railways of such 
undertakings as, in the opinion of the Authority, it is 
expedient should be carried on in connection therewith 
and to the making and carrying into effect of arrangements 
■with other persons for the carrying on by those persons 
of such undertakings : 

Provided that, as respects their powers under this 
subsection, the Authority shall be subject to any relevant 
provisions of any Federal, Provincial or existing Indian 
law, and to the relevant provisions of the law of any 
Federated State, but nothing in this subsection shall be 
construed as limiting the provisions of Part VI of this 
Act regulating the relations of the Federation with Provinces 
and States. 

(3) Notwithstanding anything in this section, the 
Federal Government or its officers shall perform in regard 
to the construction, equipment and operation of railways 
such functions for securing the safety both of members of 
the pubhc and of persons operating the railways, including 
the holdmg of inquiries into the causes of accidents, as in 
the opinion of the Federal Government should be performed 
by persons independent of the Authority and of any railway 
administration. 


1 S. 183(4). 

* See ss. 186, 187, 197. 


* S. 183. 
6 S. 197. 


8 Ss. 186-89. 

8 S. 182(2) and 186(2). 
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So much of Part X of this Act’ as provides that powers 
in relation to railway services of the Federation shall be 
exercised by the Authority shall not apply in relation to 
officers of the Federal Government employed in the perfor- 
mance of any of the functions mentioned in this subsection. 

See W.PJntr. 74 ; J.C.R. 392-93. The executive authority of the 
Federation in respect of the railways is to be exercised by the 
Federal Railway Authority. Hitherto the Government of India have 
been directly responsible for the administration of the railways in India 
but the Act creates a statutory body, called the Federal Railway Authority 
to which has been entrusted the administration of railways. It will 
exercise its powers through an executive constituted under the provisions 
of the Eighth Schedule.* 

The Eighth Schedule provides for the constitution of the Railway 
Authority and the qualifications of persons who are eligible for appoint- 
ment as members of the Authority. Under s. 182(2), it may be amended 
by the Federal Legislature by an Act introduced with the previous 
sanction of the Governor-General. But the provision in s. 182(1) that 
the Governor-General can appoint not less than three-sevenths of the 
members of the Authority and also the President, cannot be amended. 

Cl. (3) : In paragraph 11 of the Report of the Committee appointed 
by the Secretary of State in June, 1933, (which sat in London) to make 
sketch proposals for the future administration of Indian Railways (printed 
as Appendix (IV) to paragraph 392-95 of the Report of the Joint Parlia- 
mentary Committee) — ^referred to hereinafter as the London Committee, 
it was suggested that the Federal Government is to lay down regulations 
for the safety of all the Indian railways and one of the departments of 
the Federal Government, other than that responsible for transport and 
communications, is to be responsible for the enforcement of such regula- 
tions. 

S. 242 deals with appointments to the railway services by the Au- 
thority and makes certain provisions for safeguarding the interest of 
the Anglo-Indian community in the matter of appointments and pay. 

By the India and Burma (Transitory Provisions) Order, 1937, s. 181(2) 
shall, notwithstanding paragraph 3(2) of the Government of India 
(Commencement and Transitory IVovisions) Order, 1936, come into 
force on the commencement of Part III of the Act ; the Authority, 
until the establishment of the Federal Railway Authority, being the 
Governor-General in Council, 

182. — (1) Not less than three-sevenths of the members Composition, 
of the Authority shall be persons appointed by the Governor- 
General in his discretion, and the Governor-General shall Authorfty 
in his discretion appoint a member of the Authority to be 
the President thereof. 

(2) Subject as aforesaid, the provisions of the Fngliab 
Schedule to this Act, as supplemented or amended by any 
Act of the Federal Legislature for the time being in force, 
shall have effect with respect to the appointment, quali- 


1 See Buies 11 and 12 of the Eighth Schedule. 
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fications and conditions of service of members of the 
Authority, and with respect to the Authority’s proceedings, 
executive staff and liabiUty to income-tax : 

Provided that, except with the previous sanction of the 
Governor-General in his discretion, there shall not be intro- 
duced into, or moved in, either Chamber of the Federal 
Legislature any Bill or any amendment for supplementing 
or amending the provisions of the said Schedule. 

The Federal Railway Authority is to consist of at least seven 
members, of whom not less than three are to be appointed by the Gover- 
nor-General in his discretion. The remaining members shall be appointed 
by the Governor-General on the advice of the Federal Government. 

See s. 2 of the Eighth Schedule for the qualification of persons 
who may be appointed members of the Authority. It is to be noted that 
the provisions of this Schedule may be amended % the Federal Legislature 
but the proviso states that Bills or amendments affecting those provisions 
cannot be introduced into the Federal Legislature except with the previous 
sanction of the Governor-General in his discretion.^ The provisions of 
a. 182(1) cannot be altered by any amendment of the Eighth Schedule. 

^ctiOTis 183. — (1) The Authority in discharging their functions 

cipiea to be Under this Act shall act on business principles, due regard 
liS'd by them to the interests of agriculture, industry. 
Authority Commerce and the general public, and in particular shall 
make proper provision for meeting out of their receipts 
on revenue account all expenditure to which such receipts 
are applicable under the provisions of this Part of this 
Act. 

(2) In the discharge of their said functions the Au- 
thority shaU be guided by such instructions on questions of 
policy as may be given to them by the Federal Government. 

If any dispute arises under this subsection between the 
Federal Government and the Authority as to whether 
a question is or is not a question of policy, the decision of 
the Governor-General in his discretion shall be final. 

(3) The provisions of subsection (1) of this section 
shall apply in relation to the discharge by the Federal 
Government of their functions with respect to railways 
as they apply in relation to the functions of the Authority, 
but nothing in this subsection shall be construed as limiting 
the powers of the Governor-General under the next suc- 
ceeding subsection. 

(4) The provisions of this Act relating to the special 
responsibilities of the Governor-General, and to his duty 
as regards certain matters to exercise his functions in his 


1 See B. 108(3). 
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■discretion or to exercise his incJividual judgment, shall 
apply as regards matters entrusted to the Authority as jf 
the executive authority of the Federation in regard to 
those matters were vested in him, and as if the functions 
of the Authority as regards those matters were the functions 
of ministers, and the Governor-General may issue to the 
Authority such directions as he may deem necessary as 
regards any mhtter which appears to him to involve any 
of his special responsibilities, or as regards which he is by 
or under this Act required to act in his discretion or to 
exercise his individual judgment, and the Authority shall 
give effect to any directions so issued to them. 


In exercising the control vested in them, the Railway Authority 
as well as the Federal Government will be guided by business principles 
due regard being paid to the interests of agriculture, industry and the 
general public and to defence requirements. See paragraph 5 of the 
London Committee’s proposals. 

The Federal Government and the Legislature will exercise a general 
control over railway policy, but will not be concerned with the actual 
administration of the railways which has been entru-sted to the Authority, 

Gl. (4) : The powers which the Governor-General possesses of taking 
action in virtue of his special responsibilities (including those relating 
to matters afiecting the reserved departments) under the provisions 
■of s. 12, extend to the giving of directions to the Railway Authority, 
independently of the Federal Minister in charge of railways. Also his 
right, in the event of the breakdown of the constitution under the 
provisions of s. 45, to assume to himself the powers vested in any Federal 
Authority extends to the powers vested in the Authority. The chief 
executive officer of the Authority is required to bring to the notice of 
the Governor-General any matter under consideration by the Authority 
or by him which are likely to involve any special responsibility of the 
Governor-General.^ 

184. — (1) The Governor-General exercising his indivi- Conduct of 
dual judgment, but after consultation with the Authority, 
may make rules for the more convenient transaction of Rahway 
business arising out of the relations between the Federal 
Government and the Authority. Federal 

(2) The rules shall include provisions requiring 
Authority to transmit to the Federal Government all such 
information with respect to their business as may be 
specified in the rules, or as the Governor-General may other- 
wise require to be so transmitted, and in particular 
provisions requiring the Authority and their chief executive 
officer to bring to the notice of the Governor-General any 
matter under consideration by the Authority or by that j 


1 See B. 184(2). 
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officer which involves, or appears to them or him likely to 
involve, any special responsibility of the Governor-General. 

The Act does not specify details relating to the transaction of business- 
between the Federal Government and the Railway Authority. The 
Railway Board Committee which consisted of certain members of the 
central Legislature, in July 1933, made the following recommendations, 
which are likely to be embodied in rules : 

(a) Revenue estimates are to be presented annually to the Federal 
Government which wiE submit the same to the Federal Legislature. 
These estimates will not be submitted to the vote of the Legislature. 
But if a contribution is required from the general revenues, a vote will be 
required. 

(b) The programme of capital expenditure will be submitted to the 
Federal Gkivernment for approval by the Federal Legislature. The 
Federal Government may authorize the Railway Authority to incur 
capital expenditure subject to conditions to be prescribed. 

(c) The Federal Minister responsible for transport and communica- 
tions may, at any time, convene a special meeting of the Railway Au- 
thority for the purpose of discussing matters of policy. He will preside 
over such meetings. At other meetings of the Railway Authority, the 
Federal Government will have the right to depute a person to attend and 
speak but not to vote. 

185. — (1) Except in such classes of case as may be 
specified in regulations to be made by the Federal Govern- 
ment, the Authority shall not acquire or dispose of any 
land, and, when it is necessary for the Authority to acquire 
compulsorily any land for the purposes of their functions, 
the Federal Government shall cause that land to be acquired 
on their behalf and at their expense. 

(2) Contracts made by or on behalf of the Authority 
shall be enforceable by or against the Authority and not by- 
or against the Federation, and, subject to any provision 
which may hereafter be made by Act of the Federal Legis- 
lature, the Authority may sue and be sued in the like- 
manner and in the like cases as a company operating a 
railway may sue and be sued : 

Provided that this subsection does not apply in relation 
to any contract declared by its terms to be supplemental 
to a contract made before the establishment of the Au- 
thority, and any such supplemental contract may be 
enforced in any manner in which the principal contract 
may be enforced. 

(3) The Authority may make working agreements 
with, and carry out working agreements made with, any 
Indian State or person owmng or operating any railway 
in India, or in territories adjacent to India, with respect 
to the persons by whom and the terms on which any of 
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the railways with which the pa.rties are respectively con- 
cerned shall be operated. 


Cl. [2] : The Federal Legislature may provide as to the manner in 
which the Authority may sue or be sued. 

186. — (1) The Authority shall establish, maintain and Finance of 
control a fund (which shall be known as the ‘ Railway 
Fund ’) and aU moneys received by the Authority, whether ^ 
on revenue account or on capital account, in the discharge 
of their functions and all moneys provided, whether on 
revenue account or on capital account, out of the revenues 
of the Federation to enable them to discharge those func- 
tions shah, be paid into that Fund, and all expenditure, 
whether on revenue account or on capital account, required 
for the discharge of their functions shall be defrayed out 
of that Fund : 

Provided that nothing in this subsection shall prevent 
the Authority from establishing and Tnaintaining separate 
provident funds for the benefit of persons who are or have 
been employed in connection with railways. 

(2) The receipts of the Authority on revenue account 
in any financial year shall be apphed in — 

(a) defraying working expenses ; 

(b) meeting payments due under contracts or agree- 

ments to railway undertakings ; 

(c) paying pensions, and contributions to provident 

funds ; 

(d) repaying to the revenues of the Federation so 

much of any pensions and contributions to 
provident funds charged by this Act on those 
revenues as is attributable to service on rail- 
ways in India ; 

(e) making due provision for maintenance, renewals, , 

improvements and depreciation ; i 

(/) making to the revenues of the Federation any 
payments by way of interest which they are 
required by this Part of this Act to make ; 
and 

{g) defraying other expenses properly chargeable 
against revenue in that year. 

(3) Any surpluses on revenue account shown in the 
accounts of the Authority shall be apportioned between 
the Federation and the Authority in accordance with 
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a scheme to be prepared, and from time to time reviewed, 
by the Federal Government, or, until such a scheme haa 
been prepared, in accordance with the principles which 
immediately before the establishment of the Authority 
regulated the apphcation of simpluses in railway accounts, 
and any sum apportioned to the Federation under this 
subsection shall be transferred accordingly and shall form 
part of the revenues of the Federation. 

(4) The Federation may provide any moneys, whether 
on revenue account or capital account, for the purposes 
of the Railway Authority, but, where any moneys are so 
provided, the provision thereof shah, be deemed to be 
expenditure and shall accordingly be shown as such in 
the estimates of expenditure laid before the Chambers of 
the Legislature. 


After meeting from receipts the necessary working expenses (includ- 
ing provisions for maintenance, renewals, depreciation, bonus and 
interest Provident Funds, interest on capital and other fixed charges, 
under contracts or agreements) the surplus will be apportioned from time 
to time between the Authority and the Federal Government under a 
scheme to be prepared by the Federal Government, and pending any new 
scheme, the disposal of any surplus will be governed by the arrangements 
in force at the time the Authority is established.^ 

Estimates of expenditure of the Authority will not be laid before 
the Chambers of the Legislature or be subject to the vote of the Federal 
Legislature but if the estimates disclose the need for a contribution 
from general revenues, a vote of the Legislature will, of course, be 
required.*® Clause (4) specifically says that the moneys provided by the 
Federation for the Railway Authority are to be shown as expenditure in 
the estimates of expenditure submitted to the Federal Legislature. 


187. — (1) There shall be deemed to be owing from the 
Authority to the Federation such sum as may be agreed 
or, in default of agreement, determined by the Governor- 
General in his discretion, to be equivalent to the amount 
of the moneys provided, whether before or after the passing 
of this Act, out of the revenues of India or of the Federation 
for capital purposes in connection with railways m India 
(exclusive of Burma) and the Authority shall out of thefr 
receipts on revenue account pay to the Federation interest 
on that amount at such rate as may be so agreed or deter- 
mined, and also make payments in reduction of the principal 
of that amount in accordance with a repayment scheme 
so agreed or determined. 


^ Se6 tho London Committee Heport^ paragraph 5. 
^ London Committee Report, paragraph 7. 
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Tor the purposes of this subsection, where the Secretary 
of State in Council has assumed or incurred any obligation 
in connection with any such railways, he shall be deemed 
to have provided for the said purposes an amount equal 
to the capital value of that obligation as shown in the 
accounts of the Government of India immediately before 
the establishment of the Authority. 

Nothing in this subsection shall be construed as 
preventing the Authority from making payments to the 
Federation in reduction of the principal of any such amount 
as aforesaid out of moneys other than receipts on revenue 
account. 

(2) It shall be an obligation of the Authority to repay 
to the Federation any sums defrayed out of the revenues 
of the Federation in respect of any debt, damages, costs, 
or expenses in, or in connection with, any proceedings 
brought or continued by or against the Federation or 
against the Secretary of State under Part VII of this Act 
in respect of railways in India. 

(3) It shall be an obligation of the Authority to pay 
to any Province or Indian State such sums as may be 
equivalent to the expenses incurred by that Province 
or State in the provision of police required for the main- 
tenance of order on federal railway premises and any 
question which may arise between the Authority and a 
ftovince or State as to the amount of any expenses so in- 
curred shall be determined by the Governor-General in his 
discretion. 


Cl. (3) : As pointed out in J.C.R. 239, Railway Police under the 
previous constitution was a provincial subject, but the central Govern- 
ment retained the power to determine the conditions as regards limit of 
jurisdiction and contribution by the railway to the cost of maintenance. 
The question of allocation of the cost of the Railway Police between 
the Provincial Government on the one hand and the railways on the other, 
was a subject of controversy. Under the constitution. Railway PoUce 
remains a provincial subject. The administration of railways has been 
transferred to the Authority which is to pay the Provinces or State 
the cost of Police required for the maintenance of order on federal railway 
premises. Any dispute on this point will be settled by the Governor- 
General in his discretion. 


188. Subject to such conditions, if any, as may be investment, 
prescribed by the Federal Government, the Authority 
may from time to time invest any moneys in the railway Authority 
fund or any provident fund which are not for the time 
being required to meet expenses properly defrayable out 
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of that fund, and may, subject as aforesaid, from time to 
time transfer and realise investments made by them. 


Special 
provisions 
as to oertEiin 
existing 
funds 


189. — (1) Nothing in the foregoing provisions of this 
Part of tins Act shall be construed as entitling the 
Authority to require that any moneys which immediately 
before the establishment of the Authority were held by 
the Governor-General in Council on account of any railway 
depreciation fund, reserve fund or provident fund shall 
be transferred to the Authority for investment by them, 
but the Authority may from time to time require the trans- 
fer to themselves of so much of any such fund as they 
require to defray expenditure chargeable against that 
fund, and the Federal Government shall credit each such 
fund with interest on the untransferred balance thereof 
at such rate as may be agreed, or, in default of agreement, 
determined by the Governor-General in his discretion. 

(2) In this section references to any such fund as 
aforesaid shall be construed as references to so much of that 
fund as is not attributable to the railways of Burma. 


Audit and 190. — (1) The accounts of the receipts and expenditure 

of the Authority shall be audited and certified by, or on 
behalf of, the Auditor-General of India. 

(2) The Authority shall publish annually a report of 
their operations during the preceding year and a statement 
of accounts in a form approved by the Auditor-General. 


For the appointment, powers and duties of the Auditor-General, 
see s. 166. 


Railway 191. The Govemor-General may from time to time 

a^ttee 3, Railway Rates Committee to give advice to the 

Authority in connection with any dispute between persons 
using, or desiring to use, a railway and the Authority 
as to rates or traffic facilities which he may require the 
Authority to refer to the committee. 


Maxima and minima rates and fares are to be fixed by the Authority 
subject to control by the Federal Government, or, as provided in s. 192, 
by the Federal Legislature. Any person having a complaint against a 
railway administration under the control of the Authority which was 
formerly referred to the Railway Rates Advisory Committee, may now 
have the matter referred to the Railway Rates Committee appointed 
by the Governor-General. 
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192. A Bill or amendmeni making provision for Bills and 
regulating the rates or fares to be charged on any railway 

shall not be introduced or moved in either Chamber of ingrates 
the Federal Legislature except on the recommendation 

of the Governor-General. recommend- 

ation of 
Govemor- 

iSee s. 108(3). General 

193. — (1) It shall be the duty of the Authority and Obligation 
every Federated State so to exercise their powers in rela- Authorit^ 
tion to the railways with which they are respectively and Federat- 
concerned as to afford all reasonable facilities for thefg^^®'*®®^” 
receiving, forwarding, and delivering of traffic upon and mutual 
from those railways, including the receiving, forwarding, 

and delivering of through traffic at through rates, and as avoid u^air 
to secure that there sh^ be between one railway system 
and another no unfair discrimination, by the granting 
of undue preferences or otherwise, and no unfair or uneco- 
nomic competition. 

(2) Any complaint by the Authority against a Feder- 
ated State or by a Federated State against the Authority 
on the ground that the provisions of the preceding sub- , 
section have not been complied with shall be made to and 
determined by the Railway Tribunal. 

The Act makes provision for the reference, at the request of either 
the Railway Authority or the administration of a railway owned by a 
Federated State, of disputes in matters such as the routing and inter- 
change of trafSc and the fixation of rates, to arbitration by a tribunal, 
called the Railway Tribunal. It will be observed that an Indian State 
may be allowed to reserve, as a condition of accession, the right to own 
and work its own railways and construct new railways notwithstanding 
item 20 in List I of the Seventh Schedule which is an exclusive Federal 
List. 

See s. 196 for the constitution and the jurisdiction of the Railway 
Tribunal. 

The Tribunal will have jurisdiction to entertain disputes between 
the Railway Authority and the administrations of railways owned and 
worked by a Federated State. But disputes on any issue between the 
Authority and the administrations of railways managed by companies 
cannot be referred to the Tribunal, machinery for the settlement of such 
disputed issues having been provided for in s. 197. Both the Railway 
Authority and the Federated States owning and working a railway system 
may appeal to the Tribunal for adequate protection against unfair or 
uneconomic competition or discrimination. 

The procedure to be adopted on disputed issues relating to the 
proposal of the construction and reconstruction of railways is a little 
difierent and is stated in s. 195. Objections to the proposed construction 
of new lines will have to be lodged with the Governor-General who is 
to refer to the. Railway Tribunal the question whether or not, the proposal 
22 
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should be carried into effect ‘either without or with such modification 
a§ the Tribunal may approve ; the proposal is not to be proceeded with 
save in accordance with the decision of the Tribunal, But where the 
Governor-General certifies that, for reasons of defence, effect should or 
should not be given to a proposal of new construction, objections relating 
thereto, if any, will not be forwarded to the Tribunal, but the decision 
of the Governor-General wUl be final. 

Appeal by 194, If the Authority, in the exercise of any executive 
R^iUy authority of the Federation in relation to interchange 
Tribunal of traffic or TtiaTriTnnm or minimum rates and fares or 
^tioM “ station or service terminal charges, give any direction to 
of Railway a Federated State, the State may complain that the direction 
Authority djgcrimmates unfairly against the railways of the State 
or ii^^poses on the State an obligation to afford facilities 
which are not in the circumstances reasonable, and any 
such complaint shall be determined by the Railway 
Tribunal. 

See Introduction to this Chapter. 

Construction 195 . — ( 1 ) The Govemor-General acting in his discretion 

shah make rules requiring the Authority and any Federated 
railways State to give notice in such cases as the rules may prescribe 
of any proposal for constructing a railway or for altering 
the ahgnment or gauge of a railway, and to deposit plans. 

(2) The rules so made shall contain provisions enabling 
objections to be lodged by the Authority or by a Federated 
State on the ground that the carrying out of the proposal 
will result in unfair or uneconomic competition with a 
Federal railway or a State railway, as the case may be, 
and, if an objection so lodged is not withdrawn within 
the prescribed time, the Governor-General shall refer to 
the Railway Tribunal the question whether the proposal 
ought to be carried into effect, either without modification 
or with such modification as the Tribunal may approve, 
and the proposal shall not be proceeded with save in 
accordance with the decision of the Tribunal. 

(3) This section shall not apply in any case where the 
Govemor-General in his discretion certifies that for reasons 
connected with defence effect should, or should not, be 
given to a proposal. 

See notes to s. 193, and s. 197. 

Railway 196 . — ( 1 ) There shaE be a Tribunal (in this Act referred 

n una to as ‘ the RaEway Tribunal ’) consisting of a President 
and two other persons to be selected to act in each case 
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by the Governor-General in his ^scretion from a panel 
of eight persons appointed by him in his discretion, being 
persons with railway, administrative, or business experience. 

(2) The President shall be such one of the jxidges of 
the Federal Court as may be appointed for the purpose 
by the Governor-General in his discretion after consultation 
with the Chief Justice of India and shah, hold office for 
such period of not less than five years as may be specified 
in the appointment, and shall be eligible for re-appointment 
for a further period of five years or any less period : 

Provided that, if the President ceases to be a judge 
of the Federal Court, he shall thereupon cease to be President 
of the Tribunal and, if he is for any reason temporarily 
unable to act, the Governor-General in his discretion 
may after the like consultation appoint another judge of 
the Federal Court to act for the time being in his place. 

(3) It shall be the duty of the Railway Tribunal to 
exercise such jurisdiction as is conferred on it by this Act, 
and for that purpose the Tribunal may make such orders, 
including interim orders, orders varying or discharging a 
direction or order of the Authority, orders for the payment 
of compensation or damages and of costs and orders for 
the production of documents and the attendance of wit- 
nesses, as the circumstances of the case may require, 
and it shall be the duty of the Authority and of every 
Federated State and of every other person or authority 
affected thereby to give effect to any such order. 

(4) An appeal shall lie to the Federal Court from any 
decision of the Railway Tribunal on a question of law, 
but no appeal shall he from the decision of the Federal 
Court on any such appeal. 

(5) The Railway Tribunal or the Federal Court, as 
the case may be, may, on apphcation made for the purpose, 
if satisfied that in view of an alteration in the circumstances 
it is proper so to do, vary or revoke any previous order made 
by it. 

(6) The President of the Railway Tribunal may, with 
the approval of the Governor-General in his discretion, 
make rules regulating the practice and procedure of the 
Tribunal and the fees to be taken in proceedings before it. 

(7) Subject to the provisions of this section relating 
to appeals to the Federal Court, no court shall have any 
jurisdiction with respect to any matter with respect to 
which the Railway Tribunal has jurisdiction. 

(8) There shall be paid out of the revenues of the 
Federation to the members of the Railway Tribunal other 
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than the President such remuneration as may be determined 
by the Governor-General in his discretion, and the 
administrative expenses of the Railway Tribunal, including 
any such remuneration as aforesaid, shall be charged on 
the revenues of the Federation, and any fees or other 
moneys taken by the Tribunal shall form part of those 
revenues. 

The Governor-General shall exercise his individual 
judgment as to the amount to be included in respect of 
the administrative expenses of the Railway Tribunal in 
any estimates of expenditure laid by him before the 
Chambers of the Federal Legislature. 


See notes to s. 193. The Eailway Tribunal ia a more or less 
a permanent body, although its members need not be wholetime 
servants of the Crown. The Resident of the Tribunal, who will be a 
judge of the Federal Court, will be appointed by the Governor-General 
in his discretion for a period of five years. The other two members will 
be selected by the Governor-General in his discretion from a panel of 
eight persons, to act only when a complaint is made to the Tribunal. 
In other words, the Tribunal will be constituted every time a case is 
referred to it for adjudication. 

The parties to a dispute referred to the Tribunal must be the Federal 
Railway Authority and a Federated State. The disputes must refer to 
the subjects mentioned in as. 193-194 above and in respect of these 
matters the jurisdiction of the Tribunal is exclusive. In respect of any 
matter referred to it for decision, the Tribunal can pass such orders as 
are mentioned in subsection (3). 

An appeal lies from a decision of the Railway Tribunal to the Federal 
Court on a question of law, but no appeal shall lie from a decision of the 
Federal Court on any such appeal. The position of the Federal Court 
as the interpreter of the Constitution and constitutional documents 
is safeguarded. 

Cl. {4) : Charged on the revenues of the Federation : See ss. 33(3) 
and 34(1) ; these expenses are not to be submitted to the vote of 
the Legislature. 

Rights of 197. — (1) Without prejudice to the general provisions 

railway of this Act with respect to rights and liabilities under 
of contracts made by or on behalf of the Secretary of State 
in Council, the provisions of this section shall have effect 
Mntoaots "vshth respect to any contract so made with a railway com- 
pany which immediately before the commencement of 
Part III of this Act was operating a railway in British India. 

(2) If a dispute arises under any such contract between 
the railway company concerned and either the Authority 
or the Federal Government, and if the matter in dispute 
is of such a nature that under the contract the company 
might require, or, but for some provision of this Act, 
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might have required, it to be sulbmitted to arbitration, 
the dispute shall be deemed to have arisen between the 
company and the Secretary of State, and the provisions 
of the contract relating to the determination of such a 
dispute shall have eifect with the substitution of the 
Secretary of State for the Secretary of State in Council. 

Any award made in an arbitration under the foregoing 
provisions of this section and any settlement of the dispute 
agreed to by the Secretary of State with the concurrence 
of his advisers shah be binding on the Federal Government 
and the Authority, and any sum which the Secretary of 
State may become liable or may so agree to pay by way 
of debt, damage or costs, and any costs or expenses incurred 
by him in connection with the matter, shaE be paid out 
of the revenues of the Federation and shaE be charged 
on those revenues but shaE be a debt due to the Federation 
from the Authority. 

The Railway Tribunal will have no jurisdiction to entertain such 
disputes as may arise between the Federal Government or the Railway 
Authority on the one hand and a railway managed by a company on the 
other. Such disputes will be deemed to have arisen between the company 
and the Secretary of State, and will be determined in accordance with 
the terms of the contract with that company. Any settlement of such 
disputes or any award made in arbitration to which such disputes have 
been referred, will be binding on the Federal Government and the Railway 
Authority.! 

198. If and in so far as His Majesty’s representative Railways in 
for the exercise of the functions of the Crown in its relations 

with Indian States may entrust to the Authority the which have 
performance of any functions in relation to raEways in an fe'^erated 
Indian State which is not a Federated State, the Authority 
shaE imdertake the performance of those functions. 

As the Paramount Power, the Crown, can exercise certain functions 
in relation to railways in an Indian State. If a State federates, such 
functions will be the concern of the Federal Government and will be 
governed by the provision of the Act, In the case of a non-federating 
State, His Majesty’s representative may entrust to the Railway Authority 
the performance of such functions. For the appointment of His Majesty’s 
representative for the exercise of the functions of the (>own, see s. 3(2). 

199. Any powers of the Secretary of State in CouncE 
with respect to the appointment of Sectors and deputy 
directors of Indian raEway companies shaU be exercised 

companies 


1 See J.O.R. 395. 
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by the Governor-General in his discretion after consultation 
■with the Authority. 

By paragraph 3 of the Government of India (Commencement and 
Transitory Provisions) (No. 2) Order, 1936, it has been provided 
that this section is to come into for(^ on the commencement of Part III 
of the Act, but until the Federal Rail'way Authority is established, this 
section -without the -words ‘after consultation with the Authority’ 
shall have effect. See s. 320 and notes thereto for the commencement 
of Part m of the Act. 



PART IX* 

THE JUDICATURE 




CHAPTER I 


THE FEDERAL COURT 
INTBODUCTION 

The position of the judioiaury in a federation is very important. 

As has been well explained by Marriott ^ the necessary 
to a i^deration implications of federalism are : a sacrosanct Instru- 
ment or written constitution ; precise definition and 
rigid separation of powers ; and the need for an authoritative interpreter 
of the constitution and a guardian of the powers thereby distributed. 
Under the Constitution of the United States,® the constitution and 
the laws of the United States which shall be made in pursuance thereof 
shall he the supreme law of the land. In America, any law made by 
any legislature which is repugnant to the constitution is void, and the 
judges of the Supreme Court, in any matter brought before them, can 
declare such a law, whether made by the federal legislature or state 
legislature, to be void. But in England, on the other hand, judges have 
to take the law as passed by Parliament as binding on them, and to 
interpret it. As pointed out by Bryce, whereas in En^and aU laws are of 
equal vaUdity, in America there are four different kinds of law possessing 
varying degrees or authority : — (1) Federal . Gonatitutin n ; (2) Federal 
Statutes ; (3) State Constitutions ; anSn^ffState Statutes. Of these, 
the first prevails against all the rest. Federal statutes, if within the 
competence of the federal legislature, prevail over state constitutions 
and state statutes ; and state constitutions prevail over state statutes. 
The function of the judges is to interpret the law of the constitution, 
but on that interpretation depends the question of the validity of other 
' laws. In effect, the judges act as guardians of the constitution against 
the possible assaults of the executive or the legislature. But of course, 
a law enacted in contravention of the constitution may remain law, until 
the question of its legality is raised before the Courts. 

Federal Courts,. Tike federal laws, ojwrate directly upon the individual 
citizens, unlike Switzerland, where the enforcement of the decrees of the 
National Council is (as in Germany) entrusted to Cantonal or local 
administration. 

V ' The Supreme Court has original jurisdiction in all cases affecting 
\ambasBadors, other public ministers and consuls, and those in which a 
'stateisj^^rty. Its appellate jurisdiction includes all cases from state 
courts involving conflicts between state law and federal law, all cases 
involving the interpretation of the federal constitution or of any federal 
law or treaty, cases involving a conflict between a state constitution and 
the constitution of the United States, cases between citizens of different 
states, and in aU other cases w here the decision of the (federal) Circuit 
Court of Appeals^ ig not final. But t he judirinl pnwrffl of the Supreme 
Court do ho t ext end to anv suit against on e of the United States by 
citizens of another state or by citizens of any foreign state.® ' 

1 Vol. II, pp. 29S ei setjr. 

* Art. VI, 8. 2. 

3 See Article III, s. I, and the eleventh amendment made in 1798. 



346 


THE WOEKING CONSTITUTION IN INDIA 


Canada : Under the British North America Act, 1867, the Governor- 
The Judiciary General is to appoint Judges of the Superior Courts 
• in the in each province. Under s. 101, the Parliament of 
Dominions Canada may, notwithstanding anything in the Act, 
provide for the constitution, maintenance and organization of a General 
Court of Appeal for Canada. There has been established a Supreme 
Court of Canada presided over by the Chief Justice of Canada with five 
puisne judges, which is the Court of Appeal from all the Provincial 
Courts. There is also a Court of Exchequer of one judge with partly 
exclusive, partly concurrent, jurisdiction. The Supreme Court of Canada, 
unlike the Supreme Court of the United States, is not, as such, the guard- 
ian and interpreter of the constitution. It is only when a provincial 
legislature in Canada passes an Act agreeing that the Supreme Court is 
to have jurisdiction in controversies (1) between the Dominion and the 
province ; (2) between the province and any other agreeing province ; 
(3) as to the validity of an Act of the Dominion Parliament ; (4) as to the 
validity of a provincial Act, that the special jurisdiction of the Supreme 
Court is to be exercised. It has no original jurisdiction. 

Australia : In the Commonwealth of Australia, there is a High 
Court with a Chief Justice and five justices, which has a limited original 
jurisdiction but is the court of appeal from the Supreme Courts of all 
the States. The State courts are invested with federal jurisdiction, 
and an appeal lies therefrom to the High Court. This is unlike the system 
in America, where there is a complete system of Federal courts existing 
throughout the Union, side by side with, and entirely independent of, 
the State courts, and there is no appeal from the State to the Federal 
courts. The Australian High Court has original jurisdiction in all 
matters (1) arising under any treaty; (2) affecting consuls or other 
representatives of other countries ; (3) in which the Commonwealth 
or its nominee is a party ; (4) between States, or between residents of 
different States, or between a State and a resident of another State ; 
(5) in which a writ of mandamus or prohibition or injunction is sought 
against an officer of the Commonwealth. 

South Africa : By ss. 95 and 96 of the South Africa Act, 1909, 
the Supreme Court of South Africa consists of the Chief Justice of South 
Africa, ordinary judges of appeal, and judges of the several divisions 
of the courts in the provinces. There is an Appellate Division of the 
Supreme Court. The various Supreme Courts and the High Courts in 
the provinces existing at the time of the Union became provincial divisions 
of the Supreme Court. These superior courts are to exercise original 
jurisdiction in all matters {a) in which the Government of the Union 
or persons on their behalf are parties ; (6) in which the validity of any 
provincial law is in dispute. 

South Africa : Under s. 106 of the South Africa Act, 1909, there 
Appeal to the is no appeal from the Supreme Court to the King in 
King in Council Council, but the right of King in Council to grant 
from Dominion special leave to appeal is not to be impaired. The 
Courts Union Parliament may make laws limiting the matters 

for which special leave to appeal may be asked ; but BOls containing 
any such limitations are to be reserved for the signification of His Majesty’s 
pleasure. 

Canada : Each Province in Canada has its Supreme Court from 
which appeals lie direct to the King in Council. There is no appeal as 
of right from the Supreme Court of Canada to His Majesty in Council ; 
but the Royal Prerogative to grant special leave to appeal, except in 
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■criminal cases, is preserved. An attempt.on the part of the Dominion 
Parliament to limit such right of appeal was declared by the Privy 
■Council in Nadan v. The King (1926) A.C. 482 to be void as against 
Judicial Committee Act of 1844 (an Imperial Act). The Privy Council 
is the final arbiter of the interpretation of the Dominion Constitution. 
Its right to hear appeals from Canada is wholly unfettered. 

But since the Statute of Westminster was passed the law has been 
... substantially altered as held by the Privy Council 
ecen ecisions recent decisions ; British Coal Corporation 

V. The King} and Moore tfe Ora v. A.G. for the Irish Free State} the 
Privy Council held that, as a result of the passing of the Statute, the 
limitations on the power of the Dominion Parliament as laid down in 
Kadan v. The King (supra) no longer existed. In the last case, the 
Privy Council held that it was not competent for the Parliament 
in Canada to take away in criminal matters the right of appeal to the 
King in Council. After the passing of the Statute of Westminster, a 
Canadian Act was passed in 1933 repealing the right of appeal to the 
King in Council. On a question being raised as to the validity of this 
Canadian Act of 1933, the Privy Council held in the British Coal case 
that s. 2(1) of the Statute of Westminster provided that the Colonial 
Laws Validity Act, 1865, should not apply to any law made by the 
Parliament of any Dominion and s. 2 (2) provided that no law made by 
the Parliament of a Dominion (including laws made by the Provinces of 
Canada) should be void on the ground that it was repugnant to the law 
of England or to any existing or future Act of Parliament of the United 
Kingdom. Similarly, in the second case, the question arose as to the 
validity of an Irish Act passed in 1933 repealing the right of appeal to 
His Majesty in Council . The Privy Council held that before the passing of 
the Statute of Westminster, it was not competent of the Irish Free State 
Parliament to pass an Act abrogating the Treaty because of the Colonial 
Laws Validity Act, 1865. But the effect of the passing of the Statute 
of Westminster has been to remove the fetter which lay on the Irish 
Free State legislature. That legislature could now pass Acts repugnant 
to an Imperial Act. 

The principles upon which the Judicial Committee grants special 
leave to appeal from the highest Federal Courts 
in the Dominions were laid down in Prince v. Gagruon ® 
it was there stated that their Lordships will not 
advise Her Majesty to admit an appeal from the Supreme Court of the" 
Dominion save where the case is of gravity, involving matter of public 
interest or some important question of law, or affecting property of 
considerable amount, or where the case is otherwise of some public 
importance or of a very substantia] character. This statement was 
followed and approved in subsequent cases.* See Motichand v. Ganga 
Prasad ® as regards the Privy Council. 

Australia : Each of the states has its own Supreme Court with a 
right of appeal to the King in Council. Under s. 73 of the Australia 
Act 1900, the judgement of the High Court as a court of appeal is final 
and conclusive. Whereas in Canada the King’s prerogative to grant 
special leave is in all cases reserved, s. 74 of the Australia Act says that 
no appeal lies to the King in Council in constitutional matters from the 
High Court unless with its certificate. But in such matters, there will 


Special leave to 
appeal 


1 [1935] A.C. 500. * [1935] A.C. 484. 

* Lord Davey in Clergae v. Murray [1903] A.C. 521. 


3 8 App. Cas. 103. 
s (1902) 29 I. A. 40. 
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be an appeal from the State Supreme Courts to the Privy Council. This 
led to an acute conflict between Australia and the Privy Council ^ which 
wbs ultimately settled bj* an Australian Act of 1907 providing that cases 
involving constitutional questioas should be heard not by the State 
Supreme Court but by the Federal High Court. Practically the High 
Court has been made the final arbiter of the interpretation of the Common- 
wealth constitution, though theoretically it is open to the Privy Council 
to grant special leave to appeal from the High Court. 

For a general discussion on Judicial Apx)eals from the Dominions, 
see Keith’s Sovereignty of the British Dominions ; ® for a description of 
the struggle in Australia,® Marriott ; * Bentwich Privy Council Practice? 
^ As pointed out in the Introduction to Part II, Chapter I (see parti- 
cularly under head Distinctive Chabacteeistics of 
Federal Court FEDEBAiiisii) o ne of the essentials of a Federation is 
m n la existence of a judiciar“body entrusted with- the 

authority to safeguard the constitution and competent to interpret 
its terms. The Federal Court is at once the interpreter and guardian 
of the constitutional See notes above under Constitution of the United 
States. <Such a tribunal must be independent of Federal, Provincial 
and State Governments and the ultimate decision of all questions concern- 
ing the respective spheres of Federal, Provincial, and State authorities 
is to be entrusted to it. In the absence of such a tribunal, the High 
Courts and the State Courts may interpret the constitution in different 
ways with resulting confusion and ambiguity. The importance of the 
Federal Court is enhanced, in the case of India, by the fact that it is 
not only the rights of individuals and Provinces, but also of the Indian 
States, which are semi-independent and outside British India, that 
require to be interpreted and protected. This court assures the Federa- 
tion as well as the constituent States of an independent field of govern- 
mental activity, and restrains the two sets of executive and legislative 
organizations from transgressing the sphere appointed for them by the 
constitution. 

The Federal Court of India will consist of a Chief Justice, called 
the Chief Justice of India and ordinarily six judges (unless the Federal 
Legislature present an address to the Governor-General praying that 
His Majesty may be pleased to increase the number), who will be appointed 
by His Majesty, and will hold office during good behaviour? The 
retiring age is 6.5 years, that in the case of High Court judges being 60 : 
so a High Court judge after retirement, can be appointed to the Federal 
Court.® 


Jurisdiction of the Federal Court is both original, appellate and 
Jurisdiction advisory.® It is to have exclusive original jurisdiction 
(a) in matters involving the interpretation of this Act 
or of federal laws or the determination of rights and obligations arising 
thereunder where the parties to the dispute are any two or more of the 
following : — the Federation, any of the Provinces or any of the Federated 
States. It is to be noted that the Federal Court will have jurisdiction in 
the above matters in dispute between Federated States,®® subject to 


I Webb V. Outtn'm (1907) A.C. 81. 

* (1929), Chapter XIII, pp. 255-39. 3 See pp. 54-36. 

♦ Vol. I, pp. 240-43. 5 (2nd ed., 1926), pp. 34-41. 

» See W.P.Iutr. 62-65 ; IV.P.Prop. 131-62 ; J.C.R. 322-28. 

I See notes to s. 200(2). s j.e.R. 331. 

9 S3. 204 and 203-07. lo J.e.R. 324. 
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the Proviso to s. 204 ; in matters involving the interpretation of, or 
arising under, any agreement entered into after the commencement of 
the Act between the Federation and a Federal Unit or between the 
Federal Units, unless the agreement otherwise provides. 

Appellate jurisdiction of the Federal Court is provided in ss. 205-07. 

This is an exclusive appellate jurisdiction from any 
i^sdiction decision by the High Court or any State Court, 

^ so far as it involves the interpretation of this Act 

■or Orders in Council made thereunder (in cases not coming under s. 204) 
•or of any rights or obligations arising thereunder, such appeal to lie 
with the certificate of the High Court under s. 205, or, if the Federal 
Legislature so provides, with the special leave of the Federal Court, 
unless the subject matter is of a specified value.* 

In its original or appellate jurisdiction, the Federal Court will be 
called upon to interpret the following kinds of laws : — (a) the Government 
•of India Act, 1935 and any Order in Council made thereunder ; (6) laws 
in force in India at the time the Part III of the new Act is brought into 
force, until repealed or modified as provided in s. 292 ; (c) federal 
laws ; {d) provincial or state laws. The Court cannot question the 
validity of (a) or (fc), but it will be its duty to pronounce on the relative 
validity of the conflicting provisions of (c) and (d). 

The Federal Court is to have an advisory jurisdiction like that 
possessed by the Privy Council undeM. 4 of the 
Judicial Committee Act, 1833,® which provides that on 
a reiefence by His Majesty to the Committee of any 
matter whatsoever as His Majesty may think fit, the Committee shaU 
hear and consider the same and shall advise His Majesty thereon.* 
Colonial issues have often been referred by His Majesty to the Judicial 
■Committee.® In re Sir Stvxwt Samuel * the question of disqualification 
of a Member of Parliament, a partner in a firm having a contract with 
I the India Office, was referred. The advisory jurisdiction is not limited 
to the federal sphere, and the Governor-General’s discretion to refer any 
matter he thinks fit, is unfettered. See s. 213. The GovemoriGeneral 
I without consulting his ministers can refer -any question he chooses, 
whereaS^he King in referring, any question to +he Judicial Committee 
acts Qji the advice of hislninisters. The procedure for the delivery of 
judgement as laid down in Cl. (2), is different from that of the Judicial 
Committee where there is only one judgement. ■■ 

Eeference may be made to the important observations of the Judicial 
Committee in Attorney-General, Ontario v. Attomey-Genercd, Canada'^ 
on a similar provision in an Act of the Dominion Parliament empowering 
the Executive Government of the Dominion to obtain by direct request 
■answers from the Supreme Court of Canada on important questions of law 
and fact. It was objected on behalf of the Provinces that this Act was 
ultra vires. While holding that it was intra vires of the Legislature, the 
Judicial Committee dealt with at length on the objection made as to the 
impropriety of such reference to the Supreme Court. It was urged that 
the power to ask questions of the court was so wide (as it is under s. 4 of 


Advisory 
jurisdiction ^ 


1 J.C.R. 325. 

2 See W.P.Prop. 161 ; J.C.R. 327. * 3 and 4 Will IV, c. 41. 

* See In re Piracy Jure Oentium [1934] A.C. 580. 

5 See Claim of Newfoundland to Labrador (1927) 43 T.L.R. 289 ; Precedence of 
Judges 7 Moo. P.C. 23, 29. 

« [1913] A.C. 514.-- 


7 [1912] A.C. 571, at pp. 582-83 and 589. 
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the Judicial Committee Act, 1833, and under s. 213 of the new Act) in its 
terms as to admit of gross interference with the judicial character of the 
court, and therefore, of grave prejudice to the rights of the Provinces and 
of the citizens. Though no direct effect was to result from the answer 
given by the court, and no right or property was thereby adjudged, 
yet the indirect result, it was said, might be most fatal. When the 
opinion of the highest court of api)eal was given upon a certain question 
it was not human nature to expect that, if the same question was again 
raised in a concrete case by a litigant in the same court, its members 
could divest themselves of their pre-conceived opinion ; whereby might 
ensue not merely distrust of their freedom from prepossessions, but 
actual injustice inasmuch as they would in fact, however unintentionally, 
be biassed. Though arguments might be heard before the court gave 
its answer, yet the persons who might be affected by the answer could 
not be known beforehand, and therefore would be prejudiced without 
so much as an opportimity of making their submissions before the Supreme 
Court arrived at what would virtually be a determination of their 
rights. If the power to refer questions for answer to the Supreme Court 
were abused, manifold evils might follow, including undeserved suspicion 
of the course of justice, and much embarrassment and anxiety to the judges 
themselves. The Judicial Committee while holding that they had nothing 
to do with the wisdom or expediency, or policy of the Act impugned, said : 

It is sufficient to point out the mischief and the inconvenience 
which might arise from an indiscriminate and injudicious use of the 
Act, and leave it to the consideration of those who alone are lawfully 
and constitutionally entitled to decide upon such a matter. ‘ 

As already stated above under Constitution of the United States, 
/Federal Courts in the United States like the federal 
Executive operate directly upon the individual citizen, j 

1 r * t unlike Switzerland or Germany. The American J 
e er our federal Courts, ‘ constituting a complete judicial 

hierarchy, are equipped with powers sufficient to compel obedience 
to the laws embodied in the Constitution or enacted by Congress They 
have the machinery to execute their own decrees and orders. But thi.s 
is not the case with the Federal Comrt of India. S. 204(2) provides that 
\ the Federal Court in the exercise of original jurisdiction can only pro- 
1 \nounce declaratory judgements. S. 209(1) lays down that when it allows 
\ an appeal, it is to remit the case to the court from which the appeal was 
brought, with a declaration as to the decree or order to be substituted 
for the original decree or order and the lower court shall give effect to 
the decision of the Federal Court. In s. 210, it is provided that all autho- 
rities, civil and judicial throughout the Federation shall act in aid of the 
Federal Court. So the Federal Court here, as in Switzerland and in 
Germany, has no direct executive authority. 

An appeal will lie to the King in Coimcil from a decision of the 
Federal Court passed by the Federal Court in its 
Federal Cowt ongiiial jurisdiction, in cases involving issues of the 
constitutional rights of the Federation and its consti- 
tuent units, or of the units ivier se. Such an appeal lies as of right ; 
in all other cases appeals will be by leave of the Federal Court or of the 
Privy Council.® But there is no right of appeal, whether by special 
leave or otherwise, direct to the Privy CouncH from any decision of the 

* p. 689. 2 Marriott, Vbl. II, p. 308. * Sees. 208. 
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High Court in cases where, under the provisions of this Act, an appeal 
' lies to the Federal Court. Thus the Act makes the Privy Council the 
final arbiter of the interpretation of the Indian constitution. 

The process of the Federal Court wiU run throughout the Federation 
and within those territories, all authorities, civil 
Practice and (.pjminal, will be bound to recognize and enforce 

proce ure process and the judgement of the Federal Court ; 

and aU other courts within the Federation will be hound to recognize 
the decisions of the Federal Court as binding upon themselves. Powers, 
similar to tho,se enjoj'ed by the High Courts, for ordering the attendance 
of persons, and the discovery or production of documents, and for dealing 
with contempt of court, have been conferred on the Federal Court to grant 
remedies. The Federal Court, with the approval of the Governor-General, 
may make rules of court regulating the practice and procedure of the court, 
including the fees to be charged in respect of the proceedings in the court. 

In the White Paper, the proirosal was considered that there should 
„ ^ he established a Supreme Court to act as a final 

upreme our Qf appeal in British India from the Provincial 

High Courts in matters other than those falling within the jurisdiction 
of the Federal Court. The object was to limit the right of appeal from 
the Indian High Courts to the Privy Council. On the other hand, 
there were raised the objections that the establishment of a Supreme 
Court would mean an unnecessary and unjustifiable expense and that 
it would be difficult to get a body of judicial talent of the necessary 
calibre for such a court, in addition to the judges required for the Federal 
and the High Courts. It was also suggested that the Supreme Court, 
if established, might be constituted as a division of the Federal Court.^ 
In view of this difference in opinion, His Majesty’s Government was of 
opinion that the Federal Legislature was to he empowered to extend 
the appellate jurisdiction of the Federal Court if there was sufficient 
unanimity of view on this matter. 

But the introduction of a Bill for this purpose will require the previous- 
sanction of the Governor-General given at his discretion. When such a 
Federal Act enlarging the appellate jurisdiction of the Federal Court 
has been passed, the Federal Legislature may partially or wholly abolish 
direct appeals in civil cases from High Courts in British India to the 
Privy Council. 

The Joint Parliamentary Committee in their Report,* did not reggpi- 
mend the proposal for the e.^tablishment of a Supreme Court (as made in 
the W.P.ftop. 163-67) which would be independent of the Federal 
Court, as there would certainly be overlapping of jurisdiction. The 
establishment of a Court of Appeal for the whole of British India was 
desirable and could be most conveniently effected by an extension of the 
jurisdiction of the Federal Court. Such a court could sit in two 
chambers, the first dealing with Federal cases, the second with British 
India appeals. The two chambers would remain distinct, though the 
judges of one chamber may sit in the other. The recommendations 
in the Joint Parliamentary Committee have been given effect to in s. 206. 
/ By the Government of India (Federal Court) Order, 1936, it has been 
provided that Chapter I of Part IX (except sections 
Order come into force from the first 

October, 1937. But s. 205, dealing with the appellate 
jurisdiction of the Federal Court in appeals from High Courts in British 




^ W.P.Intr. 66. 


2 Par. 329-30. 
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India, will come into force from 1 April 1937, and certificates under 
this section may be given though the Eederal Court has not yet been 
constituted. Salaries, allowances and pensions of the Chief Justice and 
the other judges have been provided for in this Order, and also in the 
(Federal Court) Order, 1937, which brings s. 216 in force. 

200. — (1) There shall be a Pederal Court consisting 
of a Chief Justice of India and such number of other judges 
as His Majesty may deem necessary, but unless and until 
an address has been presented by the Federal Legislature 
to the Governor-General for submission to His Majesty 
praying for an increase in the number of judges, the number 
of puisne judges shall not exceed six. 

(2) Every judge of the Federal Court shall be appointed 

by His Majesty by wammt^iuideir.the Eoyal Sign Manual 
and sh all IiDl:^riffrf>ft''until he attains the age of sixty-five 
years : 

Provided that — 

(а) a judge may by resignation under his hand 

addressed to the Governor-General resign his 
office : 

(б) a judge may be removed from his office by His 

Majesty by warrant under the Royal Sign 
Manual on the ground of misbehaviour or of 
infirmity of mind or body, if the Judicial 
(Dommittee of the Privy Council, on reference 
being made to them by His Majesty, report 
that the judge ought on any such ground to be 
removed. 

(3) A person shall not be quahfied for appointment 
as a judge of the Federal Court unless he — 

(fl) has been for at least five years a judge of a High 
Court in British India or in a Federated State ; 
or 

(&) is a barrister of England or Northern Ireland of 
at least ten years standing, or a member of the 
Faculty of Advocates m Scotland of at least 
ten years standing ; or 

(c) has been for at least ten years a pleader of a 
High Court in British India or in a Federated 
State or of two or more such Courts in succes- 
sion. 

Provided that — 

(i) a person shall not be qualified for appointment 
as Chief Justice of India unless he is, or 
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• when first appointed to judicial office was, a 

barrister, a member of the Faculty of 
Advocates or a pleader ; and 
(ii) in relation to the Chief Justice of India, for 
the references in paragraphs (b) and (c) of 
this subsection to ten years there shall be 
substituted references to fifteen years. 

In computing for the purposes of this subsection the 
standing of a barrister or a member of the Faculty of 
Advocates, or the period during which a person has been 
a pleader, any period during which a person has held 
judicial office after he became a barrister, a member of 
the Faculty of Advocates or a pleader, as the case may 
be, shall be included. 

(4) Every person appointed to be a judge of the Federal 
Court shall, before he enters upon his office, make and 
subscribe before the Governor-General or some person 
appointed by him an oath according to the form set out 
in that behaffi in the Fourth Schedule to this Act. 

See W.PJntr. 62-65 ; W.P.Prop. 151-62 ; J.C.R. 322-28. See i 
notes at the head of this Chapter. The Federal Court is to be estab-l/ 
lished notwithstanding that the Federation has not yet been established// ' 
Sees. 318. '/ 

Cl. (I) ; Chief Justice of ludia : For his salary see s. 201 ; for 
temporary appointment of acting Chief Justice, see s. 202 ; for power of 
appointment to staff of the Federal Court, see s. 242(4) ; he is to appoint 
an arbitrator for the allocation of expenses for commission or of pension 
charged on the revenues of the Federation, between the Federation and 
a Province, under s. 156. 

The number of puisne judges is fixed at six but it may be increased 
by His Majesty from time to time,. after considering any address from the 
Federal Legislature submitted to him through the Governor-General. 

Cl. (2) : Royal Sign Manual is the Royal signature. See notes 
to s. 1 under this heading. 

Proviso : — (6) Removal : By the Act of Settlement, it was provided 
that judges in England are to hold office ‘ quamdieu se bene gesserint ’ 
i.e. during good behaviour, but they may be removed from office upon 
address of both Houses of Parliament. Previously they held office 
during the King’s pleasure. 

Under s. 102 old Act, the judges held office during His Majesty’s 
pleasure. This has been changed under the new Act, ss. 200(2) Prov. (6), 
in the case of a judge of the Federal Court, and s. 220(2) Prov. (6) in the 
case of a High Court judge, providing that a judge may be removed by 
His Majesty for misbehaviour.^ But s. 240(1) of the new Act provides 
that unless expressly provided by this Act, every person holding any 
civil post under the Crown in India holds office during His Majesty’s 
pleasure. The reason for this exceptional rule in the case of judges is 
well explained by Hamilton in the Federalist in the following words : 


23 


> See J.C.B. 323. 
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Temporary 
appointment 
of acting 
Chief Justice 


The standard of good behaviour for the continuance of office of 
the judicial magistracy is certainly one of the most valuable of the 
modem improvem ents in the practi ce of government. In a monarchy 
it is an excellent barrier to the despotism of the prince ; in a Repub- 
lic, it is a no less excellent barrier to the encroachments and oppression 
of the legislative body. 

Under the American constitution, the judges of the Federal Courts 
hold office during good behaviour and their salary shall not be diminished 
during their continuance in office. The legislature fixes by statute the 
number of judges of the Supreme Court, and their remuneration, and the 
President with the advice of the Senate appoints them. Once appointed, 
they hold office for life, unless removed by impeachment, 

Reference to the Privy Council may be made by His Majesty under 
s. 4 of the Judicial Committee Act, 1833, 3 and 4 Wifi. IV, c. 41. 

Cl. (3) : See W.P.Prop. 163 as modified by J.C.R. 323. ^Members 
of the Indian Civil Service are not eligible for permanent appointment, 
as Chief Justice of India, who must be a barrister or pleader of at least 
fifteen years’ standing. But they may be appointed puisne judges of 
the Federal Court. They are, however, eligible for permanent appoint- 
ment as Chief Justice of a High Court.^ ? 

See Introduction to this Chapter under Federal Court Order. 

201 . The judges of the Federal Court shall be entitled 
to such salaries and allowances, including allowances for 
expenses in respect of equipment and travelling upon 
appointment, and to such rights in respect of leave and 
pensions, as may from time to time be fixed by His Majesty 
in Council : 

Provided that neither the salary of a judge nor his 
rights in respect of leave of absence or pension .ghnll be 
varied to his disadvantage after his appointment. 

See W.P.Prop. 152; J.O.R. 328. Under the old Act, salaries of 
High Court judges were non-votable.* This is the same under the new 
Act,® but discussion on salaries of judges is not prevented. 

See Introduction to this Chapter under Federal Court Obder. 

202. If the oflace of Chief Justice of India becomes 
vacant, or if the Chief Justice is, by reason of absence 
or for any other reason, unable to perform the duties of 
his office, those duties shall, until some person appointed 
by His Majesty to the vacant office has entered on the 
duties thereof, or imtil the Chief Justice has resumed his 
duties, as the case may be, be performed by such one of 
the other judges of the court as the Governor-General 
may in his discretion appoint for the purpose. 


1 See Prov. to B. 222(3). 

» 8. 33(3) (d) and 8. 34(1). 


® S. 72D(3) (v). 
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Compare s. 222 below, regarding tte High Court, and old s. 105(1). 

In Ms discretion : See Introduction to Part II, Chapter II, under this 
title. 


/ 203. The Federal Court shall he a court of record and Seat of 

shah, sit in Delhi and at such other place or places, if any, 
as the Chief Justice of India may, with the approval of 
the Governor-General, from time to time appoint. 


204. — (1) Subject to the provisions of this Act, the Original 
Federal Court shah, to the exclusion of any other court, 
have an original jurisdiction in any dispute between any court 
two or more of the following parties, that is to say, the 
Federation, any of the Provinces or any of the Federated 
States, if and in so far as the dispute involves any question 

on which the existence or extent 

Provided that the said j urisdiction shall not extend to — 

(fl) a dispute to which a State is a party, unless the 
dispute — 

(i) concerns the interpretation of this A ct 
or of an Order in Council made t here- 
under, orlhe extehrof the legislative 
or executive authority vested in the 
Federation by virtue of the Instrument 
of Accession of that State ; or 

(ii) arises under an agreement made under 
Part VI of this Act in relation to the 
administration in that State of a law of 
the Federal Legislature, or otherwise 
concerns some matter with respect 
to which the Federal Legislature has 
power to make laws for that State ; or 

(iii) arises under an agreement made after the 
establishment of the Federation, with 
the approval of His Majesty’s Repre- 
sentative for the exercise of the func- 
tions of the Crown in its relations 
with Indian States, between that State 
and the Federation or a Province, 
being an agreement which expressly 
provides that the said jurisdiction shall 
extend to such a dispute ; 

(6) a dispute arising under any agreement which 
expressly provides that the said jurisdiction 
shall not extend to such a dispute. 



of a legal right depends 
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(2) The Federal Court in the exercise of its original 
'^iuris^ction shall not pronounce any judgment other than 
a declaratory judgment. 

See W.P.Intr. 63 ; W.P.Prop. 155 ; J.C.R. 324. 

See Introduction at the head of this Chapter under Original Juris- 
diction and Execdtivb authority of Pederal Court. ^ The jurisdic- 
tion of the Pederal Court is ousted, under s. 133, in the case of inter- 
ference with water supply, when the Governor-General may appoint 
a Commission to enquire into the matter . ) See J.C.R. 224-26, 410. 

Cl. (1) :^be original jurisdiction is to be an exclusive one so that 
no proceedings can be taken by one unit of the Federation against 
another in the Courts of either of them. Parties to a dispute in respect 
of any matter falling within the original jurisdiction must be (a) the 
Federation on the one hand, and one of its constituents on the other, 
i.e. either a Province or a Federated State ; or (b) two Provinces or two 
Federated States ; or (c) a Province and a State. The dispute (unless 
excluded by agreement), which may be one of fact or of law, must relate 
to the existence or the extent of a legal right, and must therefore involve 
the interpretation of this Act or any Order in Council made thereunder, 
or of any federal or provincial law. Cases relating to conflicts of juris- 
diction between the Federation on the one hand and the constituent units 
on the other, or between the constituent units inter se are to be instituted 
in the Federal Court in its original jurisdiction. The executive and the 
legislative powers of the Federation as well as those of the Provinces are 
defined in the Act, and any violation by one party of the rights of any 
other can be challenged in this court./ 

Under s.l33, the jurisdiction of the Federal Court is ousted as regards 
the subjects mentioned in ss. 146-32, i.e. complaints as to interference 
with water supply. 

^ Proviso — (i) ;/The dispute to which a Federated State is a party must 
involve the interpretation of this Act or any Order in Council made 
thereunder or of the Instrument of Accession. If there be any dispute 
as to the existence or the extent of the authority of the Federation in 
the Federated State, it is to be decided by the Pederal Court in its original 
jurisdiction. Its jurisdiction is an exclusive one.^ A dispute as to the 
validity of a State law which is alleged to be void as being repugnant 
to a Federal Law extending to that State under s. 107(3) comes within 
the original jurisdiction of the Federal Court. 

Proviso — {ii) : Provision has been made in Part VI of the Act * for 
the administration in a Federated State of any federal law applicable 
thereto by agreement between the Federation and the State. If there 
be any dispute as to the interpretation of the agreement, it is to be 
decided by the Federal Court in its original jurisdiction, unless excluded 
by the agreement itself. 

j ' Proviso — {iii) ; The Crown by virtue of treaties, and also as the Para- 
mount Power in India possesses certain powers over the Indian States.® 
With the approval of His Majesty’s representative, an agreement may 
be made by and between the Federation and a State, whereby the Federal 
Government is entrusted with the exercise of some or all those powers.* 
Unless the agreement expressly excludes the jurisdiction of the Federal 


1 J.C.B. 324. 
» S.6. 


2 S. 126. 

* See B. 198. 
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Court, any dispute relating thereto may be referred to that court in its 
original jurisdiction. , 

Limitation for qrieationing validity of Act: In the White Paper, 
it was proposed* that in order to minimize uncertainty of lawjud 
and opportunities for litigation as to the validity of Acts, provision should 
be made to limit the period within which the Act may be called in question 
on the ground that exclusive powers to pass such legislation were vested 
in a Legislature in India other than that which enacted it. The J.C.R. 
in their Report * say that they knew of no precedent foi a provision 
of this kind but they were not disposed to reject it on that account ; 
but if it be adopted, the period of limitation should be adequate and 
not less than five years. This proposal has not been adopted in this Act. 
f Appeal : An appeal from the F ederal Court in ita.eriginal jurisdiction 
lies withouyga TC 'tSTilS'^Ty ljOimcil ; see s. 208(a). 


205. — (1) An appeal shall lie to the Federal Court 
from any judgment, decree or final order of a High Court 
in British Intfia, if the High Court certifies that the case 
involves a substantial question of law as to the interpreta- 
'^tion of this Act or any Order in Council made thereimder, 
and it shall be the duty of every High Court in British 
India to consider in every case whether or not any such 
question is involved and of its own motion to give or to 
withhold a certificate accordingly. 

(2) Where such a certificate is given, any party in the 
case may appeal to the Federal Court on the ground that 
any such question as aforesaid has been wrongly decided, 
and on any ground on which that party could have appealed 
without special leave to His Majesty in Council if no such 
certificate had been given, and, with the leave of the 
Federal Court, on any other ground, and no direct appeal 
shall lie to His Majesty in Council, either with or without 
special leave. 


See W.P.Intr. 63, W.P.Prop. 156 ; J.C.R. 325 ; see also Introduction 
to this Chapter under Appellate Jubisdiction. For appeals from 
a High Court in a Federated State, see s. 207. 

Section 205 deals with the appellate jurisdiction of the Federal 
Court in legal proceedings in British India. Appeals are allowed only 
from any judgement, decree or final order of a High Court in British 
India. ‘ High Court ’ in British India is defined in s. 219. 

/No appeal will lie unless the High Court certifies that the case 
involves a substantial question of law as to the interpretation of the 
Government of India Act, 1935 or any Order in Council made there- 
under. In other words, the case must involve a constitutional issue. 
If there be no constitutional issue, but the case involves a substantial 
question of any other branch of law, no appeal will lie. IfjthaJ^gh 
Court refuses a certificate, there cannot bn npy appnnil , iii i liIrTTr is no 
provisibirtor special ieS.ye iiy^he-FedSrar'C^rt for the filing of an 


Appellate 
juiiedictioa 
of Federal 
Court in 
appeals 
from High 
Courts in 
British India 


* W.P.Prop. 118. 
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.appeal. This seems to be a lacuna, because, if the High Court 
eryoneously refuses a certificate, there is no remedy in the Federal 
Court. Of course, any remedy which may be available in the Privy 
Council is not affected by section 205. It will be noticed that, 
whereas in the Original jurisdiction of the Federal Court the dispute 
is limited to one between the units of the Federation or between a 
unit and the Federation, in the appellate jurisdiction, there is no such 
limit and disputes between citizens can be brought for adjudication, 
subject to the conditions mentioned above. A citizen may not file a 
suit in the Original side, but he may file an appeal in the Appellate 
side, provided he gets the requisite certificate from a High Court. 

The certificate opens the door of the Appellate side of the Federal 
Court. Once the door is opened and the appeal is lodged, the grounds 
of appeal are specified in subsection (2). They are : 

(a) that a constitutional question has been wrongly decided, 
and, (6) any ground on which the appellant could have appealed 
without special leave to the Privy Council if no certificate 
had been given by the High Court, i.e., any ground which 
he could have taken in the Privy Council, as of right. 
These grounds are set out in sections 109 and 110 of the 
Code of Civil Procedure, 

and, (c) with the leave of the Federal Court, any other ground. 

It is thus possible to take any ground, whether of law or fact, 
once a certificate is obtained from the High Court, (a) is conditional 
ground, (b) is Privy Council ground and (c) is any other ground. 

No Direct Appeal: The last words of subsection (2) provide 
that if the High Court certifies that a substantial question of consti- 
tutional law exists, i.e. if the case is appealable to the Federal 
Court, no direct appeal shall lie to the Privy Council, either with or 
wit^qut_^special_leaye. In other words, in a case involving a consti- 
tutional issue, and the High Court .so certifies, the Federal Court is 
interposed between the High Court and the Privy Council. Appeals 
to the Privy Council from the Federal Court are dealt with in 
section 208. ' 

. Certified ; In W.P.Prop. 157, it is stated that an appeal to the 
'’hederal Court will be by way of special case on facts stated by the court 
^ from which the appeal is brought. This is repeated in J.C.R. 325 which 
says, ‘ it is proposed that all appeals to the Federal Court should be in 
the form of a special case to be stated by the court appealed from ’. But 
in s. 205 reference is made to a certificate to be granted by a High Court 
of British India. It is only in the case of an appeal from a High Court 
of a Federated State that there is to be a special case stated for the 
opinion of the Federal Court.^ So it would appear that a certificate 
imder s. 205(1) need not be in the form of a special case stated for opinion, 
unless so provided by rules under s. 214. 

Procedure : The practice and procedure are to be regulated by 
rules made under s. 214. 

Enforcement of decree of Federal Court : The Federal Court, if it 
allows the appeal, is to remit the case to the Court from which the appeal 
was brought with a declaration of the proper judgement, decree, or 
order to be substituted.® As regards enforcement of decrees and orders 
of the Federal Court, see s. 210. 

See Introduction to this Chapter under Fedebal Cotjbt Obdeb. 

> See Bs. 207(2) and 211. 


2 See 8. 209. 
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206. — (1) The Federal Legislature may by Act provide Power of 
that in such civil cases as may be specified in the Act ap 
appeal shall lie to the Federal Court from a judgment, to enlarge 
decree or final order of a High Court in British India without 
any such certificate as aforesaid, but no appeal shall lie 
under any such Act unless — 

(a) the amount or value of the subject matter of the 
dispute in the court of first instance and stiU in 
dispute on appeal was and is not less than 
fifty thousand rupees or such other sum not 
less than fifteen thousand rupees as may be 
specified by the Act, or the judgment, decree 
or final order involves directly or indirectly 
some claim or question respecting property 
of the like amount or value ; or 
(5) the Federal Court gives special leave to appeal. 

(2) If the Federal Legislature makes such provision 
as is mentioned in the last preceding subsection, conse- 
quential provision may also be made by Act of the Federal 
Legislature for the abolition in whole or in part of direct 
appeals in civil cases from High Courts in British India 
to His Majesty in Council, either with or without special 
leave. 

(3) A Bill or amendment for any of the purposes 
specified in this section shall not be introduced into, or 
moved in, either Chamber of the Federal Legislature without 
the previous sanction of the Governor-General in his dis- 
cretion. 

See W.P.Intr. 63 ; W.P.Prop. 156 ; J.C.E. 329-30, and Introduc- 
tion to this Chapter under Supeeme Couet. 

/'This section gives power to the Federal Legislature to enlarge the 
appellate jurisdiction of the Federal Court in civil cases and correspond- 
ingly diminish the existing extent of appeal from the High Courts in 
British India direct to the King in Council. Similar provisions in case 
of the Dominions may be compared ; see notes at the head of this Chapter 
under Appeal to the King in Council eeom Dominion Coijets ; and 
Supeeme Court. It is to be n oted tj^t,the.Federal-Legi.sla.tnre cannot 
i n any wav limit the prerogativ e pf thejC rown t o grant leave in crimina l 
matters. _ ^ 

XjC(l) '{a) : Under s. 318, the Federal Court is to be started before 
the establishment of the Federation^, i.e. started from the time the Act 
comes into operation in the Provinces under s. 320(2) of the new Act ; 
and till such an Act as is contemplated in s. 206 is passed, there can be 
no appeal to the Federal Court without the certificate of the High Court 
under s. 205, even though the value of the subject matter in dispute 
be very high. Until the Act contemplated in s. 206(1 ) is passed, following 
by consequential changes in the law as provided in s. 206(2), appeals 
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from the High Court to the t*rivy Council will be governed by Indian 
Civil Procedure Code,^ and other existing law. 

• Cl. (2) : See notes at the head of this Chapter under Appeal to the 
King in Council from Dominion Courts, and cf. s. 106, South Africa 
Act, and s. 74 of the Australia Act, where it is provided the legislatures 
of these Dominions may make laws limiting the matters in which the 
special leave of the King in Council may be asked, but Bills containing 
any such limitation shall be reserved by the Governor-General for the 
signification of His Majesty’s pleasure. 

r Under this section, it is open to the Federal Legislature to pass laws 
limitiTig or abolishing the existing right of appeal from provincial High 
Courts to the King in Council whether with or without special leave. 

^ Under s. 110 (6) (Hi) of this Act, it is not open to any Legislature in India 
to pass any law derogating from His Majesty’s prerogative right to grant 
special leave to appeal from any court, unless this is expressly permitted 
by any subsequent provisions of this Act. Such express permission is 
given by this section. But Bills for such purpose can only be introduced 
with the previous sanction of the Governor-General. But such previous 
sanction, if given, will not preclude the Governor-General, when the Bill 
is passed by the Legislature, from exercising his power to withhold 
assent or to reserve the Bill for the signification of His Majesty’s pleasure 
under s. 32 ; see s. 109. It will be noticed that such Bills are not neces- 
sarily to be reserved for the signification of His Majesty’s pleasure as 
under the South African and Australian Acts. In India, it is open to 
the Governor-General to give his assent to, or withhold assent from, it. 

In his discretion : See notes under this title at the head of Part II, 
Chapter II above. 

Jvdgement, decree or fined order ; Judgement is defined in s. 2(9) 
of the Code of Civil Procedure as meaning the statement given by the 
judge of the grounds of a decree or order. 

In Cl. 15 of the Letters Patent, the word is used according to the 
decisions of the Calcutta High Court as ‘ meaning a decision which affects 
the merits of the question between the parties by determining some right 
or liability. It may be either final, preliminary or interlocutory, the 
difference between them being that a final judgement determines the 
whole cause or suit, and a preliminary or interlocutory judgement 
determines only a part of it, leaving other matters to be determined ’. 

Decree is defined in s. 2(2) of the Code of Civil Procedure as meaning 
the formal expression of an adjudication which, so far as regards the 
Court expressing it, conclusively determines the rights of the parties 
with regard to all or any of the matters in controversy in the suit, and 
may be preliminary or final. An Act of State is not a decree and is not 
appealable. In re Maharajah Madkava Singh (1905) 32 Cal. 1 (P.C.) 

Firud Order : Order is defined in s. 2(14) of the Code of Civil Proce- 
dure as meaning the formal expression of any decision of a Civil Court 
which is not a decree. For final order see s. 109, Code of Civil Procedure. 
An order is final if it finally disposes of the rights of the parties . Ramchand 
V. Ooverdhandas (1920) 47 I.A. 124 ; 47 Cal. 918. The finality must be 
finality in relation to the suit ; if the rights of the parties have still to be 
determined, the order is not final, and no appeal lies against it under 
B. 109(a) of the Code of Civil Proc^ure to the King in Council. Abdul 
JRahman v. Cassim (1933) 60 I.A. 76, 81. An order remanding the suit 
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for decision on the merits is not a final one. See Mulla’s Code of Civil 
Procedure (10th ed., 1934), pp. 352-54. 

Cl. {a) : The amount or value of the subject matter, etc. These words 
are taken from s. 110, Paragraph I of the Code of Civil Procedure. 
See Mulla’s Code of Civil Procedure notes to ss. 109 and 110, regarding 
appeals to the Privy Council from the High Court. 

An appeal ^ lies to the Privy Council (a) firom any decree or final 
order passed on appeal by a High Court or any other eourt of final appellate 
jurisdiction ; (6) from any decree or final order passed by a High Court 
in the exercise of original civU jurisdiction ; and (c) from any decree 
or order when the ease is certified to be a fit one for appeal to His Majesty.* 
In each of cases mentioned in Cl. (a) and (b) above, the amount or value 
(1) of the subject matter of the suit in the first court (2) as well as of the 
subject matter in dispute on appeal to His Majesty in Council must be 
at least ten thousand rupees. 

Date of Valuation, : As to (1), the material date is the date of institu- 
tion of the suit : Rajendra Kumar v. Rash Behari (1931) 36 C.W.N. 
669, P.C. ; profits and interest upto the date of the institution of the 
suit can be included : Mangamma v. Mahalakshmamma (1930) 57 I. A. 
56 : 53 Mad. 167. As regards (2), the material date is the date of the 
decree from which appeal to His Majesty in Council is to be made : 
Gooroopersad v. Jv^gatchunder (1860) 8 M.I.A. 166. 

The sum of money actually at stake may not represent the true 
value. The proceedings may, in many cases, such as a suit for instalment 
of rent or under a contract, raise the entire question of the contract 
relations between the parties and that question may affect a much 
greater value, and its determination may govern rights and liabilities 
beyond the limit — see Radhakrishna v. Svmderaswamier (1922) 49 I.A. 
211 at 216 ; 45 Mad. 475 at 481. So where the rent claimed in the suit 
was less than Rs.10,000, yet the liability was of a recurring nature, and 
the property was above that value, the value of the subject matter was 
to be claimed to be over Rs.10,000. The value as laid in the plaint 
is conclusive where the court fee is payable on the market value and the 
plaintiff has paid court fee on a smaller amount. Rajendra Kumar v. 
Radh Behari (supra). 

Or the judgement or value : Cf. paragraph 2 of s. 110 of the 
Civ. P. Code : ‘ or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting property of like amotint 
or value ’. See Cl. 39 of the Letters Patent, 1865, for the High Courts of 
Calcutta, Bombay and Madras, providing for appeals to the Privy Council 
in civil cases. The date for determining the value of the property here 
is the date of the judgement, decree, or final order. It is to be noted that 
the expression used is property, but in the earlier part of Cl. (1) (a), the 
expression used is subject jmatter of the dispute. It has been held that 
paragraph II of s. 110, Civ. P. Code applies only to cases which involve 
some claim or question to or respecting property additional to the actual 
subject matter in dispute in the appeal and to be taken into account 
therewith ; and that such cases are quite distinct from cases covered by 
paragraph I of a. 110, Civ. P. Code. Cases which involve nothing but the 
actual subject matter in dispute in the appeal, are governed exclusively 
by the first paragraph. The two paragraphs refer to entirely different 
matters. See Subramania v. Selhmmal (1916) 39 Mad. 843 at 846- 


1 S. 109 Civ. P. Code. 
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and 849, and also Vdaychand v. Guzdar (1925) 52 LA. 207 : 52 Cal. 653. 
In the last case, the Privy Council were not ‘ inclined to attempt any 
precise definition of the word “ property ”. The Civil Procedure Code has 
not done so, and any definition might not be found in the future precisely 
to fit the circumstances which the kaleidoscope of actual experience may 
produce.’ On the facts of that case, their Lordships held that the 
daim was too remote to he entitled to the description of being property 
indirectly involved in the issue of the suit. In Muhammad Ashgar v. 
Abida Begum (1932) 54 All. 858, the word ‘ property ’, it was held, need 
not necessarily mean the subject matter in dispute in the suit. Where 
the value of the subject matter of the suit as filed was over Rs.10,000 but 
the value of the subject matter in dispute on appeal to His Majesty in 
Council was less than Rs.10,000 and where, on the other hand, the pro- 
posed appeal necessarily involved a decision as to the validity of an 
award dealing with property of far greater value which had been declared 
invalid by the High Court, it was held that the case came under the 
second paragraph of s. 110, Civ. P. Code, and that it was not necessary 
that at the time of presenting the application for leave to appeal, there 
should be a pending suit respecting other property of the value of 
Rs.10,000. Srihrishna v. Kaahmiro (1913) 35 All. 445. 

Directly or indirectly : No exact construction can be given to 
the word ‘ indiiectly for it must be a question of degree whether the 
relation between the decree and the claim in question is established with 
sufficient clearness, so as not to be too remote : Vdaychand v. Guzdar 
(supra ) ; AU^gappa v. Nachiappan (1922) 43 Mad. L.J. 728. Where the 
plaintiff claims a share (valued 'at less than Rs. 10,000) in a property 
worth over Rs.10,000 and succeeds, the defendant can appeal to the 
Privy Council, but if the plaintiff fails, it would appear that he cannot. 
See the following observations of the Judicial Committee in Macfarlane v. 
Leclaire (1862) 13 Moo. P.C. 181 at p. 187 : 

In determining the question of the value of the matter in 
dispute upon which the right to appeal depends, their Lordships 
consider the correct course to adopt is to look at the judgement as 
it affects the interests of the parties who are prejudiced by it, and 
who seek to relieve themselves from, it by an appeal. If their liability 
upon the judgement is of an amount sufficient to entitle them to 
appeal, they cannot be deprived of their right because the matter 
in dispute happens not to be of equal value to both parties ; and, 
therefore, if the judgement had been in their favour, their adversary 
might possibly have had no power to question it by an appeal. 

See Muhammad Ashgar v. Abida Begum (supra). But see D’Silva 
V. D’Silva (1904) 6 Bom. L.R. 403 ; Racgi v. Laxmibai (1920) 44 Bom. 
104. But in Lala Bhvguiat v. Rai Pashupati Nath (1906) 10 C.W.N. 564, 
it was held that for purposes of valuation under s. 596 of the Civ. P. Code 
(1882)— corresponding to s. 110 of the Code of 1908— the value of the 
subject matter in suit, in a suit for partition, is the value of the whole 
estate sought to partition, and not merely that of the particular share ; 
and that the decree appealed from would ‘ involve directly or indirectly 
some claim or question to or respecting property ’ of that value within 
the meaning of the section. 

Under s. 215, the Federal Legislature may make provisions (not 
inconsistent with any of the provisions of this Act) for conferring supple- 
mental powers on the Federal Court. 
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207. — (1) An appeal shall lie to the Federal Court Appellate 
from a High Court in a Federated State on the grouijdo^ed.ep^ 
that a question of law has been wrongly decided, being 

a question which concerns the interpretation of this Act^^cou^ 
or of an Order in Council made thereunder or the extent “Federated 
of the legislative or executive authority vested in the®“*®® 
Federation by virtue of the Instrument of Accession of 
that State, or arises under an agreement made under 
Part VI of this Act in relation to the administration in 
that State of a law of the Federal Legislature. 

(2) An appeal under this section shall be by way of 
special case to be stated for the opinion of the Federal 
Court by the High Court, and the Federal Court may 
require a ease to be so stated, and may return any case so 
stated in order that further facts may be stated therein. 

See W.P.Intr. 63 ; W.P.Prop. 156-57 ; J.C.R. 166. See notes to 
8. 205 above (appeal from High Court in British India). The appeal 
■from the High Court of the Federated State may be by leave of the 
High Court itself in the shape of a spedal case to be stated by that 
court for the opinion of the Federal Court ; or by the grant of leave to 
appeal by the Federal Court in the shape of a Letter of Request directed 
to the Ruler of the Federated State to be transmitted by him to the 
court concerned. 

The questions of law must be one which (i) relates to the interpreta- 
tion of the Act or of any Order in Council made thereunder ; or (ii) 
concerns the extent of the legislative or executive authority vested in 
the Federation in virtue of the Instrument of Accession of that State ; 
or (iii) arises imder an agreement under Part VI of the Act (which deals 
with administrative relations between the Federation, Provinces, and 
the States), in relation to the administration in that State of a law of the 
Federal Legislature. These questions are among those which can be 
determined in the original jurisdiction of the Federal Court, when a 
State is a party to the dispute. 

The Federal Court when it allows the appeal, is to remit the case to 
the court from which the appeal was brought, with a declaration of the 
proper judgement, decree, or order to be substituted and the court is to 
give effect to the decision ; see s. 209. As regards enforcement of the 
decrees and orders of the Federal Court, see s. 210. 

High Court in a Federated State : This means any court which His 
Majesty may, after communication with the Ruler of that State, declare 
to be a High Court : see s. 217. 

208. An appeal maybe brought to His Majesty in Appeals to 

Council from a decision of the Federal Court — hib Majesiy 

in Council 

(a) from any judgment of the Federal Court given 
in the exercise of its original jurisdiction in any 
dispute which concerns the interpretation of 
this Act or of an Order in Council made there- 
under, or the extent of the legislative or 
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executive authority vested in the Federation 
, by virtue of the Instrument of Accession of 

any State, or arises under an agreement made 
under Part VI of this Act in relation to the 
administration in any State of a law of the 
Federal Legislature, without leave ; and 
(6) in any other case, by leave of the Federal Court 
or of His Majesty in Council. 

I (This section, provides for appeal with or without leave to the 
Privy Council from the decisions of the Federal Court. No leave is 
required in preferring an appeal from a judgement passed by the Federal 
ifCourt in the exercise of its original jurisdiction under s. 264. In all other 
cases, leave either of the Federal Court or of the Privy Council is necessary. 

Subject to the provisions of s. 206, the existing right of appeal to 
the Privy Council from the decisions of the High Courts remains. ■■ 

The Judicial Committee of the Privy Council acts as a Supreme 
Privy Council Appeal from the Courts of the Dominions, 

^ India, the Colonies, and also from the Courts set up by 

the Crown in Protectorates and Mandated territories: see Jerusalem and 
Jaffa District Governor v. Suleiman Murra [1926] A.C. 321. Its jurisdiction 
is the ancient jurisdiction of the King in Council, to hear appeals from the 
Overseas Dependencies, which was in practice exercised by the legal mem- 
bers of the Council and was rendered statutory by the Judicial Committee 
Act, 1833 (amended by the Judicial Committee Act, 1844 and subsequent 
Acts) which set up a Judicial Committee to hear appeals under the Act 
itself or under the customary jurisdiction of the Privy Council. 

The Committee is composed of all members of the Privy Council 
who have held high judicial office (including the seven Lords of Appeal 
in Ordinary), two salaried members with Indian legal experience, to whose 
I salary India contributes, not more than seven judges or ex-judges of the 
Supreme Courts of the Dominions (or of any Colony that may be deter- 
mined by Order in Council) who are Privy Councillors, and not more than 
two judges or ex- judges of a High Court in British India, who are Privy 
I. Councillors. The King may also appoint two other Privy Councillors 
U with no restrictions as to their qualifications. 

r . Appeals are either without the special lea^vm of the Privy Council or 

\ with special leave. Appeals without special leave are regulated by 
Order in Council or local Acts. In all cases, however, the Crown retains 
the right to grant special leave to appeal unless that right has been 
expressly taken away by Imperial Legislation.^ Under the Statute 
of Westminster, 1931, power to eliminate the appeal is given to all the 
Dominions. ^ Appeals from British India are regulated by ss. 110-12' 
of the Code of Civil Procedure. In any special case, the High Court 
•y may certify that in its opinion, it is a fit case for appeal to the Privy 
Coimcil and the Privy Council may also exercise the prerogative of 
the Crown and admit any appeal. The Privy Council is not a court of 
crimmaT n.ppRn.l fr om India o r the Col onies, and anneals are pot n.H nwfid in 
cri minal matters unless t he ie has been a flagrant violation of j ustice . See 
Kn^les V. 'me Ktng [1930] A.C. 366, where an appeal was allowed from 

1 See Commonwealth of Australia Act, 1900, s. 104 and the South Africa Act. 
1009, s. 106. 
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the decision of judge in Ashanti, who sitting without a jury, convicted 
and sentenced a man to death for murder without considering the possibi- 
lity of manslaughter. But in criminal appeals, the Privy Council will rtot 
grant special leave to appeal unless some substanti al, or grav^-injustice 
ba s-been done through disr ega.rfl nf aTT f o rms of l egal process or some 
viol ation of th e p rincip ies-of-nat»ral justice or unless the question raised 
is of grave importance.^ The rule is not to grant leave in criminal cases 
except Whete some clear departure from the requirements of justice 
is alleged to have taken place. The mere fact that there has been some 
mistake of law does not of itself afford sufficient ground for special leave. 
‘ Misdirection as such, even irregularity as such, will not suffice . . . There 
must be something which, in the particular case, deprives the accused 
of fair trial and the protection of law, or which, in general, tends to divert 
the due and orderly administration of the law into a new course, which 
may be drawn into an evil precedent in future.’ ® For cases of successful 
appeal in criminal cases, see Raabeharilal v. King Emperor (1933) 50 T.L.R : 
(1933) 58 C.L.J. 300, where owing to the inability of one of the jurors 
to understand English, the Privy Council set aside the conviction and 
sentence, holding that the result of the trial was a miscarriage of justice. 
Lavjrence v. The King (1933) A.C. 699 is an apt illustration of how the 
Judicial Committee fulfils its function of supervising the administration 
of criminal law. The trial judge in his charge to the jury, failed to give 
any direction at all as to the onus of proof, although counsel for the 
defence had stressed the point. In allowing the appeal. Lord Atkin 
said : ^ 


It is an essential principle of our criminal law that a criminal 
charge has to be established beyond reasonable doubt : and it is 
essential that the tribunal of fact should understand this. Unless 
the judge makes sure that the jury appreciate their duty in this 
respect, his omission is as grave an error as active misdirection 
on the elements of the offence, and a verdict of guilty, given by 
a jury who have not taken this fundamental principle into account, 
is given in a case where the essential forms of justice have been 
disregarded. 


The following judicial pronouncement by Viscount Haldane in 
HiM V. McKenna and ors,, (1926) I.R. 402, illustrates the functions of 
the Judicial Committee when hearing appeals from overseas Dominions, 
Colonies and India. 

We are not ministers in any sense ; we are a Committee of 
Privy Councillors who are acting in the capacity of judges, but the 
peculiarity of the situation is this : it is a long-standing constitutional 
anomaly that we are really a Conunittee of the Privy Council giving 
advice to His Majesty but in a judicial spirit. We have nothing 
to do with politics or party considerations ; we are really judges, 
but in form and in name we are the Committee of the Privy Council. 
The Sovereign gives the judgement himself and always acts upon the 
report which we make. Our report is made public before it is sent 
to the Sovereign in Council. It is delivered here in a printed 

\/^ FalMand Islands Go, v. B. (1863) I Moo. P.C. (N.S.) 299; Hal Singh v. 
Kirvg Emperor 44 I.A. 137 ; Mohindar SinghsT. King Emperor 50 I.A. 233. 

2 Per Lord Sumner in Ibrahim v. The King [1914] A.C. 599 at 616. 

3 At p. 707. 
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form ; it is a report as to what is proper to be done on the principles 
of justice ; and it is acted on by the Sovereign in full Privy Council 
• so that you, see, in substance what takes place is a strictly judicial 
proceeduig. 

That being so, the next question is : what is the position of the 
Sovereign sitting in Council in giving formal effect to our advice 
and what are our functions in advising him ? The judicial Commit- 
tee of the Privy Council is not an English body in any exclusive sense. 
It is no more an English body than an Indian body, or a Canadian 
body, or a South African body, or, for the future, an Irish Free 
State body. There sit among our members Privy Councillors, 
who may be learned judges of Canada, — there was one sitting with 
us last week — or from India, or we may have the Chief Justice 
and very often have had others, from the other Dominions, Australia 
and South Africa. I mention that for the purpose of bringing out 
the fact that the Judicial Committee of the Privy Council is not a 
body, strictly speaking, with any location. The Sovereign is every- 
where throughout the Empire in the contemplation of the Law. 
He may as well sit in Dubhn, or at Ottawa, or in the South Africa, 
or in Australia, or in India, as he may sit here, and it is only for 
convenience and because we have a Court, and because the members 
of the Privy Council are conveniently here that we sit here : but 
the Privy Councillors from the Dominions may be summoned to sit 
with us, and then we sit as an Imperial Court which represents the 
Empire, and not any particular part of it. It is necessary to observe 
what effect that has upon the present situation. The Sovereign 
as the Sovereign of the Empire, has retained the prerogative of 
justice but by an Imperial Statute to which he has assented, that 
was modified as regards constitutional questions in the case of 
Australia. That is the only case that I need refer to where there has 

been any modification The Sovereign retains the 

ancient prerogative of being the Supreme tribunal of justice ; I 
need not observe that the growth particularly in the Dominions, 
has led to a very substantial restriction of the exercise of the prero- 
gative by the Sovereign on the advice of the Judicial Committee. 
It is obviously proper that the Dominions should more and more 
dispose of their own cases, and in criminal cases it has been laid 
down 80 strictly that it is only in most exceptional cases that Sov- 
ereign is advised to intervene. In other cases, the practice which has 
gro\m up, or the unwritten usage, which has grown up, is that the 
Judicial Committee is to look closely into the nature of the case, and, 
if in their Lordships’ opinion, the question is one that can best be 
determined on the spot, then the Sovereign is not, as a rule, advised to 
intervene, nor is he advised to intervene normally, — ^unless the case 
is one involving some great principle or is of some very wide public 
interest. It is also necessary to keep a certain discretion, because 
when you are dealing with the Dominions you find that they differ 
very much. For instance, in States that are not unitary States — 
that is to say. States within themselves — questions may arise between 
the Central Government and the State, which when appeal is admitted, 
give rise very readily to questions which are apparently very small, 
but which may involve serious considerations, and there leave to 
appeal is given rather freely. In Canada there are a number of 
cases in which leave to appeal is given because Canada is not an 
unitary State, and because it is the desire of Canada itself that the 
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Sovereign should retain the power of fexercising his prerogative ; but 
that does not apply to internal disputes not concerned with con- 
stitutional questions, but relating to matters of fact. There the mle 
against giving leave to appeal from the Supreme Court of Canada is 
strictly observed where no great constitutional question, or question 
of law emerges. In the case of South Africa, which is a unitary 
State, Counsel will observe that the practice has become very strict. 
We are not at all disposed to advise the Sovereign, unless there is 
some exceptional question, such as the magnitude of the question of 
law is involved, or it is a question of public interest to give leave to 
appeal. It is obvious that the Dominions may differ in a certain 
sense among themselves. For instance, in India leave to appeal is 
more freely given than elsewhere, but the genesis of that is the 
requirements of India and the desire of the people of India. In South 
Africa, we take the general sense of that Dominion into account and 
restrict the cases in which we advise His Majesty to give leave to 
appeal. It becomes with the Dominions more and more or less and less 
as they please. We go upon the principles of autonomy on this 
question of exercising the discretion as to granting leave to appeal.. 
It is within the Sovereign’s power, but the Sovereign, looking at the 
matter, exercises this discretion. 


Those observations should, however, now be read subject to the 
provisions of the Statute of Westminster and the Acts passed in the 
Dominions under the authority of that Statute. 

The authorities, on the question how far the Privy Council will 
C ntemot interfere in cases where there is an order by a court 
° ^ of competent jurisdiction in a matter of contempt, 

are not uniform. In Rainey v. Justices of Sierra Leone, (1852) 8 Moo. 
P.C. 47 at 54, Lord Oanworth said ‘ In this country, every Court of 
Record is the sole and exclusive judge of what amounts to a contempt 
of Court. We do not consider that there is any remedy by petition to 
the Judicial Committee to review the propriety of such orders ’. In 
McDermott v. Judges of British Guiana, (1868) L. R. 2 P.C. 341, the 
Privy Council arrived at the same decision. But in Surendranath Banerjee 
V. Chief Justice and Judges of the High Court of Bengal, (1883) 10 I.A. 
171, on an appeal from a committal for contempt the Privy Council 
examined the article complained against, and held that as it was clearly 
a contempt of court, the case was not a proper one for appeal to His 
Majesty. In Mcleod v. St. Aubny, [1899] A.C. 549, the Judicial Committee 
allowed an appeal from an order committing for contempt, with costs 
against the respondents. In Ambard v. A-G for Trinidad and Tobago, 
[1936] A.C. 322, it was held that His Majesty in Council could give 
leave to appeal against orders of Court of Record overseas imposing 
penalties for contempt of court. In this case Lord Atkin said at 
p. 329. 


There seems no reason for limiting in this respect the general 
prerogative of the Crown to review all judicial decisions of Courts 
of Record in the dominions overseas, whether civil or criminal, 
though the discretion as to the exercise of the prerogative may have 
to be carefully guarded. . . In such cases the discretionary power 
of the Board will no doubt be exercised with great care. Every 
one wdU recognise the importance of maintaining the authority 
of the Courts in restraining and punishing interferences with the 
administration of justice, whether they be interferences in particular 
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civil or criminal eases, or take the form of attempts to depreciate 
the authority of the Courts themselves. It is sufficient to say that 
j such interferences, when they amount to contempt of court, are 
quasi-criminal acts and orders punishing them should, generally 
speaking be treated as orders in criminal cases, and leave to appeal 
against them should only be granted on the well-known principles 
on which leave to appeal in criminal cases is given. 

Under s. 110 (6) (iii), the prerogative right of His Majesty to grant 
special leave to appeal caimot be curtailed by any Legislature in India, 
unless expressly permitted by any subsequent provisions of the Act. 


Form of 209. — (1) The Federal Court shall, where it allows an 

appeal, remit the case to the court from which the appeal 
was brought with a declaration as to the judgment, decree 
or order which is to be substituted for the judgment, 
decree or order appealed against, and the court from which 
the appeal was brought shall give effect to the decision 
of the Federal Court. 

(2) Where the Federal Court upon any appeal makes 
any order as to the costs of the proceedings in the Federal 
Court, it shall, as soon as the amount of the costs to be 
paid is ascertained, transmit its order for the payment of 
that sum to the court from which the appeal was brought 
and that court shall give effect to the order. 

(3) The Federal Court may, subject to such terms or 
conditions as it may think fit to impose, order a stay of 
execution in any case under appeal to the Court, pending 
the hearing of the appeal, and execution shall be stayed 
accordingly. 


See W.P.Prop. 160 ; J.C.E. 326 ; also notes at the head of this 
Chapter under Executive authoeity of the Federal Coubt; and 
s. 210 below. The Federal Court will have no machinery to enforce its 
decisions. 

Enfoicement 210. — (1) All authorities, civil and judicial, throughout 

and3era Federation, shall act in aid of the Federal Court, 
of Federal (2) The Federal Court shall, as respects British India 
ordCTs M to 'the Federated States, have power to make any order 
discovery, for the purpose of securing the attendance of any person, 
the discovery or production of any documents, or the 
investigation or punishment of any contempt of court, 
which any High Court in British India has power to 
make as respects the territory within its jurisdiction, 
and any such orders, and any orders of the Federal Court 
as to the costs of and incidental to any proceedings therein, 
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shall be enforceable by all courts and authorities in every 
part of British India or of any Federated State as if they 
were orders duly made by the highest court exercising civil 
■or criminal jurisdiction, as the case may be, in that part. 

(3) Nothing in this section — 

(а) shall apply to any such order with respect to costs 

as is mentioned in subsection (2) of the last 
preceding section ; or 

(б) shall, as regards a Federated State apply in 

relation to any jurisdiction exercisable by the 
Federal Court by reason only of the making by 
the Federal Legislature of such provision as is 
mentioned in this chapter for enlarging the 
appellate jurisdiction of the Federal Court. 

See W.P. Prop. 160 ; J.C.R. 326 ; and a. 209 above. Rules regulat- 
ing the practice and procedure of the Federal Court are to be made under 
s. 214 by the court with the approval of the Governor-General. 

Contempt of court : The High Court, as a Court of Record, has an 
inherent power to punish summarily by imprisonment contempts of 
court by publication of a libel out of court, when the court is not 
sitting : see In the matter of William Taylor (1869) 26 C.L.J. 346 ; In the 
matter of Banks and Fenwick (1869) 26 C.L.J. 401 ; Surendranath Banerjee 
V. The Chief Justice and Judges of the High Court of Bengal (1884) 10 Oal. 
109 ; 10 I.A. 171. As to contempt of court by scandalizing the court 
itself, see In re Motilal Chose (1918) 45 Oal. 169 ; 21 C.W.N. 1161 ; In re 
Advocate of Allahabad (1934) 33 All. L.J. 125 ; In the matter of Tushar 
KarUi Chose (1935) 39 C.W.N 770. 


211. Where in any case the Federal Court require a renters of 
special case to be stated or re-stated by, or remit a case™eXra*^ 
to, or order a stay of execution in a case from, a High states 
Court in a Federated State, or require the aid of the ci^ 
or judicial authorities in a Federated State, the Federal 
Court shall cause letters of request in that behalf to be 
sent to the Ruler of the State, and the Ruler shall cause 
such communication to be made to the High Court or to 
any judicial or civil authority as the circumstances may 
require. 


See W.P. Prop. 157 ; J.C.R. 325 ; s. 205 and notes thereto under 
Cbethicate. 

By s. 207(2), it is provided on appeal to the Federal Court from a 
High Court in a Federated State shall be by way of special case to be 
stated by the High Court for the opinion of the Federal Court. In J.C.R. 
325, it is provided that the granting of leave to appeal by the Federal 
Court will be in the form of a Letter of Request directed to the Ruler of 
the State to be transmitted by him to the court concerned. 

24 
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Governor- 
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Rules of 
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212 . The law declared by the Federal Court and by 
any judgment of the Privy Council shall, so far as apphcable, 
be recognised as binding on, and shall be followed by, 
all courts in British India, and so far as respects the applica- 
tion and interpretation of this Act or any Order in Council 
thereunder or any matter with respect to which the Federal 
Legislature has power to make laws in relation to the State, 
in ^y Federated State. 

, The jurisdiction of the Privy Council in relation to the States will 
be based upon the voluntary act of the Eulers themselves, i.e. their 
Instruments of Accession. 


213 . — (1) If at any time it appears to the Governor- 
General that a question of law has arisen, or is likely to 
arise, which is of such a nature and of such public importance 
that it is expedient to obtain the opinion of the Federal 
Court upon it, he may in his discretion refer the question 
to that court for consideration, and the court may, after 
such hearing as they think fit, report to the Governor- 
General thereon. 

1 2) No report shall be made imder this section save in 
accordance with an opinion delivered in open court with 
the concurrence of a majority of the judges present at the 
hearing of the case, but nothing in this subsection shall be 
deemed to prevent a judge who does not concur from 
delivering a dissenting opinion. 


See W.P. Prop. 161 ; J.C.E. 327. See Introduction to this Chapter 
under Advisohy Jtoisdictiox. The Judicial Committee in Attorney- 
General, Onta-rio v. Attorney-General. Canada [1912] A.C. 371 pointed 
out the mischief and the inconvenience which might arise from an indis- 
criminate and injudicious use of the power of the Executive Government 
to seek the opinion of the court. Any issue which might come up on 
appeal should not be dealt with on reference. For oase.s of reference 
to the Privy Council under a similar provision, see In re Wallace (1886) 
1 P.C. 283 ; In re Pollard (1887) 2 P.C. 106 ; Attorney-General of Queens- 
land V. Gibbon (1887) 12 App. Cas. 442 ; Emerson v. lodges of Supreme 
Court 8 Moo. P.C. 157 ; Smith v. Justices of Sierra Leone 7 Moo. P.C. 
174. It is to be noted that any issue a.s to the removal of a Federal or 
a High Court Judge under ss. 200(2) (6) and 220(2) [b) will have to be 
referred to the Privy Council. 

In his discretion : See Introduction to Part II, Chapter II, under 
this title. 

214 . — (1) The Federal Court may from time to time, 
with the approval of the Governor-General in his discretion, 
make rules of court for regulating generally the practice 
and procedure of the court, including rules as to the persons 
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practising before the court, as to the time within which 
appeals to the court are to be entered, as to the costs .of 
and incidental to any proceedings in the court, and as to 
the fees to be charged in respect of proceedings therein,. . 
and in particular may make rules providing for the summary 
determination of any appeal which appears to the court to be 
frivolous or vexatious or brought for the purpose of delay. 

(2) Rules made under this section may fix the minimum 
number of judges who are to sit for any purpose, so however 
that no case shall be decided by less than three judges : 

Provided that, if the Federal Legislature makes such , 
pro^dsion as is mentioned in this chapter for enlarging 
the appellate jurisdiction of the court, the rides shall 
proA'ide for the constitution of a special division of the 
court for the jiurpose of deciding aU cases which would 
have been within the jurisdiction of the court even if its 
jurisdiction had not been so enlarged. 

(3) Subject to the provisions of any rules of court, the 
Chief Justice of India shall determine what judges are 
to constitute any division of the court and what judges 
are to sit for any purpose. 

(4) No judgment shall be delivered by the Federal 
Court save in open court and with the concurrence of a 
majority of the judges present at the hearing of the case, 
but nothing in this subsection shall be deemed to prevent 
a judge who does not concur fi'om delivering a dissenting 
judgment. 

(5) AU proceedings in the Federal Court shall be in 
the English language. 

See W.P. Prop. 162. In J.C.R. 325, it is stated that ‘ the Federal 
Court ought to have summary power of disposmg of appeals or applications 
for leave to appeal in any case where they appear to be frivolous or 
vexatious or brought only for the purposes of delay 

Cl. (2) : See Introduction to this Chapter under Supbeme Cotjbt. 

J.C.R. 329 stated that there was much to be said for the establishment 
of a Court of Appeal for the whole of British India but this could be most 
conveniently efieoted by an extension of the jurisdiction of the Federal 
Court, instead of establishing a Supreme Court in addition to the Federal 
Court. It was suggested that the Federal Court could sit in two 
Chambers, one dealing with federal cases and the other with British 
India appeals. By s. 206(2), the Federal Legislature might on conditions 
therein provided Umit or abolish direct appeals in civil oases to the Priw 
Council. 

215. The Federal Legislature may make provision by Ancuiary 
Act for conferring upon the Federal Court such supple- vo'^era of 
mental powers not inconsistent with any of the provisions cour™ 



372 


THE WOBKING CONSTITUTION IN INDIA 


of this Act as may appear to he necessary or desirable 
for the purpose of enabling the court more effectively to 
exercise the jurisdiction conferred upon it by or under this 
ct. 


An Act of the Federal Legislature containing provisions inconsistent 
with any of the provisions of this Act wUl be to that extent void, and 
may be so declared by the Federal Court. 


Expenses of 216. — (1) The administrative expenses of the Federal 

Court, induing all salaries, allowances and pensions 
payable to or in respect of the ofi&cers and servants of the 
court, shall be charged upon the revenues of the Federation, 
and any fees or other moneys taken by the court shall 
form part of those revenues. 

(2) The Governor-General shall exercise his individual 
judgment as to the amount to be included in respect of 
the administrative expenses of the Federal Court in any 
estimates of expenditure laid by him before the Chambers 
of the Federal Legislature. 

See s. 33(3). Estimates for expenditure charged upon the federal 
revenues are not to be .submitted to the vote of the Legislature. See 
s. 34(1). 

Construction 217, References in any provision of this Part of this 
to Act to a High Court in a Federated State shall be construed 

Courts in as references to any court which His Majesty may, after 
communication with the Ruler of the State, declare to be a 
High Court for the purposes of that provision. 

Savings 218. Nothing in this chapter shall be construed as 

conferring, or empowering the Federal Legislature to 
confer, any right of appeal to the Federal Court in any 
case in which a High Court in British India is exercising 
jurisdiction on appeal from a court outside British India, 
or as affecting any right of appeal in any such case to His 
Majesty in Council with or without leave. 


The jurisdiction of the Federal Court is statutory. Where the High 
Courts in exercise of powers under the Foreign Jurisdiction Act, 1890, 
hear appeals from Courts outside British India, a further appeal in respect 
of these matters does not lie to the Federal Court. The High Courts 
hear appeals from the Court of the Consul-General (Political Eesident) 
for the Persian Gulf, Coast Islands (Bombay) and the Kashgar Consular 
Court (Lahore). See old s. 109(1). Nothing in the Act afreets any right 
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of appeals in such causes, with or without special leave, to the Privy 
Council. 

Under s. 110 (6) (iii) no legislature in India can make any lafws 
derogating from the prerogative right of His Majesty to grant special 
leave to appeal from any court, unless expressly permitted by anj'- 
subsequent provision of this Act. See notes to s. 206(2). 

Orders in Council: By the (Commencement and Transitory Pro- 
visions) Order, 1936, it was laid down that the provisions of Chapter I 
of Part IX (Federal Court) were to come into force on such date as Hi.s 
Majesty in Council may hereafter appoint. 

By the (Federal Court) Order, 1936, it was provided that the 
provisions of Chapter I of Part IX (except ss. 206 and 215) were to come 
into force on October 1, 1937, and that s. 205 (relating to the Appellate 
Jurisdiction of the Federal Court in Appeal from High Court in British 
India) was to come into force on April 1, 1937. This Order provided 
for the salary, pension and allowances of the Chief Justice and the other 
judges of the Federal Court : the salary of the former being Rs.7,000 per 
month and of the latter Rs.5,500. 

By the (Federal Court) Order, 1937, it was laid down that the 
provisions of s. 215 (relating to the ancillary powers of the Federal 
Court) were to come into force on July 29, 1937, the date of the Order. 
The Order provided for leave, vacation, passages and allowances of the 
Chief Justice and other judges of the Federal Court, modifying 
paragraphs 2, 4-10 of the (Federal Court) Order, 1936. 
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THE HIGH COURTS IN BRITISH INDIA 
INTBODTJCTION 

Under the old constitution, the administrative machinery of all 
the Higii Courts in India (except the Calcutta High Court) was subject 
to the control of the Provincial Governments and Legislatures. The 
Joint Parliamentary Committee remarked that there was evidence that 
the Legislatures have &om time to time tended to assert their powers 
in a way which might under the new constitution affect the efficiency 
of the TTigb Courts. So the White Paper proposed that under the new 
constitution, any expenditure certified by the Governor after consultation 
with his ministers, to be required for the expenses of the High Court 
is not to be submitted to the vote of the Legislature, though open to 
discussion. Such expenditure is under s. 78(3)(e) to be charged on the 
revenues of the Province. The Simon Commission was of opinion that 
the administrative control of all the High Courts .should be placed in 
the hands of the central Government and that the income and expenditure 
in connexion with these courts should be included in the central Govern- 
ment’s Budget,^ as in the case of the Calcutta High Court. In conse- 
quence of the historical coimexion of the Calcutta High Court and the 
Government of India, the former was so long under the administrative 
control of the latter, unlike the other High Courts. The financial require- 
ments of the Calcutta High Co\irt were placed on the central Budget 
though the actual cost was paid from the revenues of Bengal. The 
Statutory Commission was strongly of the opinion that the independence 
and integrity of the High Courts in India should be protected from any 
chance of political pressure or from being controlled by the Provincial 
Legislatures. But the Joint Parliamentary Committee was of opinion 
that this desideratum would be served by making the High Courts pro- 
vincial institutions and providing that the expenditure should be fixed 
by the Governor in his individual judgement and be made a charge on 
the provincial revenues and so non-votable. The Federal Legislature, 
Under the Federal Legislature List ® will have an exclusive power to make 
laws respecting the jurisdiction and powers of all courts in British India 
except the Federal Court, in regard to the subjects within its exclusive 
competency. The Provincial Legislatures have similar exclusive powers ® 
touching the jurisdiction and powers of all courts within the Province 
in respect of matters within their exclusive competence. These powers 
might be used by the Federal or by a Provincial Legislature to deprive 
a High Court of much of its jurisdiction and powers and to transfer the 
same to courts of inferior status, and thus to lower the prestige and influ- 
ence of the High Court. This is no doubt possible under the new law, 
but the Joint Committee thinks that neither the Federal nor any 
Provincial Legislature will willingly do anjdjhing calculated to prejudice 
the dignity and status of a High Court. Further, as a safeguard, the 
Governor-General or the Governor has been directed in their Instrument 


1 Report, Vol. II, pars. 341-49. 

2 List I, Seventh Schedule, item 53. 


3 See List II, item 2. 
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of Instructions that they are not to give assent to, but must reserve 
for the signification of His Majesty’s pleasure, any Bill which in his 
opinion would, if passed into law, so derogate from the power of the 
High Court as to endanger the position which it is by this Act designed 
to fill. 

So the new Act provides that all the Hig h Com-ts without exception 
■will be under the Provincial administrative control. 

The judges, under s. 102 of the old Act, held office during His 
Majesty’s pleasure. Under the new Act, they hold 
office during good behaviour. S. 202(2) Prov, (6) in 
case of a judge of the Judicial Court and s. 220(2) Prov. (6) in case 
of a High Court judge provide that a judge may be removed for mis- 
behaviour. But ordinarily under the new Act, every person holding 
a civil post under the Crown in India holds office during His Majesty’s 
pleasure. See notes under s. 200(2) Prov. (b) for the reason for this 
exceptional rule in case of the judge. Salaries and allowances of judges 
are to be fixed by Order in Council, and neither salary of a judge nor his 
rights in respect of leave of absence or pension may be varied to his dis- 
advantage after his appointment. See Orders in CJouncil under s. 231. 

A change has been made in the new Act* making quite clear the nature 
and extent of the superintendence vested in a High 
Court over the subordinate courts of the Province. 
The administrative jurisdiction conferred does not cover 
any judicial jurisdiction over the inferior courts. This matter was un- 
settled owing to conflicting decisions. 

The High Coiut is not to have any original jurisdiction in revenue 
matters, as under the old Act.® But it is now 
provided that the Federal or the Provincial Legisla- 
ture with the previous sanction of the Govemor- 
'Cieneral or a Governor in his discretion, may pass an Act giving such 
jurisdiction. Under s. 296, the Governor may constitute a Court of 
Appeal in revenue matters. The jurisdiction of the High Court in a 
Province may, by agreement with the approval of His Majesty in Council, 
be extended beyond the Province. His Majesty may by Letters Patent 
constitute a High Court in a Province or, where there are two High 
Courts in a Province, amalgamate them. But this may only be done 
after the Provincial Legislature has presented an address in that behalf 
to the Governor for submission to His Majesty. 


Superinten- 

dence 


Revenue 

matters 


219. — (1) The following courts shall in relation 
British India be deemed to be High Courts for the purposes court ’ 
of this Act, that is to say, the High Courts in Calcutta, 
Madra s, Bomba y, A llahabad , Lahore' and Bmha, the Chief 
Court in Uudh . the Judicial Commissioner’s Courts in the 
Centr al Provinces and B erar, in the North-West liVont ier 
Pr oyTnc e and in ISind . any other court in British India 
constituted or reconstituted under this chapter as a Hi g h 
Court, and any other comparable court in British In^a 
which His Majesty in Council may declare to be a High 
Court for the purposes of this Act ; 


J S. 224. 


2 Old s. 100(2). 



376 


THE WOEKING CONSTITUTION IN INDIA 


Constitation 
of High 
Courts 


Provided that, if provision has been made before the 
commencement of Part HI of this Act for the establishment 
of a High Court to replace any court or courts mentioned 
in this subsection, then as from the establishment of the 
new court this section shall have effect as if the new court 
were mentioned therein in lieu of the court or courts so 
replaced. 

(2) The provisions of this chapter shall apply to every 
High Court in British India. 

By 8. 229, His Majesty by Letters Patent may constitute a neft- 
High Court or reconstitute existing High Courts. 


220. — (1) Every High Court shall be a, court of remrrl 
and shall consist of a cMe f justice and such. other judges 
as His M ajest y. m,ay from time to time deem it necessary 
to appSSt : 

Provided that the judges so aiDpointed together with 
any additional judges appointed by the Governor-General 
in accordance with the following provisions of this chapter 
shall at no time exceed in number such maximum number 
as His Majesty in Council may fix in relation to that court. 

(2) Every judge of a High Court shall be appointed 
by His Majesty by warrant under the Royal Sign Manual 
and shall hold office until he attains the age of sixty years r 

Provided that — 


(a) a judge may by resignation under his hand 

addressed to the Governor resign his ofiice ; 

(b) a judge may be removed from his office by His 

Majesty by warrant under the Royal Sign 
Manual on the ground of misbehaviaui. or of 
infijTnity ■of'mm^pr if the. Judicial 

Coni initt ee of the Priyy.ilQundlju.Qn,rrference 
being made to them by His Majest y, report 
' 'tobe 


re move d. 

(3) A person shall not be quahfied for appointment 
as a judge of a High Court unless he — 

(a) is a barmter of England or North ern Irelan d,., of 

at IeasB~ten years’'s tandI5g,~ br ~a mem ber of the 
Eaculty oPAdvbcates in Scot land, of- atileast 
te n years’ stag dxBgT" or 

(b) is a member of the Indian Civil Service of at 

le afit ten yea,rR’ atari a mg ~ wli '6~ ha s for at least 
three'yeaxs served as, or exa^a ed the pow ers 
of, a district judge ; or 
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(c) has for at least fi ve yea iS.JifiId-a_iadlcial-offiee in 

British India not inferior to that of. a- sub- 
ordinate ‘judge, or judge of a small cause 
coiirt ; or 

(d) has for at least tgn years been a pleader of any 

High Court, or oFCwo or hidfe“Slieh‘Couffs Jn 
succession : 

Provided that a person shall not, unless he is, or when 
first appointed to judicial office was, a barrister, a member 
of the Faculty of Advocates or a pleader, be qualified 
for appointment as Chief Justice of any High Court consti- 
tuted by letters patent until he has served for not less than 
three years as a judge of a High Court, 

In computing for the purposes of this subsection the 
standing of a barrister or a member of the Faculty of 
Advocates, or the period during which a person has been 
a pleader, any period during which the person has held 
judicial office after he became a barrister, a member of 
the Faculty of Advocates, or a pleader, as the case may 
be, shall be included. 

(4) Every person appointed to be a judge of a High 
Court shall, before he enters upon his office, make and 
subscribe before the Governor or some person appointed 
by him an oath according to the form set out in that behalf 
in the Fourth Schedule to this Act. 

Under the Act of 1919, judges hold office during His Majesty's 
pleasure but under the provisions of this section, they will hold ofpe e 
dur ing good b ehaviour. This subsection lays down the procedure for the 
reniovaToFjud'gei on the grounds mentioned herein. A judge can only 
be removed, if on His Majesty’s reference, the Judicial Committee reports 
that the judge on any such ground should be removed. 

Temue during pleasure is the ordinary tenure of public servants^ 
and tenure during good behaviour is confined to persons holding the 
office of the Federal Court or High Court judges. The difierence. between 
the two forms of tenure is that a person during good behaviour cannot 
be removed from his office except for such misconduct as would, in the 
opinion of a coiut of ju.stioe, justifjdng his removal ; whilst a person 
holding good pleasure can be removed without any reason for his removal 
being assigned.® See the Government of India (High Court Judges) 

Order, 1937, fixing the maximum number of judges under Cl. (1) of the 
section. 

221. The judges of the several High Courts shall be Salaries, etc. 
entitled to such salaries and allowances, including allow- 
ances for expenses in respect of equipment and travelling 

1 See notes to s. 200(2) Prov. and s. 240. 

2 See Wills v. Oipps (1846) 6 State Trials (N.S.) 311. 
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upon appointment, and' to such rights in respect of leave 
and pensions, as may from time to time be fixed by His 
Majesty in Council ; 

Provided that neither the salary of a judge, nor his 
rights in respect of leave of absence or pension, shall be 
varied to his disadvantage after his appointment. 

See s. 201 (Salaries of Judges of the Federal Court) aud notes thereto. 
See the Government of India (High Court Judges) Order, 1937, the (High 
Court Judges) (Amendment) Order, 1937, and the (High Court Judges) 
(Amendment) Order, 1938. These Orders provide for the number, 
salaries, allowances, leaves, passage and pension of the Chief Justices, 
judges of the various High Courts, Chief Courts, and Judicial Com- 
mi.ssioner’s Courts. 


Temporar}- 222. — (1) If the office of chief justice of a High Court 

becomes vacant, or if any such chief justice is by reason 
of absence, or for any other reason unable to perform the 
duties of his office, those duties shall, until some person 
appointed by His Majesty to the vacant office has entered 
on the duties thereof, or until the chief justice has resumed 
his duties, as the case may be, be performed by such one 
of the other judges of the court as the Governor-General 
may in his discretion think fit to appoint for the purpose. 

(2) If the office of any other judge of a High Court 
becomes vacant, or if any such judge is appointed to act 
temporarily as a chief justice, or is by reason of absence, 
or for any other reason, unable to perform the duties of 
his office, the Governor-General may in his discretion 
appoint a person duly qualified for appointment as a 
judge to act as a judge of that court, and the person so 
appointed shall, unless the Governor-General in his discre- 
tion thinks fit to revoke his appointment, be deemed to 
be a judge of that court until some person appointed by 
His Majesty to the vacant office has entered on the duties 
thereof, or until the permanent judge has resumed his 
duties. 

(3) If by reason of any temporary increase in the busi- 
ness of any High Coiui; or by reason of arrears of work 
in any such court it appears to the Governor-General 
that the number of the judges of the court should be for 
the time being increas^, the Governor-General in his 
discretion may, subject to the foregoing provisions of this 
chapter with respect to the maximum number of judges, 
appoint persons duly qualified for appointment as judges 
to be additional judges of the court for such period not 
exceeding two years as he may specify. 
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A vacancy can only occur in the of6.ce of a judge appointed by the 
Crown and not of a judge appointed under this section.^ There is no 
limit of time mentioned in this section within which the appointment . 
of an acting judge is to he made. Such an appointment, therefore, 
is not invalid, because it is not made immediately upon or within a reason- 
able time after the occurrence of the vacancy which it supplied.* 

223. Subject to the provisions of this Part of this Juris^otfon 
Act, to the provisions of any Order in Council made under High courts 
this or any other Act and to the provisions of any Act 
of the appropriate Legislature enacted by virtue of powers 
conferred on that Legislature by this Act, the jurisdiction 
of, and the law administered in, any existing High Court, 
and the respective powers of the judges thereof in 
relation to the administration of justice in the court, includ- 
ing any power to make rules of court and to regulate the 
sittings of the court and of members thereof sitting alone 
or in division courts, shall be the same as immediately 
before the commencement of Part III of this Act. 

Jurisdiction is a content of the judicial power. It is the power of 
a court to entertain an action, suit or other proceedings. The existing 
powers of the High Court includes general appellate jurisdiction in all 
matters decided by the Civil and Criminal Courts within the hmits 
assigned by the several Letters Patent. The original jurisdiction of the 
High Courts is limited by the Letters Patent to matters in which the 
.subject matter of the suit or the character of the parties, fall under 
certain specihed heads ; but the appellate jurisdiction has no such limits. 

Provisions as to original, appellate and admiralty jurisdictions are 
made in the different Letters Patent creating High Courts. 

As regards the law to be administered in these courts, see ss. 292 and 
293 and notes thereunder. 


224. — (1) Every High Court shall have superintend- Adn^. 
ence over all courts in India for the time being subject 
its appellate jurisdiction, and may do any of the following High Courts 
things, that is to say, — 

^(c) call for returns ; 

'^b) make and issue general rules and prescribe forms 
for regulating the practice and proceedings of 
such courts ; 

prescribe forms in which books, entries and 
accounts shall be kept by the ofl&cers of any 
such courts ; and 

w(6) settle tables of fees to be allowed to the sheriff, 
attorneys, and all clerks and officers of courts : 


^ Queen Empress v. Gangaram (1893) 16 All. 136. 

- See Salwant Singh v. Bani Kishori (1887) 20 AH. 267. 
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Provided that such rules, forms and tables shall not 
be inconsistent with the provision of any law for the time 
being in force, and s hall re quire, _tlie previous app rnyq.T 
of th e Governo r. 

'■ (2) Nothing in this section shall be construed as 

giving to a High Court any jurisdiction to question any 
judgment of any inferior court which is not otherwise 
subject to appeal or revision. 

In this Act, the existing jurisdiction and powers of High Courts, 
are maintained, except that the powers of the High Courts under s. lOT 
of the old Act over the subordinate courts, which have been interpreted 
by certain High Courts as conferring upon them a wide juridical compet- 
ence, have been restricted to administrative powers, and not any juridical 
jurisdiction. In certain cases under the old law, it was held that the 
High Court under its general powers of superintendence could interfere 
judicially with orders of the subordinate courts. In Sardhari Sah v. 
Hukum Chavd Sah (1914) 41 Cal. 876, it was held that the court, under 
the general powers of superintendence (under the Letters Patent) could 
revise an order of the subordinate judge, which it could not do under 
s. 115 of the Civil Procedure Code. ‘ But we have general power of 
superintendence over the subordinate courts under the Charter,’ observed 
Coxe, J ‘ and think this is a case in which the power might fitly be exer- 
cised. Pei'sonally. I should be very loath to hold that we can alter 
wrong judicial orders under that power and incline to the views stated 
in Tej Bam v. Harsukh (1895) 1 All. 101. That is an evil which this 
Court, in ray opinion, is entitled to remedy in the exercise of its power 
of superintendence ’ . The Court, however, refused to interfere in 
Corporation of Calcutta v. Bhupati Ron Chovdhury (1899) 26 Cal. 74 
under a similar provision of the Indian High Courts Act. In the 
Matter of the Petition of Madho Ram (1899) 21 All. 181, it was held that 
they could not interfere when the sole ground upon which the order 
was sought, was that the decision of the lower court was against the 
weight of evidence. But Cl. (2) of this section makes it quite clear that 
the law does not confer juridical jurisdiction to the High Court under its 
general powers of superintendence, but onh^ administrative control. 

The meaning of the words, ‘ jurisdiction and powers ’ of courts 
which are found in all the three lists in the Seventh Schedule, 2 was thus 
explained in a memorandum submitted by the Secretary of State before 
the Joint Select Committee : 

The phrase ‘jurisdiction, powers and authority’ has a long 
history reaching back to the Regulating Act of 1773, and it is 
employed in subsection (1) (a) of s. 106 of the present Government 
of India Act to indicate, along with the power to establish a High 
Cfeurt, the whole scope of the Letters Patent. The Letters Patent 
themselves indicate the distinction which is to be drawn at least 
between, on the one hand ‘ jurisdiction ’ and on the other ‘ powers 
and authority ’: the broad distinction seems to be that ‘ jurisdic- 
tion indicates juridical competence, and ‘powers and authority’ 
admmistrative. The Letters Patent indicate, for instance, as regards 

1 At p. 886. 

2 List I, item 53, List II, item 2, and List III, item 15. 
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civil jurisdiction, that there is a comjfetence to try and determine, 
whether originally or an appeal, matters arising in issue between 
parties. The Criminal jurisdiction is a competence to try all persons 
brought before the court in due course of law and, of course, to 
hear appeals from the orders of courts exercising a subordinate 
criminal jurisdiction. The Letters Patent, however, do not set out 
to describe or specify the content of the jurisdiction. The Law to 
be administered by the High Cburt is left to the competent legislative 
authority in India and the scope of the appellate power of the High 
Court is also left to the operation of existing legislative provision 
in India or to subsequent provision, wliieh may hereafter be made by 
competent legislative authority in India. 

The distinction made exjjlioitly or implicitly in Letters Patent 
between ‘ jurisdiction ’ on the one hand and ‘ powers and authority ’ 
on the other, is clear from the ‘ powers ’ therein given. They include, 
for instance, powers to appoint officers of the court itself, powers to admit 
advocates, vakils and attorney and to make rules for their qualification, 
removal and suspension ; powers to regulate their proceedings and powers 
to delegate duties of a judicial, quasi-judicial or non-judicial nature to 
any Registrar, or Master or other official of the court. The powers 
conferred on the High Court by the Government of India Act relate not 
merely to administrative control over subordinate courts, but also to a 
wide juridical competence. But the provision of this section leaves 
no doubt that it does not confer juridical jurisdiction, but only adminis- 
trative control. 

225. — (1) If on an application made in accordance Tranter of 
with the provisions of this section a High Court is satisfied ^ 
that a case pending in an inferior court, being a case which Court for 
the High Court has power to transfer to itself for trial, 
involves or is likely to involve the question of the validity 
•of any Federal or Provincial Act, it shall exercise that 
power. 

(2) An application for the purposes of this section 
shall not be made except, in relation to a Federal Act, 
by the Advocate-General for the Federation and, in relation 
to a Provincial Act, by the Advocate-General for the 
Federation or the Advocate-General for the Province. 

Under Cl. 13 of the Letters Patent (Calcutta, Bombay and Madras) 
the High Court has in its extraordinary original juri.sdiction, power to 
remove^ and try any suit within the jurisdiction of any subordinate 
court either by agreement of parties or for purposes of justice. Under 
s. 24 of the Indian Code of Civil Procedure, 1W8, the High Court has 
power to withdraw any suit pending in any subordinate court and try 
or dispose of the same. Under this section, where there is any suit 
pending before a subordinate court involving or likely to involve any 
question as to the validity of any Federal or Provincial Act, the High 
Court may on the application of the Advocate General of the Federation 
or of the Province transfer the same to itself for disposal. Sucli import- 
ant matters should not he left for decision to an inferior court. 
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Jurisdiction 
in revenue 
matters 


Proceedings 
of High 
Courts to be 
in English 


Expenses 
of High 
Courts 


f" 226jz^(l) Until otherwise provided by Act of the 
appropriate Legislature, no High Court shall have any 
driginal jurisdiction in any matter concerning the revenue, 
or concerning any act ordered or done in the collection 
thereof according to the usage and practice of the country 
or the law for the time being in force. 

(2) A BiU or amendment for making such provision as 
aforesaid shall not be introduced into or moved in a Chamber 
of the Federal or a Provincial Legislature without the 
previous sanction of the Governor-General in his discretion 
or, as the case may be, of the Governor in his discretion. 

Under s. 106(2) of the old Act, the High Courts had not and could 
not exercise any original jurisdiction in revenue nuitters. Under the 
present section, this disability may be removed by the appropriate 
Legislature, but a Bill with this object cannot be introduced or moved 
in the Legislature without the previous sanction of the Governor-General 
or the Governor. The principle underlying this bar is that matters 
Kkely to affect the liability for, or the amount of. Government land 
revenue, should be adjudicated upon by revenue officers, who have 
better acquaintance with such matters and with a procedure more 
elastic and summary than that of the Ordinary Civil Courts. 

In re Adhar Chandra Shaw (1873) 11 Bengal Law Reports 250, 
it was held that the court could not issue a mandamus requiring the Board 
of Revenue to prescribe rules fixing liquor license fees. But in Akock 
Ashdmcn is Co. v. Chief Revenue Authority of Bombay (1923) 47 Bom. 742, 
the Privy Council allowed mandamus on the revenue authorities to carry 
out the procediire of the income tax legislation. The section does not 
apply to land revenue only, as was suggested in Collector of Sea Customs 
V. Panniar Ghithamharam (1874) 1 Mad. 89. See also Spooner v. Juddoui 
(1850) 4 Moo. Ind. App. 353. , « o 

227 . All proceediiig.s in every High Court shall be in 
the English language. 


See notes to s. 39. 


228.— (U The administrative expenses of a High 
Court including all salaries, allowances and pensions payable 
to or in respect of the officers and servants of the court 
and the salaries and allowances of the judges of the court 
shall be charged upon the revenues of the Province, and 
any fees or other moneys taken by the court shall form 
part of those revenues. 

(2) The Governor shall exercise his individual judgment 
as to the amount to be included in respect of such expenses 
as aforesaid in any estimates of expenditure laid by him 
before the Legislature. 

./ 
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See Introduction to this Chapter. The High Court though under the ■. 
administrative control of the Provincial Government must be kept 
free from political pressure by the Provincial Legislature or Executiw. 

The Governor in his individual judgement is to settle the amount necessarj' 
for the administrative expenses of the High Court. Such expenses are 
charged on the Provincial revenues ^ and are non-votable. But discussion 
on the expendituie is allowed.® 

229. — (1) His Majesty, if the Chamber or Chambers of 
of the Legislature of any Province present an address in Majesty to 
that behalf to the Governor of the Province for submission cQ^t H u te ^or 
to His Majesty, may by letters patent constitute a High nigiTcoiKt 
Court for that Province or any part thereof or reconstitute by letters 
in like manner any existing High Court for that Province 
or for any part thereof, or, where there are two High Courts 
in that Province, amalgamate those courts. 

(2) Where any Court is reconstituted, or two Comts 
are amalgamated, as aforesaid, the letters patent shall 
provide for the continuance in their respective offices of 
the existing judges, officers and servants of the Court or 
Courts, and for the carrying on before the reconstituted 
Court or the new Court of all pending matters, and may 
contain such other provisions as may appear to His Majesty 
to be necessary by reason of the reconstitution or amalgama- 
tion. 

Under s. 109(1) of the old Act, the Governor-General in Council 
had the power to alter the local limits of jurisdiction of any High Court 
and could authorize the court to exercise jurisdiction in any part of 
British India outside the limits of its jurisdiction as originally constituted, 
and also, in respect of a British subject, in any part of lirdia outside 
British India. By s. 229, His Majesty may coiustitute a new High Coiut 
or re-constitute an existing one or amalgamate two existing ones, provided 
an address to this effect is presented by the Legislature concerned to 
the Governor for submission to His Majesty. 


230. — (1) His Majesty iu Council may, if satisfied 
that an agreement in that behalf has been made between f^HadicUon 
the Governments concerned, extend the jurisdiction of a of High 
High Court in any Province to any area in British India 
not forming part of that Province, and the High Court 
shall thereupon have the same jurisdiction in relation to 
that area as it has in relation to any other area in relation 
to which it exercises jurisdiction. 

(2) Nothing in this section affects the provisions of 
any law or letters patent in force immediately before the 


1 See 8. 78(3) (d). 


2 See s. 79(1). 
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commencement of Part III of this Act empowering any 
High Court to exercise jurisdiction in relation to more 
than one Province or in relation to a Province and an area 
not forming part of any Province. 

(3) Where a High Court exercises jurisdiction in 
relation to any area or areas outside the Province in which 
it has its principal seat, nothing in this Act shall be cons- 
trued — 

(a) as empowering the Legislature of the Province 

in which the Court has its principal seat to 
increase, restrict or abolish that jurisdiction ; 
or 

(b) as preventing the Legislature having power to 

make laws in that behalf for any such area 
from passing such laws with respect to the 
jurisdiction of the court in relation to that 
area as it would be competent to pass if the 
principal seat of the court were in that area. 

This section empowers His Majesty to extend the jurisdiction of a 
High Court to an area in British India outside the Province, provided 
the Governments concerned agree to this course. But the existing law 
empowering the High Court to exercise jurisdiction in respect of more 
than one Province or in respect of a Province and an area not forming 
part of a Province is pre.served.‘ 

Saving and 231. — (1) Any judge appointed before the commence- 

® ‘ ment of Part III of this Act to any High Court shall continue 

in ofiftce and shall be deemed to have been appointed under 
this Part of this Act, but shall not by virtue of this Act 
be required to relinquish his office at any earlier age than 
he would have been required so to do, if this Act had not 
been passed. 

(2) Where a High Court exercises jurisdiction in 
relation to more than one Province or in relation to a 
Province and an area not forming part of a Province, 
references in this chapter to the Governor in relation to 
the judges and expenses of a High Court and references 
to the revenues of the Province shall be construed as 
references to the Governor and the revenues of the Provmce 
in which the Court has its principal seat, and the reference 
to the approval by the Governor of rules, forms and tables 
for subordinate courts shall be construed as a reference 
to the approval thereof by the Governor of the Province 
in which the subordinate court is situate, or, if it is situate 


* See old s, 109. 
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in an area not forming part of a Province by the Governor- 
General. 


A judge of a High Court appointed before Part III of the Aet comes 
into force is to be deemed to have been appointed under this Act but 
the age-limit under the old Law stands. If the High Court has j urisdiction 
over more than one Province, the Governor of the Province where the 
court has its principal seat has the power of fixing the amount for 
its administrative expenditure, which is to be placed on the Budget 
of that Province. 


The (High Court Judges) Order, 1937 was made under ss. 220(1) 


Orders in Council 


and 221, providing for the number of judges, 
their pay, allowances, etc. The (High Court 


Judges) (Amendment) Order, 1937 was made modifying paragraph 
2(1), and the First Schedule of the principal Order. 


The (High Court Judges) (Amendment) Order, 1938 was made 
modifying paragraph 27 of the principal Order, so as to ensure that 


the conditions of service of judges appointed before April 1, 1937, 


should remain unchanged. 


25 




PART X 

THE SERVICES OF THE CROWN IN INDIA 




CHAPTER I 


DEFENCE SERVICES 
INTRODUCTION 

The executive authority of the Federation vested in the Governor- 
General as the King’s representative includes the superintendence, direc- 
tion and control of the military government of India.^ The White Paper 
proposed that the rjr^vftmnT. General is himself to direct and co ntrol 
the administration of t h e dep artments-of-Defence. External Afiaars. and 
E ccl^ahtic al AfFairs. There will be reserved departments, not within 
the sphere of ministerial responsibility, all other departments being 
in the hands of responsible ministers, subject to the retention by the 
Governor-General of special powers and responsibilities. So the system 
of government now adopted at the centre involves a system of dyarc hy.^ 
The important department of Defence is to be in the hands bfthe Govemor- 
General to be personally administered by him on his sole responsibility .8 
To assist the Govemor-(^neral in the administration of these three reserved 
departments, it is provided that there >re to be not more than_t!^ree 
Cou nsellors to be_. appointed by him, whose salaries and conditions of 
service will be prescribed by Order in Coimcil.* The CounsellofsItFe' 
to be ex-o^io members of the Federal Legislature with the right to speak, 
though not the right to vote.® 

In the vital matter of defence, it is essential that the department 
should be able to secure that its views prevail in the case of a difference 
of opinion. In such case, the final responsibility for a decision must 
rest with the Governor-General. His views must prevail, and he must 
have adequate means of giving effect to them. The Military Finance 
and the Military Accounts departments were previously subordinate to 
the Finance department of the central Government and not to the Army 
department ; but as the Governor-General is now responsible for military 
expenditure, both these departments are now to be brought under the 
department of Defence. 

Although the reserved departments will be administered by the 
Governor-General on his sole responsibility, it would be impossible in 
practice to conduct the affairs of these departments in isolation from 
the other activities of the Federal Government, and undesirable that he 
should do so, even if it were possible ; for the defence of India must to an 
increasing extent be the concern of the Indian people. As stated in W. P. 
Intr.23; 

A prudent Governor-General would therefore keep his ministers 
and the advisors whom he has selected to assist him in the reserved 
departments in the closest contact ; and, without blurring the line 
which will necessarily divide on the one hand his personal responsi- 


1 See a. 33, old Act. 

2 J.C.R. 174, 188. 

» W.P. Prop. 11, J.C.R. 172. 

* W.P. Prop. 12 and a. 11. 

6 W.P. Intr. 15, J.C.R. 172, s. 21 new Act. See a. 11(2) above. 
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bility for the reserved departments, and, on the other hand, the 
responsibility of ministers to the Legislature for the matters entrusted 
to their charge, he would so arrange the conduct of executive business 
that he himself, his counsellors and his responsible ministers are 
given the fullest opportunity of mutual consultation and discussion 
on all matters— and there will necessarily be many such — ^which 
call for co-ordination of policy. 


The Federal department of Finance in particular should be kept 
in touch with the department of Defence, and as provided in paragraph 
yry of the Instrument of Instructions to the Governor-General, the 
Federal ministry, and in particular, the Finance minister, should be 
consulted before the proposals for defence expenditure are settled and 
laid before the Legislature.^ 

In illustration of the principle of consultation by the Governor-General 
with the Federal ministry to the widest extent compatible with the 
preservation of his own responsibility, the J.C.R. in paragraph 178 
gives two examples : (])the question of sending Indian troops for service 
outside India ; and (2) the question of India offering a contribution towards 
the cost of external operations. The Simon Commission in their Report, 
Vol. 2, paragraph 202, refer to the resolution of the Legislative Assembly 
of 28 hferch 1921, that the objects for which the Army in India exists 
are the defence of India against external aggression and the maintenance 
of internal order ; and it is stated in the footnote to that paragraph 
that this definition by the Assembly of the objects for which the Army 
in India is maintained, was endorsed by the Cabinet. Usually, when 
Indian troops have been lent by the Government of India for imperial 
service outside India, the cost has been paid by the British taxpayer. 
But, as stated in the Sim.C.R., Vol. II, paragraph 203, a memorable 
exception occurred during the Great War when, with the approval of 
the Imperial Legislative Council, British India undertook in 1914 to defray 
the normal charges of troops withdrawn for the War, and in 1918, to 
provide a further contribution of £100 millions (subsequently increased 
by £13^ millions). In the J.C.R. 178, it is stated that, as regards 
the question offending Indian troops for service outside India on occasions 
which in the Governor-General’s decision do not involve the defence of 
India, he should not agree to the proposal without consultation with 
the Federal ministry, but the ultimate decision is to be taken by him. 
As regards the second question of India’s contribution towards the cost 
of external operations (not falling under the reserved department of 
External Affairs), the J.P.C. are of opinion that the proposal should be 
ratified by the Federal Legislature. 

Previously, the Commander-in-Chief was ordinarily, though not neces- 
„ . . sarily, a member of the Council of the Govemor- 

2*"'^**” Greneral. Though the superintendence and control 
of the military government of India is vested in the 
Governor-General as the King’s representative, the command of His 
Majesty’s Forces in India (the naval, military, and air forces) is exer- 
cis^ by a Commander-in-Chief appointed by His Majesty under s. 4 
of this Act. The pay and allowances of the Commander-in-Chief and 
other conditions of service will be regulated by Order in Council. 


1 See pars. XVII— XIX of the Instrument of Instructions and J.C.R. 177. 

B See old Act, ss. 19 and 37, and the Second Schedtile ; J.C.R. 164, 166 and 
183 ; SB. 4 and 232. 
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The Federal Legislature can make laws for the regulation and disci-- 
j pline of all members of, and all persons attached 
ditloMof MiwSei" “ employed with, the Forces in India, who hre 
not subject to the 4jmy Act, the Air Force Act, 
or the Naval Discipline Act (unless in the last case, an Act of the Federal 
Legislature makes the Naval Discipline Act applicable to the Indian 
naval forces) .* The rights of the members of the Forces in India, including 
the civil officials whose work lies within the sphere of defence and who are 
paid from the defence estimates, though they may not be affected by the 
constitutional changes to the same extent as the civil services, are safe- 
guarded under the new Act. By s. 235, the Secretary of State has control 
over rules, regulations and orders affecting the conditions of service of 
the Forces in Lidia, and a. 236 preserves the right of appeal of the members 
enjoyed by them previous to the passing of the new Act. Their pay, 
allowances and pensions are charged on the revenues of the Federation 
and are non-votable.* This safeguard is extended by s. 238 to the civil 
officials who are paid from the defence estimates. 

Sons of parsons who have served in the military or the civil service 
„ . of the Grown in India, or in Burma or Aden, before 

* ® ® their separation from India, may be appointed 
officers in the army on the same or similar conditions prevailing before 
the new Act.* 


232. The pay and allowances of the Commander-in- ^y. etc. of 
Chief of Hjs Majesty’s Forces in India and the other condi- in.c^ 
tions of his service shall be such as Has Majesty in Council 
may direct. 


For Commander-in-Chief, see s. 4 and Introduction to this Chapter. 
Defence : See old Act ss. 19, 37 and 44 ; W.P. Intr. 14, 15 and 23 ; 
W.P. Prop. 11, 12 and 111 ; J.C.R. 34, 38, 165, 172-83, 178, 187, 188 
and 295 ; Sim.C.R. 195, 216 ; new Act ss. 11, 33(3) (e), 99(2) (e), 105 
and 232-39. 


233. — (1) His Majesty in Council may require that Control of 
appointments to such offices connected with defence as he ^ t^lfeiwe 
may specify shall be made by him or in such manner as he appoiut- 
may toect. 

(2) Nothing in this section derogates from any power 
vested in His Majesty by virtue of any Act or by virtue 
of his Royal Prerogative. 


Royal Prerogative : See notes to s. 2 under Pbeeosative Powees. 
The Government of Lidia (Defence Appointments) Order, 1937, 
provides for appointments to certain offices being made by His Majesty. 


1 See W.F. Prop. Ill ; J.C.R. 295 ; S3. 99(2) (d), 106, and 222-28, new Act. 

2 See s. 105, new Act. 

s See 85. 33(3) (e) and 237 of the new Act. 

* See 8. 239 ; and Sim.C.R., Vol. 1, 122-24. 



392 


THE WORKING CONSTITUTION IN INDIA 


Eligibility 
for comniis- 
sions in 
Indian 
Forces 


Control of 
Secretary of 
State with 
respect to 
conditions 
of service 


Saving of 
rights of 
appeal 


Pay, etc. of 
members of 
forces to be 
charged on 
Federal 
revenues 


Provisions 
as to certain 
civilian 
personnel 


234. The power of His Majesty, and of any person 
aiithorised in that behalf of His Majesty, to grant com- 
missions in any naval, military or air force raised in India 
extends to the granting of a commission in any such force 
to any person who might be, or has been, lawfully enlisted 
or enrolled in that force. 

235. Without prejudice to the generality of the powers 
conferred on him by this Act, the Secretary of State may, 
acting with the concurrence of his advisers, from time to 
time specify what rules, regulations and orders affecting 
the conditions of service of all or any of His Majesty’s 
Forces in India shall be made only with his previous 
approval. 

236. Nothing in this Act affects any right of appeal 
which members of His Majesty’s Forces in India enjoyed 
immediately before the passing of this Act, and the Secretary 
of State may entertain any such memorial from a member 
of those Forces as the Secretary of State, or the Secretary 
of State in Council, might previously have entertained. 

237. Any sums payable out of the revenues of the 
Federation in respect of pay, allowances, pensions or 
other sums payable to, or in respect of, persons who are 
serving, or have served, in His Majesty’s forces shah, be 
charged on those revenues, but nothing herein contained 
shall be construed as limiting the interpretation of the 
general provisions of this Act charging on the said revenues 
expenditure with respect to defence. 

Charged on the revenues of the Federation : See s. 33(3). Such expendi- 
ture is not to be submitted to the vote of the Legislature. See s. 34(1). 

238. The provisions of the three last preceding sections 
shall apply in relation to persons who, not being members 
of His Majesty’s forces, hold, or have held, posts in India 
connected with the equipment or administration of those 
forces or otherwise connected with defence, as they apply 
in relation to persons who are, or have been members of 
those forces. 


239. In the appointment of officers to His Majesty’s 
® ® army the same provision as heretofore, or equal provision, 
shall be made for the appointment of sons of persons who 
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have served in Lidia in the military or civil service of the 
Crown. 

In this section the reference to persons who have served 
in India in the military or civil service of the Crown includes 
persons who have so served in Burma or in Aden before 
their respective separations from India. 

See Introduction to this Chapter under Cadbis. 



CHAPTER II 


CIVIL SERVICES 


General Provisions 


Tenure of 
office of 
peiBonE 
employed 
in civil 
capacities 
in India 


240.— (1) Except as expressly provided by this Act, 
every person who is a member of a civil service of the 
Crovra in India, or holds any civil post under the Crown 
in India, holds office d uring H is Mn.jp.siy’a plftaanre. 

(2) No such person as aforesaid shall b e dis missed 
from the service o f His Maj esty b y any authority ^ub- 
ordi natrtgfhat by which be was appoin ted. 

(3) No such person as aforesaid^all be dism issed or 
reduced in rank until he _has be en_given...a... reasonable 
opp olturnty of showing cau se ag ains t the action propiised 
to be taken in re gard to him : 

Provided that this subsection shall not apply— 

(a) where a person is dismissed or reduced in rank 

on the ground of conduct which has led to 
his conrictionjQnja.M?3Unalj!^^^ ; or 

(b) where an authority empowered to dismiss a 

person or reduce him in rank is satisfied 
that for some reason, to be recorded by Aat 
au^iitxjn„5^itmg, it js not reasonably 
practicable-to. give to that person an oppor- 
tunitxp^sho^g cause. 


(4) Notwithstanding that a person holding a civil 
post under the Crown in India holds office during His 
Majesty’s pleasure, any contract under which a person, 
not being a member of a civil service of the Crown in India, 
is appointed under this Act to hold such a post may, if 
the Governor-General, or, as the case may be, the Governor, 
deems it necessary in order to secure the services of a 
person having special qualifications, provide for the payment 
to him of compensation if before the expiration of an agreed 
period that post is abolished or he is, for reasons not con- 
nected vrith any misconduct on his part, required to vacate 
that post. 


Every person who is in the civil employment of the Federation 
or of a Governor’s Province, except a High Court or a Federal Judge, 
holds office durmg His Majesty’s pleasure. A civil servant has, therefore, 
no right of action against the Crown for wrongful dismissal. In Oould v. 



CIVIL SERVICES 


395 


Stuart,^ it was decided that the Crown has by law powers to dismiss at 
pleasure officers, both civil and military — a condition, unless it is other- 
wise provided by law to that effect, being implied bj’’ every contrarct 
of service. Even a contract cannot override this rule.® In Rales v. 
the Crown, ^ it was held that a public servant holds office during the 
Royal pleasure and that even if a special contract could be proved, 
the Crown will not be bound by the same. The case of Ma^eth v. 
Haldimond* illustrates the immunity of colonial governors in respect 
of contracts made on behalf of the Crown. No official of the executive 


can make a contract of service binding on the Crown.® But a public 
servant professing to contract for the Crown cannot be sued for breach of 
warranty.® Notwithstanding the existence of this general rule, it is 
provided in subsection (4) that when a person is appointed to hold 
a service post (not being in the civil service of the Crown in India), 
under a contract, the contract may contain provisions for payment of 
compensation in the event of the service being abolished or prematurely 
terminated before the agreed period, for reasons not connected with 
any misconduct on his part. In the case of persons, serving in the 
military forces, however, the Crown has a general power of dismissing 
a military officer at its will and pleasure, and no contract can be made 
in derogation of such powers.^ 

The dismissal of a civil servant by an authority subordinate to that 


Wrongful dismissal 


by which he was appointed is contrary to the pro- 
visions of s. 96B (1) of the old Act and is bad and 


inoperative.® This provision under the old Act is preserved in Cl. (2) of this 


section. The effect of rules and regulations framed by the Government 
regarding the conditions of public service, which are of statutory force, 
has given rise to difference of judicial opinion. Under s. 96B (1) of the 
old Act, subject to the provisions of that Act and of rules made there- 
imder, every civil servant holds office during Bis Majesty’s pleasure. 
Does this mean that a civil servant has a right enforceable by action to 
hold office in accordance with these rules and in accordance with the 


procedure prescribed thereby ? In other words do the prescribed rules 
and regulations become part of the contract of service, though he holds 
office during His Majesty’s pleasure 1 Or are these rules and regulations 
merely directions given by the Crown to Government officials for general 
guidance and do not constitute a contract between the Crown and the 
■I'ivil servant ? 


The former view finds support from the decisions in Satish Chandra 
Das V. Secretary of State ® and Baroni {J. B.) v. Secretary of State.^'^ In 
Shenton v. Smith, Lord Hobhouse held that — 


1 [1896] A.C. 675. 

2 Denmiiig v. Secretary of State (1920) 37 T.L.R. 138. 

® (1918) 34 T.L.R. 689, 

i (1786) 1 T.R. 172. 

5 Oraham v. Pitblic Works Commissioners [1901] 2 K.B. 781. 

# Dunn, V. Macdonald [1897] .1. Q.B. 401, 665; Dunn v. The Queen [1896] 
1 Q.B. 116. 

^ Orant v. Secretary of State (1877) 44 L.J.C.P. 681 ; 2 O.P.D. 445. 

8 See Bangachari v. Secretary of State for India (1037) 64 1. A. 40. 

» (1926) 64 Cal. 44. 

10 (1929) 8 Ron. 216. See also Bimala Charon BcUabytA v. Trustees for the 
Indian Museum (1929) 67 Cal. 231 at p. 238. 

11 [1895] A.C. 229. 
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unless in special cases where it is otherwise provided, servants 
of the Crown hold their office during the pleasure of the Crown ; 
“ not by virtue of any s*pecial prerogative of the Crown, but because 
such are the terms of the engagement, as is well understood througli- 
out the public service. If any public servant considers that he has 
been dismissed unjustly his remedy is not by a law-suit, but by an 
appeal of an official or political kind ... As for the regulations, 
their Lordships again agree with Stone J. that they are merelj^ 
directions given by the Crown to the Government of Crown Colonies 
for general guidance, and that they do not constitute a contract 
between the Crown and its servants. 

In Oould V. Stuart} on the other hand, it was held that the official 
held office under certain conditions expressly enacted and these express 
provisions of the statute were inconsistent with importing into the 
contract of service the term that the Crown may put an end to it at its 
pleasure. 

But a contrary view has been taken by the Privy Council in two 
recent cases : Rangachari v. Secretary of State} and Venkata Rao v. 
Secretary of Stale.* In the last case, the procedure of an enquiry 
prescribed in the Civil Service Classification Rules 1920-24 made under 
s. 96B of the old Act, was not observed and a most definite salutary rule 
was disregarded in most essential respects, as their Lordships held, and 
it was urged that the statute gave the appellant (the civil servant) a right 
to hold his office in accordance with the rules and that he would only be 
dismissed as prescribed by the rules and in accordance with the 
procedure prescribed the^ebJ^ But it was held that — 

S. 96B in express terms states that the office is held during 
pleasure. There is therefore no need for implication of this term, 
and no room for its exclusion. The argument for a limited and 
special kind of employment driring pleasure but with an added 
contractual term that the rules are to be observed is at once too 
artificial and too far-reaching to commend itself for acceptance.* 

The terms of s. 96B assure that the tenure of office, though at 
pleasure, will not be subject to capricious or arbitrary action but will 
be regulated by rules which are manifold and minute but capable of 
change ; and the appellant could be dismissed in spite of the failure to 
observe the procedure prescribed by them. 

It will be observed (1) that the important words of s. 96B, subject 
to the provisions of this Act and of rules made thereunder, have been in 
Cl. (1) of this section replaced by the words : ‘ except as expressly 
provided by this Act ’, and (2) the Public Service Commission under 
s. 266(3) (c) have to bo consulted by Government on all disciplinary 
matters affecting a civil servant, including memorials or petitions relating 
to such matter. This will ensure that complaints of any wrong done to 
him will be investigated by an impartial body independent of the 
Government department concerned. 

For other rules safeguarding the rights of officials, see ss. 241(3) 
and (5), 247 and 258-60. 


1 [1896] A.C. 575. 

2 (1937) 64 I. A. 40. 

3 ( 1937) 64 I.A. 55. 

* See the observations of Boche J. at p. 63. 
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241. — (1) Except as expressly provided by this 
appointments to the civil services of, and civil posts under, 
the Crown in India, shall, after the commencement of of service 
Part III of this Act, be made — 

[a] in the case of services of the Federation, and 

posts in connection with the affairs of the 
Federation, by the Governor-General or such 
person as he may direct ; 

(b) in the case of services of a Province, and posts in 

connection with the affairs of a Province, by 
the Governor or such person as he may direct. 

(2) Except as expressly provided by this Act, the 
conditions of service of persons serving His Majesty in 
a civil capacity in India shall, subject to the provisions 
of this section, be such as may be prescribed — 

(a) in the case of persons serving in connection with 

the affairs of the Federation, by rules made by 
the Governor-General or by some person or 
persons authorised by the Governor-General 
to make rules for the purpose ; 

(b) in the ease of persons serving in connection with 

the affairs of a Province, % rules made by the 
Governor of the Province or by some person or 
persons authorised by the Governor to make 
rules for the purpose : 

Provided that it shall not be necessary to make rules 
regulating the conditions of service of persons employed 
temporanly on the terms that their employment may be 
terminated on one month’s notice or less, and not hing 
in this subsection shall be construed as requiring the 
rules regulating the conditions of service of any class of 
persons to extend to any matter which appears to the 
rule-making authority to be a matter not suitable for regu- 
lation by rule in the case of that class. 

(3) The said rules shall be so framed as to secure — 

(a) that, in the case of a person who before the 

commencement of Part III of this Act was 
serving His Majesty in a civil capacity in . 

India, no order which alters or interprets to his 
disadvantage any rule by which his conditions 
of service are regulated shall be made except 
by an authority which would have been 
competent to make such an order on the eighth 
day of March, nineteen hundred and twenty- 
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six, or by some person empowered by the 
Secretary of State to give directions in that 
respect ; 

(6) that every such peieon as aforesaid shall have 
the same rights of appeal to the same autho- 
rities from any order which — 

(i) punishes or formally censures him ; or 
(u) alters or interprets to his disadvan- 
tage any rule by which his condi- 
tions of service are regulated ; or 
(ui) terminates his appointment other- 
wise than upon his reaching the 
age fixed for superannuation, 
as he would have had immediately before the 
commencement of Part III of this Act, or 
such similar rights of appeal to such corres- 
ponding authorities as may be directed by the 
Secretary of State or by some person 
empowered by the Secretary of State to give 
directions in that respect ; 

(c) that every other person serving His Majesty in 
a civil capacity in India shall have at least one 
appeal against any such order as aforesaid, 
not being an order of the Governor-General or 
a Governor. 

(4) Notwithstanding anything in this section, but 
subject to any other provision of this Act, Acts of the 
appropriate Legislature in India may regulate the condi- 
tions of service of persons serving His Majesty in a civil 
capacity in India, and any rules made under this section 
shall have effect subject to the provisions of any such Act : 

Provided that nothing in any such Act shall have effect 
so as to deprive any person of any rights required to be 
given to him by the provisions of the last preceding sub- 
section. 

(5) No rules made under this section and no Act of any 
Legislature in India shall be construed to limi t or abridge 
the power of the Governor-General or a Governor to deal 
with the case of any person serving His Majesty in a civil 
capacity in India in such manner as may appear to him to 
be just and equitable : 

Provided that, where any such rule or Act is applicable 
to the case of any person, the case shall not be dealt with 
in any manner less favourable to him than that provided 
by that rule or Act. 
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Subject to tlio provisions of the Ad, the Governor-General will 
make appointments to the civil services and civil posts of the Federa- 
tion. Similar appointments mil be made by the Governor in a Province. 

The Governor-General or some other person authorized by him will make 
rules regulating the conditions of service of persons employed in connexion 
with the affairs of the Federation. The Governor of a Province is charged 
with a simUar duty in respect of the Provincial civil services. It is 
provided, however, in subsection (3) that the rules so prescribed cannot 
adversely affect the conditions of service of those who are already in the 
civil employment of the Crown. Their existing rights are fully secured, 
including the right to appeal from any order which punished or formally 
censures them or which alters or interprets any rule regulating the condi- 
tion of service to their disadvantage or terminates their appointments 
prematurely As to the rights of present members of the Public Services , 
see J.C.R. 280-95. 

Cl. (5) ; This subsection provides for an additional protection of the 
interests of the services. The provisions of s. 12(d) and s. 52(6) impose 
on the Governor-General and on each of the Provincial Governors a special 
responsibility for the securing to members of the public services of any 
rights provided or preserved for them by the Act and the safeguarding 
of their legitimate interest s . The special responsibility which is expressed 
in wide terms extends to the rights conferred on public servants by the 
Act and also secures to them equitable and reasonable treatment in 
essential matters not covered specifically by statute. This subsection 
assures them of fair and equitable treatment for so long as they continue 
in service. This right to fair and just treatment is not, however, legally 
enforceable at the instance of the public servants.* 

By paragraph 15 (2) of the Government of India (Commencement and 
Transitory Provisions) Order, 1936, it has been provided that, until other 
provisions are made under the new Act, the conditions of service for 
officials existing immediately before the commencement of Part 111, 
shall continue to apply. 

242. — (1) In its application to appointmenta to, and Application 
to persons serving in, the railway services of the Federation, 
the last preceding section shall haye effect as if for any railway, 
reference to the Governor-General in paragraph (a) 
subsection (1), in paragraph (a) of subsection (2) and inteie^aph 
subsection (5) there were substituted a reference to the 
Federal Railway Authority. courts 

(2) In framing rules for the regulation of recruitment 
to superior railway posts, the Federal Railway Authority 
shall consult the Federal Public Service Commission, and 
in recruitment to such posts and in recruitment generally 
for railway purposes shall have due regard to the past 
association of the Anglo-Indian community with Railway 
Services in India, and particularly to the specific class, 
character, and numerical percentages of the posts hitherto 
held by members of that community and the remuneration 


1 See s. 248. 


2 See. notes to s. 12 (d). 
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attaching to such posts, and shall give effect to any instruc- 
tions which may be issued by the Governor-General for 
the pimpose of securing, so far as practicable to each com- 
munity in India a fair representation in the railway services 
of the Federation, but, save as aforesaid, it shall not be 
obligatory on the Authority to consult with, or otherwise 
avail themselves of the services of, the Federal Public 
Service Commission. 

(3) In framing the rules for the regulation of recruit- 
ment to posts in the Customs, Postal and Telegraph services, 
the Governor-General or person authorised by him in that 
behalf shall have due regard to the past association of the 
Anglo-Indian community with the said services, and parti- 
cularly to the specific class, character and numerical per- 
centages of the posts previously held in the said services 
by members of the said community and to the remuneration 
attaching to such posts. 

(4) In its application to appointments to, and to persons 
serving on, the staff attached to the Federal Court or 
the staff attached to a High Court, the said section shall 
have effect as if, in the case of the Federal Court, for any 
reference to the Governor-General in paragraph (a) of 
subsection (1), in paragraph {a) of subsection (2) and in 
subsection (5) there were substituted a reference to the 
Chief Justice of India and as if, in the case of a High Court, 
for any reference to the Governor in paragraph (6) of sub- 
section (1), in paragraph (6) of subsection (2) and in subsec- 
tion (5) there were substituted a reference to the chief 
justice of the court : 

Provided that — 

(а) in the case of the Federal Court, the Governor- 

General and, in the case of a High Court, 
the Governor may in his discretion require 
that in such cases as he may in his discretion 
direct no person not already attached to the 
court shaU be appointed to any office con- 
nected with the court save after consultation 
with the Federal Public Service Commission, 
or the Provincial Public Service Commission, 
as the case may be ; 

(б) rules made imder the said subsection (2) by a 

chief justice shall, so far as they relate to 
salaries, allowances, leave or pensions, require 
the approval of the Governor-General or, 
as the case may be, the Governor. 
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This section confers powers on the Statutory Railway Authority to 
make appointments in the railway services of the Federation and to 
regulate the conditions of such service. See s. 181. * 

Cl. {2) : This subsection requires tho statutory authority to consult ' 
the Public Services Commission * in framing rules for the regulation of . , 
recruitment to superior railway posts and in recruitment to such and 
other posts for railway purposes. 

This and the following subsection secure to the Anglo-Indian 
community special protection in tho matter of recruitment to posts in 
the railway, customs, postal and telegraph services. See J.C.R. 321. 

Special consideration is to be given to the claims of this community 
for employment in those services. 

As regards the percentage referred to in this subsection, see the 
Resolution of the Home Department of tho Government of India, dated 
4 July 1931, which contains rules for the determination and improvement 
of the representation of minorities in the public services. In accordance 
with this Resolution, the claims of the Anglo-Indians who, at present 
obtain 9 per cent of the Indian vacancies in the gazetted railway posts 
for which recruitment is made on an All-India basis, will be considered 
when and if their share Mis below 9 per cent, while 8 per cent of the 
railway subordinate posts filled by direct recruitment is to be reserved 
for Anglo-Indians. This subsection further requires that their claims 
shall receive due consideration in matters of remuneration also. 

A reference has been included in the Instrument of Instructions of 
the Governor-General and Governors to the fact that the legitimate 
interests of the minorities include their due representation in the Public 
Services. It would, of course, be incumbent on the Govemor-Gener^ 
and Governors, in the discharge of their special responsibility for the 
legitimate interests of the minorities, to see that no change is made in 
the percentages prescribed without their approval.* 

Cl. (4) : Appointments to the staff attached to the Federal Court 
are made by the Chief Justice of India and those to the staff attached to 
a High Court are to be made by the Chief Justice of that court. The 
Governor-General may, however, require the Chief Justice of India to 
make appointment to the Federal Court after consultation with the 
Federal Public Services Commission. Likewise, the Governor of a 
Province may require the Chief Justice of a High Court to make appoint- 
ments to that court after consultation with the Provincial Public Service 
Commission. 

This subsection, however, does not apply to the appointments of 
judges of the Federal Court or of a High Court. 

243. Notwithstanding anything in the foregoing pro- special 
visions of this chapter, the conditions of service of the 
subordinate ranks of the various police forces in India ^ 
shall be such as may be determined by or under the Acts 
relating to those forces respectively. 

See notes to s. 56. 


1 See Chapter m. 
s See B3. 12(e) and 62 (t). 

26 
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Becruitment by Secretary of State and provisions as to 
certain posts 


reoCT^dby commencement of Part III of 

Seorotaryof this Act appointments to the civil services known as the 
s*®*® Tnfhfl,n Uivil Ser-ri ce. the-India a, Medical Se rvice (Civil), 
and th g Indi an Police S^-vice (which last-mentioned service 
shall thereafter be known as ‘ the Indian Police ’) shall, 
until Parliament otherwise determines, be made-b^Tthe 


SegretarX-OlStater- 

(2fUntil Parliament otherwise determines, the Secre- 
tary of State may also make appointments to any service 
or services which at any time after the said date he may 
deem it necessary to establish for the purpose of securing 
the recruitment of suitable persons to fill civil posts in 
connection with the discharge of any functions of the 
Governor-General which the Governor-General is by or 
under this Act required to exercise in his discretion. 

(3) The respective strengths of the said services shall 
be such as the Secretary of State may from time to time 
prescribe, and the Secretary of State shall in each year 
cause to be laid before each House of Parliament a statement 
of the appointments made thereto and the vacancies 
therein. 

(4) It shall be the duty of the Governor-fieneral to 
keep the Secr^^ of State informed as to the^ operation 
of this section, and he may after the- expiration of such 
period as he thinks fit make recommendations for the modi- 
fication thereof. 

In discharg ing his functions under this subsectiDn, the 

Governor-General shall act in his discretion. 

• 


The Secretary of State is to contin ue - io make appointmen ts 
to the civil services known as the Indian Civil Service, the Indian Medical 
Service and the Indian Police upon an All-India basis. The proportions 
in which Indians and Europeans are to be recruited for them shall be 
as prescribed by the L ee Commis^ n, the recommendations of which have 
been mainly accepted'by the Secretary of State and have already been 
put into force. Eor the Indian Civil Service, it has been settled that 
20 . ner cent . of the superior pqste jb^ljie_ filled.-hy. the ap pointm ent of 
pro vincial civiL aervice officers to ‘ lis ted jps;^ ’ (i.e. posts reserved for 
members selected for the provincial serwce, such as the charge of a District 
or the post of a District and Sessions Judge) and that direct recruits in 
future should be Indian and European in equal numbers. On this basis, 
it was calculated that by 1939 half of the service would be Indian, half 
European, allowing for Indians in listed posts. 

For the Indian Police Servipe, direct recruitment was to be in the 
proportion of fivp Europeans ro three Indians ; allowing for promotion 
from the provincial service to hll 2(1 percent of all vacancies. This would 
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produce, it was estimated, a personnel, lialf Indian and half European 
by 1949. 

Under existing arrangements there is no direct recruitment for tHe 
Indian Medical Service (Civil). Vacancies are filled from among officers 
appointed to the Indian Medical Service who have had a period of military 
duty. This section cenfers on the Secretary of State powers (which he 
possesses under the old Act) to require the Provinces to employ a specified 
number of Indian Medical &rvice officers. 

Gl. {2} : The subsection mainly provides for appointments in the 
Ecclesiastical and Political departments. Recruitment to the Political- 
department has hitherto been indirect, vacancies being filled by transfers 
from the Indian Army and the Civil Service (mainly the Indian Civil 
Service) and to a small extent, by the promotion of subordinate political 
officers. 

Gl. (3) : The Secretary of State is required to prescribe the number 
and character of civil posts to be held by persons appointed by him and 
under s. 246, he can prohibit the filling of any posts declared to be a 
reserved post otherwise than by the appointment of one of these persons 
or the keeping vacant of any reserved post for a period longer than three 
months without the previous sanction of the Secretary of State or save 
under conditions prescribed by him. 

Gl. (4) ; The question of future recruitment for services mentioned 
in this section may be re-viewed by the Secretary of State, who may make 
recommendations for the modifications of the methods of recruitment 
provided herein, for the appointment of a greater number of Indians, 
for the diminution of the number of reserved posts and so of the number 
of officers to be appointed by him. Further, under subsection (2), the 
Parliament may determine that the Governor-General or the Governor 
may make the appointments referred to, instead of the Secretary of State. 
All these may be done by Parliament under ss. 244 and 246 without 
altering the Act itself. The J.P.C. in paragraph 298 of their Report stated 
that their recommendation (embodied in the Act) about the control by the 
Secretary of State over the appointments and posting of the higher officers 
was not intended to be a permanent and final solution of the difficult 
question . They approved of the principle of the W.P. Prop. 189 that after 
an interval, an enquiry should be held into the future recruitment to the 
I.C.S. and the Indian Police, the decision on the results of the enquiry 
resting with His Majesty’s ^vemment, subject to the approval of the 
Parliament. The Joint Committee were of opinion that the constitution 
Act should make provision for enabling the arrangements for recruitment 
and control of these two services to be varied without an amending Act. 


245. Until Parliament otherwise determines, theSpeoiai 
Secretary of State may for the purpose of securing efficiency 
in irrigation in any Province, appoint persons to any civil 
service of, or civil post under, the Crown in India concerned 
with irrigation. 

Irrigation, -under the Act, comes under the control of a responsible 
minister. The higher administrative posts in the irrigation service were 
under the old Act filled by members of the Indian Service of Enginnari^ 

Since 1924, on the recommendation of the Leo Commission, recruit- 
ment of irrigation engineers has been in the proportion of 40 Europeans 
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Beaeived 

posts 


and 40 Indians for every 100 appointments, the remainder being filled 
by officers promoted from the provincial services. In all cases, appoint- 
inbnts were made by the Secretary of State. This practice can no longer 
be continued under the Act, as the irrigation service becomes a provincial 
service. Under this section, power is, nevertheless, reserved to the Secre- 
tary of State, until otherwise determined by Parliament, to make recruit- 
ment to the irrigation service in any Province for the purpose of securing 
efficiency in irrigation. In the opinion of the Joint Select Committee,^ 
this power is to be exercised by the Secretary of State if a Provincial 
Government proves unable to secure a sufficient number of satisfactory 
recruits and if the economic po.sition of the Province and the welfare of its 
inhabitants are thereby prejudiced, it is for the Secretary of State to 
determine whether the recruitment in any Province shall be made by him 
under this section. 


246. — (1) The Secretary of State shall make rules 
specifying the number and character of the civil posts 
under the Crown (other than posts in connection with any 
functions of the Governor-General which the Governor- 
General is by or under this Act required to exercise in his 
discretion), which, subject to the provisions of this subsec- 
tion, are to be fiUed by persons appointed by the Secretary 
of State to a civil service of, or a civil post under, the Crown 
in India, and except under such conditions as may be pres- 
cribed in the rules no such post shall, without the previous 
sanction of the Secretary of State — 

(a) be kept vacant for more than three months ; or 

(b) be filled otherwise than by the appointment 

of such a person as aforesaid ; or 

(c) be held jointly with any other such post. 

(2) Appointments and postings to the said posts 
(heremafter in this Part of this Act referred to as ‘ reserved 
posts’) shall — 

(а) in the case of posts in connection with the affairs 

of the Federation, be made by the Governor- 
General, exercising his individual judgment ; 

(б) in the case of posts in connection with the affairs 

of a Province, be made by the Governor of 
the Province, exercising his individual judg- 
ment. 

(3) All rules made under this section shall, so soon 
as may be after they are made, be laid before each House 
of Parliament and, if either House of Parliament within 
the next subsequent twenty-eight days on which that 
House has sat after any such rule has been laid before it 


1 J.C.B. 309. 
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resolves that the rule shall be aimulled, the rule shall thence- 
forth be void but without prejudice to the validity of any- 
thing previously done thereunder or to the making of a 
new rule. 

Gl. (2) : This subsection puts restrictions on the control by ministers 
over officers appointed by the Secretary of State in the matter of their 
appointments and postings, as their orders relating thereto may be 
overruled by the Governor-General in the Federation or the Governor in 
a Province, exercising his individual judgement. 

See also s. 247(2) which provides that the matter of the promotion 
or suspension of such officers, and of leave for not less than three months 
are to be similarly regulated, by the Governor-General or the Governor. 

See notes under s. 244(4) and J.C.R. 298. 

247. — (1) The conditions of service of all persons Conditions 
appointed to a civil service or a civil post by the Secretary pe “[onTeto. 
of State shall — of persons 

(a) as respects pay, leave and pensions, and general secretary of 
rights in regard to medical attendance, be such 
as may be prescribed by rules to be made by 
the S ecreta-ry of St ate ; 

(i) as respects other matters with respect to which 
express provision is not made by this chapter, 
be such as may be prescribed by rules to be 
made by the Secretary of State in so far as 
he thinks fit to make such rules, and, in so 
far and so long as provision is not made by 
such rules, by rules to be made, as respects 
persons serving in connection with the affairs 
of the Federation, by the Governor-General 
or some person or persons authorised by the 
Governor-General to make rules for the 
purpose and, as respects persons serving 
in connection with the affairs of a Province, by 
the Governor of the Province or some person 
or persons authorised by the Governor to 
make rules for the purpose : 

Provided that no rule made under this subsection shah 
have effect so as to give to any person appointed to a civil 
service or civil post by the Secretary of State less favourable 
terms as respects remuneration or pension than were 
given to him by the rules in force on the date on which he 
was first appointed to his service or was appointed to his 
post. 

(2) Any nrnmntinn of a ny person appointed to a c ivil 
ser vice or a ci vil post by the Sectary Jot Btate or any 
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order ,j:elatiBg to leave ‘of not less thaai three months of 
any such person, or any order suspending any such person 
from"Office shall, if he is serving in connection with the 
affairs of the Federation, be made by the Governor-General 
exercising his individual judgment and, if he is serving 
in connection with the affairs of a Province, be made by 
the Governor exercising his individual judgment. 

(3) If any such person as aforesaid is suspended from 
office, his remrmeration shall not during the period of his 
suspension be reduced except to such extent, if any, as may 
be directed by the Governor-General exercising his indivi- 
dual judgment or, as the case may be, by the Governor 
exercising his individual judgment, 

(4) The salary and allowances of any such person as 
aforesaid shall, if he is serving in connection with the 
affairs of the Federation, be charged on the revenues of 
the Federation and^ if he is servmg in connectionTwifh" £Be 
affairs'TJflirProvince, be charged on the revenues of the 
Province : 

Provided that, if any such person is serving in connec- 
tion with the railways in India, so much only of his salary 
and allowances shall be charged on the revenues of the 
Federation as is not paid out of the Railway Fund. 

(5) Pensions payable to or in respect of any such 
person as aforesaid, and government contributions in 
respect of any such person to any..pensiQn fund or. .provident 
fund, shall be charged on the revenues of the Federation. 

(6) No award of a pension less than the maximum 
pension allowable under rules made under this section 
shall be made, except in each case with the consent of the 
Secretary of State, 

(7) No rules made under this section shall be construed 
to limit or abridge the power of the Secretary of State 
to deal with the case of any person serving His Majesty 
in a civil capacity in India in such manner as may appear 
to him to be just and equitable, and no rules made under 
this section by any person other than the Secretary of State 
shall be construed to limit or abridge the power of the 
Governor-General or, as the case may be, the Governor 
of a Province to deal with the case of any such person 
in such manner as may appear to hiTn to be just and equi- 
table : 

Provided that, where any rule made under this section 
is applicable to the case of any person, the case shall not 
be dealt with in any manner less favourable to him than 
that provided by the rule. 
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The provisions of this and the neit sections apply to persons 
appointed by the Secretary of State in CouncD before the commencement 
of this Act as also to persons to be appointed by the Secretary of State 
thereafter. The Secretary of State is to regulate the conditions of service 
of all persons appointed by him. Among the conditions of service 
which the Act secures to all such officers are the following : 

(i) A rightflfnomplaintto'thoGoveniQrJaenetalorihejGiOKBrnor 
against_ajiy. order ftom a,ii_official rajwrior affecting .hia..conditiBn of 
seniice. 

(ii) A right to the concurrence of the Governor-General or the 
Governor to any order of posting or to any order affecting emolu- 
ments or pensions and any order of formal censure. 

(iii) A right ,of appeal to the Secretary of State against orders 
passed by an authority in India — 

(a) of censure or punishment, 

(b) jaffeoting disadvantageously his conditions of service, 

(o) jiorminatmg his employment before the age of superannua- 
tion. 

For contingencies not susceptible of statutory definition, the special 
responsibility of the Governor-General and Governors, and the control 
which the Secretary of State and his advisers will exercise over the condi- 
tions of service of officers appointed by the Secretary of State, afford 
an additional protection to the officers. 

Pensipns^are. charged on federal revenues and the Governor-General 
has the'^power to secure payment, if necessary, by borrowing in the 
United Kingdom on the security of Indian revenues. 

Clmms for such pensions will lie against the Federal Government 
only, and if willbe the duty of that Government to make any necessary 
adjitistments with the Provinces. Thus, a claim to pension by an officer, 
appointed by the Secretary of State, who has served, from time to time 
in different Provinces will lie against the Federal Government, and the 
officer concerned will not bo required to make his claim against a number 
of authorities in respect of the different portions of his pension. Those 
who serve in appointments made by the Crown or the Secretary of State 
or serve in reserved posts or in military posts are assured freedom from 
Indian taxation on pensions if permanently resident outside India. 

See s. 272. 

248. — (1) If any person appointed to a civil service Rights m 
or a civil post by the Secretary of State is aggrieved by an 
order affecting his conditions of service and on due applica- appeals, etc. 
tion to the person by whom the order was made does not 
rec eive the redress to which he considers himself entitled, 
he may, without prejudice to any other mode of obtaining 
redress', complain, if he is serving in cpimection with the 
affairs of the Federation, to the Governor-General and," if 
heTOerying in cbhhecti^ with . the. affairs o f a Pro vince, 
to theUbvemof of the Province, and the Governor-General 
or Govimdr. 'as the case may be, shall examine into the 
complaint and cause such action to be taken thereon as 
appears to" hiisr exereising his' ihdi'^ual iudgment~fd be 
just and equitable.’ " ~ 
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(2) No order •which punishes or formally censures any 
such person as aforesaid, or affects adversely his emoluments 
or rights in respect of pension, or decides adverselyjto him 
the subject-matter of any memorial, shall be made except, 
if he is serving in connection with the affairs of the Federa- 
tion, by the.. Governor-General, exercising his individual 
judgment, or, if he is serving in connection with the affairs 
of a Province, by the Governor of that Province, exercising 
his individual judgment. 

(3) Any person appointed to a civil service or a civil 
post by the Secretary of State may appeal to the Secretary 
of State against any order made by any authority in India 
which punishes or formally censures him, or alters or inter- 
pret to his disadvantage any rule by which his conditions 
of service are regulated. 

(4) Any sums ordered to be paid out of the revenues of 
the Federation or a Province to or in respect of any such 
person as aforesaid on an appeal made under this section 
shall be charged on those revenues. 

See s. 241(3) (6) for right of appeal by officers serving before 1 A])ril 
1937. This section provides for a right of complaint or of appeal by 
an officer appointed after that date to the Governor-General, if he i.s 
serving the Federation, or to the Governor, if he is serving a Province. 

Compen- 249. — (1) If by reason of anything done under this 

Act the conations of service of any person appointed 
to a civil service or a civil post by the Secretary of State 
have been adversely affected, or if for any other reason 
it appears to the Secretary of State that compensation 
ought to be granted to, or in respect of, anyTuch person, 
he or his representatives shall be entitled to receive from 
the revenues of the Federation, or if the Secretary of State 
so directs, from the revenues of a Province, such com- 
pensation as the Secretary of State may consider just and 
equitable. 

(2) Any sum payable under this section from the 
revenues of the Federation or the revenues of a Province 
shall be charged on the revenues of the Federation, or, as 
the case may be, that Province. 

(3) For the avoidance of doubt it is hereby declared 
that the foregoing provisions of this section in no way 
prohibit expenditure by the Governor-General, or, as the 
case may be, the Governor, from the revenues of the Federa- 
tion or a i^ovince by way of compensation to persons 
who are serving or have served His Majesty in India in 
cases to which those pro-visions do not apply. 
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In addition to the rights and safeguards provided in this Act, 
officers appointed by the Secretary of State in Council before the Act 
comes into force, will have a ijght to su(ffi poippensation for the loss, of 
any existing right, as the Secretary of State may consider just and equi- 
table. A summary of the principal service rights, under the ol(riaw, 
of persons appointed either by the Secretary of State in Council or by 
any other authority is given in Appendix VII of the White Paper Some 
of the existing service rights have been conferred by the old Act ; others 
are embodied in statutory rules made by the Secretary of State in 
Council. But if these rights are varied under the provisions of the new 
Act, to the disadvantage of persons who have a valid claim to these 
rights, the Secretary of State may pay compensation . 

In addition to the provision for compensation for the loss of service 
rights, the Secretary of State has further been empowered to award 
compensation to any officer appointed by him in any other case in which 
he considers it just and equitable that compensation should be awarded. 

Provisions as to persons appointed by Secretary of State 
in Council, persons holding reserved posts and commis- 
sioned officers in civil emphyment 

250. — (1) Subject to the provisions of this section, AppUcation 
the provisions of the four last preceding sections and any 
rules made thereunder shall apply in relation to any person sections to 
who was appointed before the commencement of Part III 
of this Act by the Secretary of State in Council to a civil by Score- 
service of, or a civil post under, the Crown in India as they 
apply in relation to persons appointed to a civil service counca, 
or civil post by the Secretary of State, 

(2) Subject to the provisions of this section, the said persona 
sections and rules shall, in such cases and with such excep- 
tions and modifications as the Secretary of State may 
decide, also apply in relation to any person who — 

(a) not being a person appointed as aforesaid by the 

Secretary of State or the Secretary of State in 
Council, holds or has held a reserved post ; or 

(b) holds or has held any civil post under the Crown 

in India and is, or was when he was first 
appointed to such a post, an officer in His 
Majesty’s forces. 

(3) In relation to any person who was appointed 
before the commencement of Part III of this Act to a civil 
service of, or to a civil post under, the Crown in India, 
the provision contained in the sections aforesaid that no 
rule as to conditions of service shall have effect so as to give 
to any person less favourable terms as regards remuneration 
or pension than were given to him by the rules in force 


> At pp. 373-76 of the J.C.B. 
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on the date on which he was first appointed to his service 
or was appointed to his post, shall be construed as a provi- 
sion that no such rule shall have effect so as to give to any 
person less favourable terms as respects the said matters 
than were given to him by the rules in force immediately 
before the coming into operation of the rule. 

(4) In its application, by virtue of this section, to 
persons serving in the railway services of the Federation, 
the second of the four last preceding sections (which relates 
to the conditions of service, pensions, etc. of persons 
recruited by the Secretary of State) shall have efeot as 
if for any reference to the Governor-General in paragraph 
(b) of subsection (1) thereof and in subsections (2), (3) and 
(7) thereof there were substituted a reference to the Federal 
Railway Authority. 

(5) Any liability of the Federation or of any Province 
to or in respect of any person appointed before the com- 
mencement of Part III of this Act by the Secretary of 
State in Council to a civil service of, or a civil post under, 
the Crown in India, being a liability to pay a pension 
granted to or in respect of any such person or any other 
liability of such a nature as to have been enforceable in 
legal proceedings against the Secretary of State in Coimcil 
if this Act had not been passed, shall, notwithstanding 
anything in this Act, be deemed, for the purposes of the 
provisions of Part VII of this Act relating to legal proceed- 
ings, to be a liability arising under a statute passed before 
the commencement of Part III of this Act. 


For the definition of reserved posts, see s. 246. 

Cl. (d) ■ For Federal Railway Authority, see s. 181. 
Cl. [5) : See s. 178 of the Act, 


Staff of 
High Com. 
missiouer 
and 

Auditor 
of Indian 
Home 
Accounts 


Special provisions as to staffs of the High Commissiorier 
for India and the Auditor of Indian Home Accounts 

251. The provisions of this Part of this Act shall 
^Pply relation to appointments to, and to persons serving 
on, the staffs of the High Commissioner for Tnd ifl. and the 
Auditor of Indian Home Accounts as if the service of 
members of those staffs were service rendered in India : 
Provided that — 

(a) appointments to the staff of the Auditor of 
Indian Home Accounts shall be made by 
him subject, as respects numbers, salaries 
and qualifications, to the approval of the 
Governor-General in his discretion ; and 
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(6) in relation to that staff the functions of the 
Governor-General under this Part of this 
Act shall be exercised by him in his discretion. 

For High Commissioner, see a. 302 ; for Auditor of Indian Home 
Accounts, see s. 170. 

252. — (1) AU persons who immediately before 
commencement of Part III of this Act were members of 
the staff of the High Commissioner for India, or members 
of the staff of the Auditor of the accounts of the Secretary mifaione?' 
of State in Council, shall continue to be, or shall become, 
members of the staff of the High Commissioner for India indiaa*^ 
or, as the case may be, of the Auditor of Indian Home Home 

A j ^ Accounts 

Accounts. 

(2) All such persons as aforesaid shall hold their offices 
or posts subject to like conditions of service as to remu- 
neration, pensions or otherwise, as theretofore, or not less 
favourable conditions, and shall be entitled to reckon 
for purposes of pension any service which they would have 
been entitled to reckon if this Act had not been passed. 

(3) The salaries, allowances and pensions payable to, 
or in respect of, such of the persons aforesaid as were 
members of the staff of the Auditor of the accounts of 
the Secretary of State in Council shall be charged on the 
revenues of the Federation, and the salaries, allowances 
and pensions payable to, or in respect of, other such persons 
as aforesaid shall be so charged in so far as those salaries, 
allowances and pensions would, but for the passing of this 
Act, have been payable without being submitted to the 
vote of the Legislative Assembly of the Indian Legislature. 

Persons serving in the office of the High Commissioner for India 
or of the Auditor of Indian Homo Accounts are to continue service on 
the same conditions as before. Their salaries, allowances and pensions 
are charged on the revenues of the Federation. Under s. 157(2), the 
Federation, or a Province utilizing the services of the High Commissioner, 
shall keep him in funds for the payment of pensions so charged on the 
revenues. 


Special Provisions as to Judicial Officers 


253. — (1) The provisions of this chapter shall not apply Judges 
to the judges of the Federal Court or of any Hi g h 
Court : Court and 


Provided that — 


High Courts 


{a) for the purposes of this section a member of any 
of the civil services of the Crown in India who 
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is acting temporarily as a judge of a High 
Court shall not be deemed to be a judge of 
that Court : 

(6) nothing in this section shall be construed as 
preventing the Orders in Council relating to 
the salaries, leave and pensions of judges of the 
Federal Court, or of any High Court, from 
applying to such of those judges as were, 
before they were appointed judges, members 
of a civil service of the Crown in India, such 
of the rules relating to that service as may 
appear to His Majesty to be properly appli- 
cable in relation to them : 

(c) nothing in this section shall be construed as 
excluding the of&ce of judge of the Federal 
Court or of a High Court from the operation 
of the provisions of this chapter with respect 
to the eligibility for civil office of persons who 
are not British subjects. 

(2) Any pension which under the rules in force imme- 
diately before the commencement of Part III of this Act 
was payable to or in respect of any person who, having been 
a judge of a High Court within the meaning of this Act 
or of the High Court at Rangoon, retired before the com- 
mencement of the said Part III shall, notwithstanding 
anything in this Act or the Government of Burma Act, 
1935, continue to be payable in accordance with those rules 
and shall be charged on the revenues of the Federation. 

(3) Any liability of the Federation or of any Province 
to or in respect of any person who is, at the commencement 
of Part III of this Act, a judge of a High Court within the 
meaning of this Act, or to or in respect of any such person 
as is mentioned in subsection (2) of this section, being a 
liability to pay a pension granted to or in respect of any such 
person or any other liability of such a nature as to have 
been enforceable in legal proceedings against the Secretary 
of State in Council if this Act had not been passed, shall, 
notwithstanding anything in this Act or the Government 
of Burma Act, 1935, be deemed, for the purposes of the 
provisions of Part VII of this Act relating to legal proceed- 
ings, to be a liability arising under a statute passed before 
the commencement of Part III of this Act. 


Gl. (3) : See s. 178 of the Act. 
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254. — (1) Appointments of persons to be, and the District 
posting and promotion of, district judges in any Province 
shall be made by the Governor of the Province, exercisihg 

his individual judgment, and the High Court shall be 
consulted before a recommendation as to the making of 
any such appointment is submitted to the Governor. 

(2) A person not already in the service of His Majesty 
shall only be eligible to be appointed a district judge if 
he has been for not less than five years a barrister, a member 
of the Faculty of Advocates in Scotland, or a pleader and 
is recommended by the High Court for appointment. 

(3) In this and the next succeeding section the expres- 
sion ‘ district judge ’ includes additional district judge, 
joint district judge, assistant district judge, chief judge 
of a small cause court, chief presidency magistrate, sessions 
judge, additional sessions judge, and assistant sessions 
judge. 

The ai BPoint ment. posting and promotion of district judges will be 
made by the Governor in the exercise of his individual judgement, on the 
recommendation of the minister made' after consulting the High Court. 

The term district judge is defined in Cl,. (3). A recommendation to the 
Governor by the minister for the appointment of a member of the sub- 
ordinate civil service as district judge is to be made after the approval 
of the Public Service Commission and of the High Court. A recommend- 
ation as to direct appointments from the Bar is to be made from among 
the persons nominated by the High Court subject to general regulations 
in force regarding communal proportions. Promotions of district 
judges (except automatic time scale promotions) are to be made by the 
Governor in his individual judgement on the recommendation of the 
minister after consultation with the High Court. See J.C.R. 340. 

255. — (1) The Governor of each Province shall, after Subordinate 
consultation with the Provincial Public Service Commission 

and with the High Court, make rules defining the standard 
of qualifications to be attained by persons desirous of 
entering the subordinate civil judicial service of a Province. 

In this section, the expression ‘ subordinate civil 
judicial service ’ means a service consisting exclusively 
of persons intended to fill civU judicial posts inferior to 
the post of district judge. 

(2) The Provincial Public Service Commission for each 
Province, after holding such examinations, if any, as 
the Governor may think necessary, shall from time to 
time out of the candidates for appointment to the sub- 
ordinate civil judicial service of the Province Tnalra a list 
or lists of the persons whom they consider fit for appoint- 
ment to that service, and appointments to that service 
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a hnll be made by the Governor from the persons included 
in the list or lists in accordance with such regulations 
as ’may from time to time be made by him as to the number 
of persons in the said service who are to belong to the 
different communities in the Province. 

(3) The posting and promotion of, and the grant of 
leave to, persons belonging to the subordinate civil judicial 
service of a Province and holdmg any post inferior to the 
post of district judge, shall be in the hands of the High 
Court, but nothing in this section shall be construed as 
taking away from any such person the right of appeal 
required to be given to him by the foregoing provisions 
of this chapter, or as authorising the High Court to deal 
with any such person otherwise than in accordance with 
the conditions of his service prescribed thereunder. 

The Joint Committee were of opinion that the appointments 
to the subordinate judiciary must be made by the authorities in India 
who will exercise a certain measure of control over the judges after their 
appointment, specially in regard to promotion and posting. Reference 
was made to the mischiefs which may result from a system under which 
promotion depended upon a minister exposed to pressure from the 
members of the Legislatures. Nothing is more likely to sap the indepen- 
dence of a magistrate than the knowledge that his career depends upon the 
favour of a minister who may be influenced by others. The Joint Com- 
mittee in paragraph 337 of their Report lay stress on the desirability of 
the independence of the subordinate judiciary being placed beyond ques- 
tion ; (which is even more important that the independence of the 
superior judges). The Joint Committee recommend that a strict 
rule should be enforced that recommendation or canvassing by any 
member of the Legislature on behalf of a member of the subordinate 
judiciary should bo sufficient to disqualify that candidate, whatever may 
be his merits. See par. 338. 

They add : 

We would admit no exception to this rule, which has for many 
years been accepted without question in the Civil Service of the 
United Kingdom. We do not for a moment suggest that Indian 
Ministers will bo willing to adopt any lower standards ; but this is 
a matter in which the right principle ought to be laid down at the 
very outset of the new constitutional order ; and the observations 
which we have thought it our duty to make may perhaps serve in 
future to strengthen the hands of Ministers who find tJieraselves 
exposed to improper pressure from those whose standards may not 
be as high as their own. 

As regards the subordinate civil judicial service, the Joint Com- 
mittee recommend that the Governor on the advice of his minister, 
after consultation with the Provincial Public Service Commission and 
with the High Court, should make nzles for the qualification of candidates. 
Then the candidates are to be selected for appointment by the Public 
Service Commission in consultation with the High Court, subject to general 
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regulations made by the Provincial Government as to the observance 
of communal proportions. The introduction of communal considerations 
in the matter of appointments to the judiciary is against precedent 
and principle, which hitherto has been the appointment of the most suit- 
able person, irrespective of his religion, race or caste. The Public Service 
Commission will forward the names of the selected candidates to the 
minister and appointments will be made by the Governor. Promotion, 
postings and leave are to be in the hands of the High Court subject to 
the usual right of appeal open to all civil servants under Part X, Chapter 
II. At present in Bengal, appointments to the subordinate civil judicial 
service are made by the Governor on the recommendation of the High 
Court. 

256. No recommendation shall be made for the grant 

of magisterial powers or of enhanced magisterial powers ”^raoy 
to, or the withdrawal of any magisterial powers from, 
any person save after consultation with the district magis- 
trate of the district in which he is working, or with the 
Chief Presidency magistrate, as the case may be. 

In the case of the subordinate criminal magistracy, the Joint Com. 
mittee in paragraph 341 of their Report recommended that appointments 
to this service should be made from candidates selected by the Public 
Service Commission, by the Governor acting on the advice of his ministers. 

Under s. 266 of this Act, it is the duty of the Commission to conduct 
examinations for appointments to the services of the Province. Under 
s. 267, an Act of the Provincial Legislature may provide for the exer- 
cise of additional functions by the Provincial Public Service Commission. 

In the case of subsequent promotions or postings, the Joint Com- 
mittee remark, the minister should ask for recommendations of the 
district magistrate, in consultation, where necessary, with the Sessions 
Judge ; and if these recommendations are disregarded, some machi- 
nery should be devised for bringing the matter to the notice of the 
Governor. 

Special Provisions as to Political DepartmerU 

257. — (1) Subject to the provisions of this section, the officers of 
provisions of this Part of this Act shall not apply in relation depaiSnent 
to persons wholly or mainly employed in connection with 

the exercise of the functions of the Crown in its relations 
with Indian States. 

(2) Notwithstanding anything in the preceding sub- 
section, all persons so employed immediately before the 
commencement of Part III of this Act shall hold their 
offices or posts subject to the like conditions or service as 
to remuneration, pensions or otherwise as theretofore or 
not less favourable conditions, and in relation to those 
persons anything which might, but for the passing of this 
Act, have been done by or in relation to the Secretary 
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of State in Council shall be done by or in relation to the 
Secretary of State, acting with the concurrence of his 
advisers. 

(3) Nothing in this section shall be construed as 
affecting the application to such persons of the rule of 
law that, except as otherwise provided by statute, every 
person employed under the Crown holds ojG&ce during Eds 
Majesty’s pleasure. 

The total strength of the Political department, of which the Governor- 
General himself held the portfolio, on 1 October 1933, was 108. They 
included, on the External side, the Secretariat, district and judicial 
appointments in Baluchistan and North-West Frontier Province and in 
the political agencies in tribal territory, political agencies in the Persian 
Gulf and a proportion of consular appointments in Persia ; such appoint- 
ments as those at the legations in Afganistan and Nepal and the Consulate- 
General at Kashgar. On the Internal side they included the appointments 
to political agencies and residencies through which the relations of the 
Crown with the Indian States are concluded ; and the civil administra- 
tion of the Cantonment areas in the Indian States.^ 

The Secretary of State will recruit officers to the reserved departments 
of External affairs and the department which will be responsible for 
conducting relations with non-federated States in all matters and with 
the Federated States in matters not accepted as federal by their Eulers 
in their Instruments of Accession. Officers of the Indian Army and 
members of the Indian Civil Service appointed to the department by 
the Governor-General and His Majesty’s representative will enjoy the 
same measure of protection as has been accorded to officers appointed 
to the Services by the Secretary of State. 

Under Cl. (2) of this section, declaration has been made by His 
Majesty’s representative for the exercise of the functions of the Crown 
in its relation with the Indian States.® 

During His Majesty’s pleasure : See notes to s. 240(1). 

Provisions for the protection of certain existing officers 

258. — (1) No civil post which, immediately before the 
commencement of Part HI of this Act, was a post in, 
or a post required to be held by some member of, a Central 
Service Class I, a Central Service Class II, a Railway Service 
Class I, a Railway Service Class II, or a Provincial Service, 
shall, if the abolition thereof would adversely affect any 
person who immediately before the said date was a member 
of any such service, be abolished, except — 

(a) in the case of a post in connection with the affairs 
of the Federation, by the Governor-General 
exercising his individual judgment ; 

1 See par. 303 of the Joint Select Committee Report. 

S See the Gazette of India Extraordinary, April 1, 1937, p. 381 — ^Notif. 
1— Fed. I. 
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(6) in the case of a post in connection with the affairs 
of a Province, by the Governor of the Province 
exercising his individual j udgment. 

(2) No rule or order affecting adversely the pay, 
allowances or pensions payable to, or in respect of, a person 
appointed before the coming into operation of this Part 
of this Act to a Central Service Class I, to a Railway Service 
Class I, or to a Provincial service, and no order upon a 
memorial submitted by any such person, shall be made 
except — 

(а) in the case of a person who is serving or has 

served in connection with the affairs of the 
Federation, by the Governor-General exercis- 
ing his individual judgment ; 

(б) in the case of a person who is serving or has 

served in connection with the affairs of a 
Province, by the Governor of the Province 
exercising his individual judgment. 

(3) In relation to any person mentioned in this section 
who was appointed to a civil service of, or civil post under, 
the Crown in India by the Secretary of State or the Secretary 
of State in Council, or is an officer in His Majesty’s forces, 
the foregoing provisions of this section shall have effect 
as if for the reference to the Governor-General or the 
Governor, as the case may be, there was substituted a 
reference to the Secretary of State. 

Central Service, Railway Service, and Provincial Service are defined 
in s. 277(1). 

Ss. 258-60 deal -with the protection of the rights of officers in employ- 
ment before Part III of the Act came into force or those who have retired 
before that date. The rights of the former class of officers are not to 
be prejudicially affected by subsequent changes, unless so made by the 
Governor-General or the Governor in the exercise of his individual judge- 
ment regarding central posts or provincial posts respectively. The 
right of appeal to these officers is given to the Governor-General or the 
Governor, as the case may be, exercising his individual judgement. A 
special provision is made regarding certain officials serving on or before 
1 April 1924, prior the Lee Commission recommendations. The salaries 
and allowances of such officials are to be charged on the revenues of the 
Pederation or of the Province, as the case may be. Pensions and Govern- 
ment contributions to Provident or Pension Fund are to be charged on 
the federal revenues. Generally, as regards pensions to officials who have 
retired before Part III of this Act came into force, they are, if payable 
by a local Government under the old Act, to be paid out of provincial 
revenues, and in other cases, out of federal revenues. See J.C.B. 280-94. 

For rules safeguarding the rights of officials, see ss. 240, 241 
and 247. 


27 
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259. — (1) The salai^ and allowances of any person 
who was appointed before the first day of April, nineteen 
hiindred and twenty-four, otherwise than by the Secretary 
of State in Council, to a service or a post which at any 
time between that date and the coming mto operation of 
this Part of this Act was classified as a superior service or 
post shall be charged, if he is serving in connection with 
the affairs of the Federation, on the revenues of the Federa- 
tion and, if he is serving in connection with the affairs 
of a Province, on the revenues of that Province : 

Provided that, if any such person as aforesaid is 
serving m connection with the railways in India, so much 
only of his salary and allowances shall be charged on the 
revenues of the Federation as is not paid out of the railway 
fund. 

(2) Any pension payable to or in respect of a person 
appointed as aforesaid, and any government contributions 
to any provident fund or pensions fund in respect of any 
such person, shall be charged on the revenues of the Federa- 
tion. 

(3) The provisions of the last preceding subsection 
shall also apply in relation to persons who retired before 
the first day of April, nineteen hundred and twenty-four, 
and before they retired belonged to services or held posts 
which were as from the said date classified as superior 
services or posts, or which are declared by the Secretary of 
State to have been services or posts equivalent in character 
to services or posts so classified. 

See notes under s. 258. 

260. — (1) Except as otherwise expressly provided in 
this chapter, any pension payable to or in respect of any 
person, who having been appointed to a civil service of, 
or a civil post under, the Crown in India, retired from 
the service of His Majesty before the commencement of 
Part ni of this Act shall, if it would have been payable 
by the Local Government in any Province if this Act had 
not passed, be paid out of the revenues of the corresponding 
Province and in any other case shall be paid out of the 
revenues of the Federation. 

(2) Any pension payable to or in respect of any person 
who, having served in Burma or Aden, retired from an 
All-India Service, a Central Service Class I, a Central 
Service Class 11, a Railway Service Class I, or a Railway 
Service Class II, before the commencement of Part III 
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of this Act shall be paid out of the revenues of the Federa- 
tion, but save as aforesaid nothing in this section applies 
to any person who retired after service in Burma or Aden.* 

See notes under s. 258. 


Miscellaneous 

261 . The powers conferred by this and the subsequent Seoretary of 
chapters of this Part of this Act on the Secretary of State 
shall not be exercisable by him except with the concurrence ourrence of 

(, 1 • j • his adviseTS 

of his advisers. 


Under s. 278, the Secretary of State will have a body of persons 
appointed by him to advise him on any matter relating to India on 
which ho may desire their advice. It will be entirely within his discretion 
whether or not ho consults with his advisers on any matter unless other- 
wise expressly provided in this Act. S. 261 provides for an exception. 
See J.C.R. 386. 


262. — (1) The Ruler or a subject of a Federated Eligibility 
State shall be eligible to hold any civil office under the 
Crown in India in connection with the affairs of the are not 
Federation, and the Governor-General may declare that^bj^g 
the Ruler or any subject of a specified Indian State which 
is not a Federated State, or any native of a specified tribal 
area or territory adjacent to India, shaE be eligible to 
hold any such office, being an office specified in the declara- 
tion. 

(2) The Governor of a Province may declare that 
the Ruler or any subject of a specified Indian State, or 
any native of a specified tribal area or territory adjacent 
to India, shaE be eligible to hold any civil office in connection 
with the affairs of the Province, being an office specified 
in the declaration. 

(3) The Secretary of State may declare that any 
named subject of an Indian State, or any named native 
of a tribal area or territory adjacent to India, shaE be 
eligible for appointment by him to any civE service under 
the Crown in India to which he makes appointments, and 
any person who, having been so declared ehgible, is 
appointed to such a service, shaE be eligible to hold any 
civE office under the Crown in India. 

(4) Subject as aforesaid and to any other express 
provisions of this Act, no person who is not a British subject 
shaE be eligible to hold any office under the Crown in India : 

Provided that the Governor-General or, in relation 
to a Province, the Governor may authorise the temporary 
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employment for any purpose of a person who is not a British 
subject. 

* (5) In the discharge of his functions under this section 
the Governor-General or the Governor of a Province shall 
exercise his individual judgment. 

Only Britiah subjects are eligible to bold offices under the Crown 
in. India, but an exception is made in the ease of Rulers and subjects 
of Federated States, without reciprocity. See J.C.R. 367. For a period 
of twelve months from the date of the commencement of Part III, a 
person who immediately before this date was holding an office rmder the 
Crown and who is not a British subject and about whom a declaration 
entitling him to hold the offiee has not been made, is not disqualified 
fi:om continuing to hold that offiee. See paragraph 15 (1) of the Govern- 
ment of India (Commencement and Transitory Provisions) Order, 1936. 

263. If an agreement is made between the Federation 
and one or more Provinces, or between two or more 
Provinces, for the maintenance or creation of a service 
common to the Federation and one or more Provinces, 
or common to two or more Provinces, or for the main- 
tenance or creation of a post the functions whereof are 
not restricted to the affairs of the Federation or one 
Province, the agreement may make provision that the 
Governor-General or any Governor, or any Public Service 
Commission, shall do in relation to that service or post 
anything which would under the provisions of this chapter 
be done by the Governor or the Provincial Public Service 
Commission if the service or post was a service or post 
in connection with the affairs of one Province only. 



CHAPTEE ni 


PUBLIC SERVICE COMMISSION 
INTRODTJCTION 

Functions under Speaking of the functions of the Public Service 
the new Act Commission, Sir Samuel Hnare said in Parliament : 

It was the definite view of the Joint Select Committee, and it is 
the definite view of my advisers here and in India, that the Public 
Service Commission had mu ch better be advisory. Experience goes 
to show that they are likely to have more influence if they are 
advisory than if they have mandatory powers. The danger is that 
if you give them mandatory powers, you then set up two governments 
in a Province, and two governments at Centre, and there is every- 
thing to be said against a procedure of that kind. Prom many 
points of view, it is much better that they should be advisory.^ 

Under the new Act, therefore, the Public Service Commissions are 
purely advisory bodies and must be consulted with regard to civil services 
and civil posts : (a) on_^ matters relating to methods of recrui^ent ; 
(6) on the principles to be'ToUowed in making appointments and in 
making promotion^ and transfers from one service to another ^d on 
the suitability of candidates for such appointments, promotions and 
transfers ; (c) on aU disciplinary matters ; and {d) on certain claims 
for costs or pensions. 

„ , The reasons which prompted the establishment of 

establlstonent Public Service Commission in India have been 
set forth in various state papers. 

The first official reference to the establishment of such a Commission 
is to be found in paragraph 55 of the Pirst Despatch on the Indian 
Constitutional Reforms, dated 5 March 1919, which is as follows : 

In most of the Dominions where responsible government has 
been established, the need has been felt of protecting the public 
services from political influence by the establishment of some per- 
manent office primarily charged ’with the regulation of service 
matters. We are not prepared at present to develop the case fiilly 
for the establishment in India of a Public Service Commission, 
but we feel that the prospect that the services may come more and 
more under ministerial control affords strong ground for instituting 
such a body. 

In 1919, it was enacted in the Government of India Act that : 

There shall be established in India a Public Service Commission 
which shall discharge in regard to recruitment and control of the 
public services in India such functions as may be assigned thereto 
by rules made by the Secretary of State in Council. 

But it was not till 1926 that the Central Public Service Commission was 
constituted, following on the recommendations of the Royal Commission 
on the Superior Services in India (commonly known as the Lee Commission) 


1 Par. Deb., Vol. 300, Col. 868. 
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in its Report dated 27 MarcH 1924. The Royal Cominission stressed 
the need for the establishment of a Public Service Commission in India 
in •the following terms : 

Wherever democratic institutions exist, experience has shown 
that to secure an efficient Civil Service, it is essential to protect it 
as far as possible from political or personal influences and to give 
it that position of stability and security which is vital to its success- 
ful working as the impartial and efficient instrument by which 
Governments, of whatever political complexion, may give effect to 
their policies. 

In countries where this principle has been neglected and where 
the ‘ spoils ’ system has taken its place, an inefficient and dis- 
organized Civil Service has been the inevitable result and corruption 
has been rampant. 

In America, a Civil Service Commission has been constituted to 
control recruitment of the services, but for the purpose of India, it 
is from the Dominions that more relevant and more useful lessons 
can perhaps be drawn. 

Canada, Australia and South Africa now possess Public or Civil 
Service Acts regulating the position and control of the Public 
Services, and a common feature of them all is the constitution of a 
Public Service Commission to which the duty of administering the 
Act is entrusted. 


The constitution and functions of the Central Public Service 
Commission established in 1926 for. the AU-India 
r> higher Central Services were laid down by 

statutory rules made under, old s. 96C. The Simon 
Commission in their Report ^ summarized the powers 
and functions of the Public Service Commission. The Madras Service 
Commission was established under an Act of the Madras Legislature in 
1929. In Punjab, the legislation necessary for setting up a Commission 
was passed, but it was not established. The provisions of the new Act 
providing for the establishment of the Federal and the Provincial Public 
Service Commissions are framed on the lines of the statutory rules made 
under old s. 96C. 

In Great Britain and the Dominions, where there is responsible 
government, the accepted principle has been that for 
Protection of protection of the public services against political 
En^^d personal influences, and for thefr efficient work, 

® there must be a permanent body, independent of the 

ministers, to regulate and control such services. 

Thus in England, the recruitment to the civil services is in the hands 
of the Civil Service Commissioners, and a minister does not deal with the 
matter of appointment, promotion or posting of civil servants ; and in 
fact, since the Great War, the real control of the civil services has been 
in the hands of the Whitley Councils, composed of officials appointed half 
bj' Government and half by the services themselves. 

In the Dominions, the system is different. Here wide and ample 
In the Domi- PO^®rs of regulation and control over the public 

nions ' services have been given to Public Service Commis- 

sions. These powers have been conferred gradually by 
statute as being the only means of checking the corruption and inefficiency 
which resulted from unrestricted political patronage. 


1 Vol. II, par. 337. 
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Thus in Canada, Australia and South Africa, Public Service Com- 
missions, instituted by statute, are responsible for aU appointments, 
promotions and transfers in the civil services, and are the final authority 
in all disciplinary matters. They make an annual report on the organiza- 
tion and the staff of each department of the civil services. 

In these countries, no control over the services is left to responsible 
ministers, and the grant of mandatory powers to the Public Service 
Commissions there does not appear to have caused confusion or conflict of 
powers, in spite of Sir Samuel Hoarc’s objections to the principle under- 
lying such grant. 

It will be seen therefore, that in comparison with the powers and 


Restricted 
powers in India 


functions of the Public Service Commissions estab- 
lished in the Dominions, those of the Public Service 
Commissions constituted under the Government of 


India Act are very restricted. Not only are the functions of the latter 
purely advisory, but their advice is practically confined to questions of 
recruitment to the services and to disciplinary matters. 

It follows therefore that, though the Public Service Commissions 
in India may succeed in preventing political considerations from affecting 
recruitment to the services, they have no power of regulation or control 
over the members of the services after appointment and are unable to 
protect them from political or other influences. 

If the Public Service Commissions in India are to carry out properly 
. even the limited duties and functions assigned to them 

♦ seems essential that a firm convention 

nf should be established that their advice must, save in 

exceptional cases, be accepted. The Simon Com- 
mission in Vol. II, paragraph 337 of their Report refer to the conventions 
already established as regards the Central Public Service Commission. 
They remark that in no single instance has the Government of India 
acted contrary to the advice of the Commission in making appointments ; 
and in regard to the Commisaion’s quasi-judicial considerations of appeals, 
it has been established that though the advice of the Commission is not 
formally binding on the Government of India, it shall be accepted save 
in exceptional circumstances. The Simon Commission Report recom- 
mends that the Provincial Governments should undertake to observe the 


same conventions in relation to the findings of the Provincial Commissions 
as are observed by the Government of India in its dealings with the 
Central Commission. The remarks of the Simon Commission as to the 


establishment of the convention are based on the letter from the 


Government of India in July 1927 addressed to aU local Governments to 
the effect that with the approval of the Secretary of State in Cotmcil, the 
Government of India had decided to establish a convention that the 


advice of the Federal Public Service Commission shall, save in exceptional 
circumstances, be accepted in (1) quasi- judicial cases, e.g. disciplinary 
cases and interpretation of existing conditions of service ; and (2) selec- 
tions for appointment of candidates by nomination, subject to any special 
directions that may be given to the Commission regardmg the class of 
candidates to be nominated. It was farther stated in the letter that 


though as then constituted, the Commission was merely an advisory body, 
the Government of India considered that if it was to fulfil the objects for 
which it was brought into existence, it should be given a measure of 
authority which, without unduly derogating from the constitutional 
position of Government, should assure the services of an impartial and 
disinterested decision in matters vitally affecting their welfare. 
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_ . . In view of the experience of the Dominions, it seems 

** Mkely that the question of extending the powers and 
functions of the Public Service Commissions in India 
will arise before long. 

Public Semice Commissions 

264. — (1) Subject to the provisions of this section, 
there shall be a Public Service Commission for the Federa- 
tion and a Public Service Commission for each Province. 

(2) Tw^o or more Provinces may jigree — 

(а) that there shall be one Public Service Commission 

for that group of Provinces ; or 

(б) that the Public Service Commission for one of the 

Provinces shall serve the needs of all the 

Provinces, 

and any such agreement may contain such incidental and 
consequential provisions as may appear necessary or 
desirable for giving effect to the purposes of the agreement 
and shall, in the case of an agreement that there shall be 
one Commission for a group of Provinces, specify by what 
Governor or Governors the functions which are under this 
Part of this Act to be discharged by the Governor of a 
Province are to be discharged. 

(3) The Public Service Commission for the Federation 
if requested so to do by the Governor of a Province may, 
with the approval of the Governor-General, agree to serve 
aU or any of the needs of the Province. 

(4) References in this Act to the Federal Public 
Service Commission or a Provincial Public Service Com- 
mission shall, unless the context otherwise requires, be 
construed as references to the Commission serving the 
needs of the Federation or, as the case may be, the Province 
as respects the particular matter in question. 

265. — (1) The chairman and other members of a 
Public Service Commission shall be appointed in the case 
of the Federal Commission, by the_ Governor-General in 
his discretion, and in the case of a Provincial Commission, 
by the Gov erno r of the Province in his discretion : 

Provided that at least one-half of the members of 
every Public, Service CommiMion shall he persons who 
at the., dates of their_ respective appointments have h^d 
office for.at leaatten years under the Grown in India. 

(2) In the case of the Federal Commission, the 
Governor-General in his discretion and, in the case of a 
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Provincial Commission, the Governor of the Province in his 
di scretio n may by regulations — 

(oiTcletermine the number of members of the com- 
mission, their tenure of ofihce and their condi- 
tions of service ; and 

(^) make provision with respect to the numbers of 

' staff of the commission and their conditions 
of service. 

(3) On ceasing to hold of6.ce-- 

(а) \ the chairman of the Federal Commission shall 

be ineligible for further employment under the 
Crown in India ; 

(б) the chairman of a Provincial Commission shall 

\.,be eligible for appointment aa-.±he chairmaa 
or §;jnember of the Federal Commission, or 
as the chairman of another Pro vinolaL Com- 
mission, but not for any other- employment 
under the Crown in India ; 

(c) no other member of the Federal or of any Provin- 
cial Commission shall be eligible for any other 
appointment under the Crown in India 
without the approval, in the case of an 
appointment in connection with the affairs 
of a Province, of the Governor of the Province 
in his discretion and, in the case of any other 
appointment, of the Governor-General in his 
discretion. 

Under 01. (2) of this section, the Governor-General has made the 
Federal Public Service Commission (Conditions of Service) Regulation, 

Gazette of India Extraordinary, dated 1 April 1937, p. 370. Correspond- 
ing Regulations have been made by the Provincial Governors. 

266. — (1) It shall be the duty of the Federal and ^'"nctions 
the Provincial Public Service Commissions to conduct 
exa minat ions for appointments to the semcesTof^he Commis- 
Federation and the services of the Province respecti^yely. 

(2) It shall also be the duty of the Federal Public 
Service Commission, if requested by any two or more 
Provinces so to do, to assist those Provinces in framing 
and operating schemes of joint recruitment for their forest 
services, and any other services for which candidates possess- 
ing special qualifications are required. 

(3) The Secretary of State as respects services and 
posts to which appointments are made by him, the Governor- 
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General in his discretion as respects other services and 
posts in connection with the affairs of the Federation, 
and the Governor in his discretion as respects other services 
and posts in connection with the affairs of a Province, 
may make regulations specifying the matters on which 
either generally, or in any particular class of case or in any 
particular circumstances, it shall not be necessary for a 
Public Service Commission to be consulted but, subject 
to regulations so made and to the provisions of the next 
succeeding subsection, the Federal Commission or, as the 
case may be, the Provincial Commission shall be consulted — 

A (a) on aU matters relating to methods of recruitment 
to civil services and for civiT^d^s ; 

(6) on the principles to be followed in making 
appointments to civil services and posts and 
in making promotions and transfers from one 
service to another and on the suitability of 
candidates for such appointments, promotions 
or transfers ; 

(c) on all disciplinary matters affecting a person 

serving His Majesty in a civil capacity in 
India, including memorials or petitions relat- 
ing to such matters ; 

(d) on any claim by or in respect of a person yrho is 

serving or has served His Majesty in a civil 
capacity in India that any costs incurred by 
him in defending legal proceedings instituted 
against him in respect of acts done or pur- 
porting to be done in the execution of his 
duty should be paid out of the revenues Df 
the Federation or, as the case may be, the 
Province ; 

(e) on any claim for the award of a pension in respect 

of injuries sustained by a person while serving 
His Majesty in a civil capacity in India, 
and any question as to the amount of any 
such award, 

and it shall be the duty of a Public Service Commission 
to advise on any matter so referred to them and on any 
other matter which the Governor-General in his discretion, 
or, as the case may be, the Governor in his discretion, 
may refer to them. 

(4) Nothing in this section shall require a Public 
Service Commission to be consulted as respects the manner 
in which appointments and posts are to be allocated as 
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between the various communities in the Federation or 
a Province or, in the case of the subordinate ranks of the 
various police forces in India, as respects any of the matters 
mentioned in paragraphs (a), (6) and (c) of subsection (3) 
of this section. 


See the Federal Public Service (Consultation by the Governor- 
General) Regulation, Gazette of India Extraordinary, 1 April 1937, 
p. 376. Corresponding Regulations have been made by the Provincial 
Governors. 

The Secretary of State, acting under Cl. (3), has to act with the con- 
currence of his advisers. See s. 261. 

Givil services and posts : As distinguished from military service and 
military posts. Part X, Chapter I deals with defence (or military) 
services, and Chapter II with civil services. S. 233 refers to the 
control of His Majesty over defence appointments. An ofiScer in His 
Mije.'ty’s Forces is not the holder of a civil post. See s. 267 (6) (i). It 
!.■< not necessary for the holder of a civil post that he should be a whole- 
time official. A Government pleader or a medical man in Government 
.-‘ervice, who is .allowed private practice, is a holder of a civil post. 


267. Subject to the provisions of this section, an Power to 
Act of the Federal Legislature or the Provincial Legislature f^otions 
maj’’ provide for the exercise of additional functions by_the of Public 
Federal Public Service Commission or, as the case may be, 
by the Provincial Public Service Commission : sioiw 

Provided that — ^ 

(а) no Bill or amendment for the purposes aforesaid 

shall be introduced or moved without the 
previous sanction of the Governor-(^nefal 
in his discretion, or, as the case may be, of 
the Governor in his discretion ; and 

(б) it shall be a term of every such Act that the 

functions conferred by it shall not be exer- 
cisable — 

(i) in relation to any person appointed to 
a service or a post by the Secretary of State 
or the Secretary of State in Council, any 
officer in His Majesty’s Forces, or any 
holder of a reserved post, except with the 
consent of the Secretary of State ; or 

(ii) where the Act is a provincial Act, 
in relation to any person who is not a 
member of one of the services of the 
Province, except with the consent of the 
Governor-General. 
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268. The expenses of the Federal or a Provincial 
Public Service Commission, including any salaries, allow- 
ahces and pensions payable to or in respect of the members 
or stajff of the Commission, shall be charged on the revenues 
of the Federation or, as the case may be, the Province" 

Provided that nothing in this section shall charge 
on the revenues of a Province any pension which is by 
virtue of the provisions of chapter II of this Part of this 
Act charged on the revenues of the Federation. 

The expenses of the Public Service Commission being charged on 
the revenues of the Federation or of the Province, are not to be sub- 
mitted to the vote of the Legislature. See ss. 34(1) and 79(1). 

Convention .u A convention that the advice of the Provincial Public 
Service Commission should always be accepted, save in exceptional 
circumstances, appears to have already been adopted by the Govern- 
ments of Bombay, Punjab, Madras, and the N.-W.P. Province. This 
will presumably also apply to the order in which the names of selected 
candidates are sent up % the Commission. 

ConsuJMiona with the Commmion: See s. 242(2) re. railway re- 
cruitments ; 8. 242(4) re. appointments to staff of Federal, or High, 
Court ; 8. 265 re. joint services and posts ; and s. 266(2) re. joint recruit- 
ments to forest services, etc. 


* See p, 423. 



CHAPTER I? 


CHAPLAINS 

269. — (1) There may, as heretofore, be an establish- Provisions 
ment of chaplains to minister in India to be appointed 
by the Secretary of State and the provisions of 
chapter II of this Part of this Act shall, with any necessary 
modifications, apply in relation to that establishment and 
to persons appointed as chaplains by the Secretary of State 
or by the Secretary of State in Council, as they apply in 
relation to the civil services to which appointments are 
to be made by the Secretary of State and to persons 
appointed to a civil service under the Crown in India 
by the Secretary of State or by the Secretary of State 
in Council, and for the purposes of the provisions of 
chapter II relating to persons who retired before the 
commencement of Part III of this Act the said establish- 
ment shall be deemed to be an aU-India service. 

(2) So long as an establishment of chaplains is 
maintained in the Province of Bengal, two members of 
that establishment in the Province must always be 
ministers of the Church of Scotland and shall be entitled 
to have out of the revenues of the Federation such salary 
as is from time to time allotted to the military chaplains 
in that Province. 

This subsection applies to the Province of Madras 
and to the Province of Bombay as it applies to the Pro- 
vince of Bengal. 

(3) The ministers of the Church of Scotland so 
appointed chaplains must be ordained and inducted by 
the Presbytery of Edinburgh according to the forms and 
solemnities used in the Church of Scotland, and shall be 
subject to the spiritual and ecclesiastical jurisdiction in 
all things of the Presbytery of Edinburgh, whose judg- 
ments shall be subject to dissent, protest and appeal to 
the Provincial synod of Lothian and Tweeddale and to 
the General Assembly of the Church of Scotland. 

See notes to s. 11 under Eoolbsiastical Afeaibs, J.C.R., 185-86, 
old Act ss. 122-23. The Indian Ohxnch Act 1927 ^ and the Indian Church 
Measure 1927 have made the Indian church autonomous, repealing 
ss. 115-21 of the old Act. The Joint Committee point out that the 


1 17 4 18 Geo. 6, c. 40. 
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Indian church must in course of time come to depend less and less upon 
Government assistance, whether in the form of the provision of official 
chaplams or of grants in aid for the mamtenance of non-official chaplains 
or churches . But any sudden or unreasonable curtailment of Go vemmen t 
assistance might greatly embarass the new autonomous Indian church. 
The ecclesiastical expenditure has been gradually reduced. The Joint 
Committee recommend that the Act should fix a maximum figure for 
such expenditure. At present the whole of the expenditure for official 
chaplains who are mainly employed to minister the spiritual needs of the 
Army, is classified as civil expenditure. But the Joint Committee 
suggest that ecclesiastical expenditure for Army purposes should be 
classed under defence expenditure. 



CHAPTER V 


rSTTfiODUCTION 

THE RULE OF LAW AND ACT OF STATE 

The Rule of Law is generally applicable in India subject to the 
Th n 1 fL, exceptions mention^ in the Government of India Act. 

e eo aw Jt means that the executive has no arbitrary power over 
the subject who possesses certain rights which cannot be invaded_by 
administrative action without his having the right to invoke the aid^of 
the courts ; and secondly, it involves the general principle of equality 
before the law in the sense that all persons are subject to the same law 
and are subject to the jurisdiction of the same tribunals. The courts in 
India have always asserted their control over the executive. This 
means that any action of the Government under a municipal statute 
may be investigated in the courts (unless, of course, the jurisdiction of 
the civil courts is specifically excluded by Statute, as it has done in 
matters affecting the revenue).' In Dhackjee v. East India Co. (1843)* 
it was clearly pointed by the Chief Justice of Bombay that the Governor 
in Council had no power to set aside the ordinary rules of law and rights 
of individuals ; ‘ Governors and Council have not, by virtue of their 
appointment, the Sovereign authority delegated to them and acts on 
their own authority, unauthorized by their commissions or by statutes or 
expressly or impliedly by instructions, are not equivalent to such acts 
being done by the Crown and are invalid.’ ® Public oflSicers, therefore, 
cannot plead the orders of a superior as an exemption of liability for an 
illegal act, save in so far as the Act excludes the heads of governments 
from the jurisdiction of the Indian courts.* The liability is personal, and 
the Secretary of State in Council (now the Federation or the Provinces) 
is not liable for the default or the negligence of public servants.* 
Ho claim can be sustained, if a man be arrested and convicted, for such 
action is a matter of judicial procedure.® Where, however, an official 
may be liable, the Act confers a considerable measure of protection for 
acts done in good faith, and no gazetted officer can be proceeded against 
without the sanction of the Government ' 

It is not clear whether the Government is liable for the tortious 
action of public servants. In some cases, the liability is statutory, and 
where the Government carries on non-sovereign activities it is liable for 
the action of its servants. In Peninsular and Oriental Steam Navigation 
Co. V. Secretary of State for India ® it was held that damages could be 

1 See s. 226 : Vtjaya Ragava v. Secretary of State for India (1884) 7 Mad. 460. 

2 Morley Digest 11, 307, 311. 

3 Atpp. 311-312. 

* See s. 306. 

S Shivdbhajan v. Searetary of State (1904) 28 Bom. 314 ; Ross v. Secretary oj 
Suae (1914) 37 Mad. 6S. 

* Mata Rrasad v. Secretary of State (1930) 6 Luok. 167. 

2 See s. 197 of the Indian Code of Criminal Procedure and ss. 80-82 of the 
Indian Code of Civil Procedure ; see also s. 271 of this Act and notes thereto. 

3 (1868) 5 Bom, H.C.B. App. A. 
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claimed against the Secretaryof State for injury done by the negligence 
of dockyard officials. But no government is liable for torts committed 
bj public servants in course of duty in a governmental function.^ The 
distinction between sovereign power and power exercisable by private 
individuals is that in the former case no question of consideration comes 
in, whereas the essence of the latter is that some profit is secured or some 
special injury is inflicted in the exercise of the individual right ; and it 
was held in the case referred to, that the making and maintenance of 
roads was a governmental or sovereign function. It was further held 
that the principle that the Crown can be sued only for remedies con- 
templated by the Petition of Right is confined in its operation to the 
United Kingdom, and a general liability for torts is dependent upon 
the law of the particular dominion wherein the action is instituted. 
The liability of an individual officer remains unaffected, unless he can 
plead statutory exemption. In matters of contract, public servants are 
not liable as they are acting for the Government and not for themselves. 
The Act provides that direct suit will lie against the government con- 
cerned, and in certain cases the Secretary of State may be sued in England. 
Such cases include contract relating to land.* An action will also lie to 
recover sums which have reached the heads of the Government because 
improperly levied by a collector of revenue.® 

The jurisdiction of the courts is also excluded in respect of those 
proceedings which are called Acts of State. These matters are outside the 
normal sphere of law. The term ‘ Act of State ’ means an act of the 
Executive as a matter of policy performed in the course of relation with 
another state. Such matters are not subject to the jurisdiction of the 
municipal courts. Iir Nabob of the Oarnatic v. East India Co.,* it was 
held that no English court would deal with a claim based, not on a 
business contract, but on a treaty with a sovereign state which fell outside 
municipal jurisdiction. It has also been held that there is no jurisdiction 
in respect of claims against the Crown, as successor to a state aimexed, 
on the score of annexation.® On the same principle, political dealings 
with Indian States have been held to be outside the sphere of the courts. 
It was held that no court would intervene against the action of the 
Indian Government in deposing the Maharaja of Panna.® In Hemchand 
Devchand v. Azam SekarlaU it was held that the jurisdiction of political 
officers in Kathiwar State is political, not judicial. 

The plea of Act of State will not avail to protect a person accused of 
an imlawful act. If the Government needs, in order to cope with emer- 
gency, greater powers than the law allows, these powers must be obtained 
from the legislature, or if need be, retrospective legality must be given to 
measure taken in an emergency by Indemnity Acts. But no official 

1 Secretary of State for India v. Cockraft (1916) 39 Mad, 351 ; Jehangir Cureelji 
V. Secretary of Stale (1903) 27 Bom. 189. 

* Kishen Ghand v. Secretary of State (1881) 3 All. 839 ; Forrester v. Secretary of 

State (1872) L.B.I.A. Supp. 10. , 

3 Hari Bhanfi v. Secretary of State (1882) 6 Mad. 273. 

* (1791) 1 Ves Jr. 371 ; (1793) 2 Ves Jr. 56. 

B East India Go. v. Syed AUy (1827) 7 Moo. lud. App. 655. Doss v. Sectary 
of State (1875) 19 Eq. 509 ; Rajah Seligram v. Secretary of State (1872) I.A. Supp., 
119 ; Secretary of State v. Kamachee Boye Saheba (1869) 13 Moo. P.C. 22 : 7 Moore 
Ind. App. 476 ; Sirdar Bhagavan Singh v. Secretary of State (1874) 2 I.A. 38. 

6 Maharaja Madhava Singh v. Secretary of State (1904) 31 I.A. 239. 

1 [1906] A.C. 212. 
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•can be heard to say in a court of law in anhwer to the claim of a subject, 
that his act was that of the sovereign power and therefore cannot bo 
questioned, unless the act can be justified as falling within the prerogatiye 
or statutory powers of the Government. But the plea of Act of State 
can be raised as a defence- to an action brought against a servant of the 
Crown by a subject of a foreign state for injury done to him or his pro- 
perty, provided that the act of which the foreign plaintiff complains was 
committed on a foreign territory and the Act was authorized or sub- 
.sequently ratified by the Grown. An alien enemy is not permitted to 
sue in an English oourt.^ In Oivilian War Claimants' Association v. The. 

Xing^ no claim by subjects to sums payable to the State as 
reparations mider the Treaty of Versailles, 1919, Was allowed. Acts 
resulting from a treaty of cession, or by reason of annexation of territory 
fall in this class. Such acts may confer a title to property on the 
Crown which must be accepted by municipal law.® But such a defence 
is not available against a British subject,^ nor against an alien, the subject 
of a friendly state, resident on British territory.® Any person whether 
he be a private individual or a public officer, who interferes without legal 
justification with rights of the subject renders himself liable to an action 
in tort. He can only plead the defences which the law allows, and state 
necessity is no defence to the servant of the Crown despite the immunity 
which the Crown itself enjoys and such statutory protections as an official 
may find. 

General 

270. — (1) No proceedings civil or criminal shall l^e 
instituted against any person in respect of any act donelcti’^ 
or purporting to be done iii the execution of his duty 
as a servant of the Crown in India or Burma before the 
relevant date, except with the consent, in the case of a 
person who was employed in coimection with the affairs 
of the Government of India or the affairs of Burma, of 
the Governor-General in his discretion, and in the case 
of a person employed in connection with the affairs of a 
Province, of the Governor of that Province in his 
discretion. 

(2) Any civil or criminal proceedings instituted, 
whether before or after the coming into operation of 
this Part of this Act, against any person in respect of any 
act done or purporting to be done in the execution of his 
duty as a servant of the Crown in India or Burma before 
the relevant date shall be dismissed unless the court is 
satisfied that the acts complained of were not done in good 
faith, and, where any such proceedings are dismissed the 
costs incurred by the defendant shall, in so far as they are 

1 Porter v. Preudenberg [1916] 1 K.B. 857. 

2 [1932] A.C. U. 

3 Weal Band CerUral Oold Mining Co, v. The King [1903] 2 K.B. 391. 

4 Walker v. Baird [1892] A.C. 491. 

6 Johnstone v. Pedler [1921] 2 A.0, 262. 

28 
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not recoverable from the persons instituting the proceed- 
ings, be charged, in the case of persons employed in 
connection with the functions of the Governor-General 
in Council or the affairs of Burma, on the revenues of the 
Federation, and in the case of persons employed in 
connection with the affairs of a Province, on the revenues 
of that Province. 

(3) For the purposes of this section — 
the expression ‘ the relevant date ’ means, in 
relation to acts done by persons employed about 
the affairs of a Province or about the affairs 
of Burma, the commencement of Part III of 
this Act and, in relation to acts done by persons 
employed about the affairs of the Federation, 
the date of the establishment of the Federation ; 
references to persons employed in connection with 
the functions of the Governor-General in Council 
include references to persons employed in con- 
nection with the affairs of any Chief Commissioner’s 
Province ; 

a person shall be deemed to have been employed 
about the affairs of a Province if he was employed 
about the affairs of the Province as constituted 
at the date when the act complained of occurred 
or is alleged to have occurred. 

The Joint Committee in paragraph 283 of their Report deal with the 
question of indemnity to government servants for acts done before the 
commencement of Part III of this Act, They approve of the White 
Paper proposal that there should be a full indemnity against civil and 
criminal proceedings in respect of all acts done before that date by a 
public servant in good faith and done or purported to be done in the 
execution of duty. This protection is reasonable in view of threats held 
out against persons who have done no more than their duty in very 
difficult and trying circumstances. Proceedings in respect of acts done 
before 1 April, 1937, when Part III comes into operation (called the 
relevant date) must be instituted with the consent of the Governor- 
General or the Governor, and the action is to be dismissed unless the 
court finds that the acts complained of were not done in good faith. 
When the suit is dismissed, all the costs incurred by the defendant not 
recoverable from the complainant or the plaintiff, arc charged on the 
revenues of the Federation or of the Province, as the case may be. See 
note on The Rule of Law. 

271. — (1) No Bin or amendment to abolish or restrict 
the protection afforded to certain servants of the Crown 
in India by section one hundred and ninety-seven of the 
Indian Code of Criminal Procedure, or by sections eighty 
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to eighty-two of the Indian Co'de of Civil Procedure, 
shall be introduced or moved in either Chamber of the 
Federal Legislature without the previous sanction bf 
the Governor- General in his discretion, or in a Chamber 
of a Provincial Legislature without the previous sanction 
of the Governor in his discretion. 

(2) The powers conferred upon a Local Government 
by the said section one hundred and ninety-seven with 
respect to the sanctioning of prosecutions and the 
determination of the court before which, the person by 
whom and the manner in which, a public servant is to be 
tried, shall be exercisable only — 

(а) in the case of a person employed in connection 

with the affairs of the Federation, by the 
Governor-General exercising his individual 
judgment ; and 

(б) in the case of a person employed in connection 

with the affairs of a Province, by the Governor 
of that Province exercising his individual 
judgment ; 

Provided that nothing in this subsection shall be 
construed as restricting the power of the Federal or a 
Provincial Legislature to amend the said section by a 
Bill or amendment introduced or moved with such 
previous sanction as is mentioned in subsection (1) of 
this section. 

(3) Where a civil suit is instituted against a public 
officer, within the meaning of that expression as used in 
the Indian Code of Civil Procedure, in respect of any 
act purporting to be done by him in his official capacity, 
the whole or any part of the costs incurred by him and 
of any damages or costs ordered to be paid by him shall, 
if the Governor-General exercising his individual judg- 
ment so directs in the case of a person employed in connec- 
tion with the affairs of the Federation, or if the Governor 
exercising his individual judgment so directs in the case 
of a person employed in connection with the affairs of a 
Province, be defrayed out of and charged on the revenues 
of the Federation or of the Province, as the case may be. 


S. 197 of the Code of Criminal Procedure provides : 

(1) When any person who is a judge within the meaning of s. 19 
of the Indian Penal Code or when ajiy magistrate or when 
any public servant who is not removable from his ofi&ce save 
by or with the sanction of a local Government or some 
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higher authority; is accused of any offence alleged to have 
been committed by him while acting or purporting to act 
I in the discharge of his official duties, no court shall take 

cognizance of such offence except with the previous sanction 
of the local Government. 

(2) Such Government may determme the person by whom, and 
the manner in which, the prosecution of such judge, 
magistrate or public servant is to be conducted and may 
specify the court before which the trial is to be held. 

Under the provisions of s. 271 of the new Act, powers conferred upon 
the local Government are to bo exercised by the Governor-General or the 
Governor in his individual judgement. 

‘ Public servant ’ is explained in s. 21 of the Indian Penal Code. The 
class of public servants protected by s. 197 of the Indian Code of Criminal 
Procedure is more restricted. 

The Code does not prescribe any particular form of sanction and non- 
specification of the place in which and the occasion on which the offence 
was committed does not affect the validity of the sanction. A sanction 
under the Code is not void for want of notice to the accused to show 
cause why it should not be given. The giving of such opportunity is 
entirely at the discretion of the sanctioning authority and the court 
before which he is prosecuted is not an appellate authority over the 
Government in the matter of sanction. There is no provision of law 
empowering the Government or an officer of the Government to hold a 
judicial enquiry in order to ascertain whether or not, he ought to grant 
sanction under this section. The Government officer giving sanction 
will act purely in an executive, and not judicial, capacity, and the sanction 
need not be based on judicial evidence. But the sanction must bo 
obtained before any proceedings are taken. 

The power given by this section and s. 197 (2) of the Code of Criminal 
Procedure overrides the general rule contamed in s. 177 of the Code 
that an offence shall be ordinarily tried by a court within the local limits 
of whoso jurisdiction it was committed. Where the local Government 
has specified a particular court, such specification will supersede all 
power of transfer conferred on the High Court under s. 526. 

Sections 80 to 82 of the Indian Code of Civil Procedure (Act V of 
1908) are as follows ; 

80. No suit shall be instituted against the Secretary of State 

for India in Council or against a public officer in respect 
of any act purporting to be done by such public officer 
in his official capacity, until the expiration of two months 
next after notice in writing has been, in the case of the 
Secretary of State in Council, delivered to or left at the 
office of a Secretary to the local Government or the 
Collector of the district, and in the case of a public 
officer, delivered to him or left at his office, stating the 
cause of action, the name, description and place of 
residence of the plaintiff and the relief which he claims ; 
and the plaint shall contain a statement that such notice 
has been so delivered or left. 

81. In a suit instituted against a public officer, in respect of 

any act purporting to be done by him in his official 
capacity 



THE EULE OE LAW AND ACT OF STATE 


437 


(а) the defendant shall not he liable to arrest nor his 

property to attachment otherwise than in execution 
of a decree, and * 

(б) where the court is satisfied that the defendant cannot 

absent himself from his duty without detriment 
to the public service, it shall exempt him from 
appearing in person. 

82. — (1) Where the decree is against the Secretary of State for 
India in Council or against a public officer in respect 
of any such act as aforesaid, a time shall be specified 
in the decree within which it shall be satisfied ; and 
if the decree is not satisfied within the time so 
specified, the Court shall report the case for the orders 
of the Local Government. 

(2) Execution shall not be issued on any such decree unless 
it remains unsatisfied for the period of three months 
computed from the date of such report. 

The suits referred to in these sections are suits against the public 
officer personally in respect of acts done in his official capacity. The 
object of notice required in s. 80 is to give the public officers an opportunity 
to reconsider their legal position and to make amends or settle the claim, 
if so advised, without litigation. Notice must be given after (and not 
before) the accrual of cause of action and is obligatory in aU suits. The 
section admits of no implications or exceptions.^ The High Court of 
Bombay had held in a series of eases that the requirement of notice 
was limited to suits on tort and that no notice was necessary in suits 
founded on contract.* But in Prasad Das v. K. 8. Bmnerjee^ Eankin, 
O.J., said, ‘ It is no doubt, broadly speaking, true that such a section as 
this is not intended to apply to actions ex-contractu, and there are other 
classes of action no doubt which do not come within the meaning of the 
expression “in respect of any act purporting to be done by such public 
officer in his official capacity ” ’. 

Where notice of a proposed suit is once given, it is not necessary to 
give a fresh notice of two months, if the plaint has to be amended. But 
no amendment will be allowed if the effect of the amendment is to convert 
the suit into another of a different character. In such a case a fresh 
suit must be brought after giving notice as required in s. 80. 


272. Any pension payable to or in respect of a person Provisions 
who — ^ *0 po'y- 

ment of 

(a) before the commencement of Part III of this Act 's'*™ 

had served His Majesty in India, Burma ora^ex^p. 
Aden, or elsewhere under the Governor- **°'^.“^***°®» 
General in Council ; or 

tionin 

India 


1 BhagtAand v. Secretary oj State (1927) 54 1.A. 338. 

2 Rajumal v. Eanmant (1896) 20 Bom. 697 ; CecU Grey v. <fte Cantonment 
Committee of Poona (1910) 34 Bom. 583. Sardar Singh v. Oampat (1890) 14 Bom. 
395. 


» (1930) 57 Cal. 1127. 
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(6) after the commencement of Part III of this 
Act — 

(i) serves in India as an officer of His Majesty’s 

forces, or 

(ii) is appointed to a civil service of, or to an 

office or post under, the Crown in India 
by His Majesty or the Secretary of State ; 
or 

(iii) holds a reserved post 

shall, if the person to whom the pension is payable is 
residing permanently outside India, be paid on behalf of 
the Pederation or the Province, as the case may be, by, 
or in accordance with arrangements made with, the Secre- 
tary of State, and be exempt from all taxation imposed 
by or under any existing Indian law, or any law of the 
Federal or of a Provincial Legislature. 


Pension payable to a person residing permanently outside India is 
to be exempt from all Federal or Provincial taxation. 


ProvisionB 
aa to family 
pension 
funds 


273. — (1) His Majesty may by Order in Council 
provide for the vesting in Commissioners to be appointed 
under the Order of — 


(а) the Indian Military Widows and Orphans Fund ; 

(б) the Superior Services (India) Family Pension 

Fund ; 

(c) a fund to be formed out of the moneys contri- 

buted and to be contributed under the Indian 
Military Service Family Pension Regulations 
for the purpose of paying pensions payable 
under those regulations ; 

(d) a fund to be formed out of the moneys contri- 

buted and to be contributed under the 
Indian Civil Service Family Pension Rules 
for the purpose of paying pensions payable 
under those rules. 


for the investment of the said funds by the Commissioners, 
in such manner as, subject to the provisions of the Order, 
they think fit, for the administration of the said funds in 
other respects by the Secretary of State, for the remunera- 
tion of the Commissioners out of the said funds, and for 
any other matters incidental to or consequential on the 
purposes of the Order; and if any such Order is made, 
then, as from such date as may be specified in the Order, 
any pensions payable under the said regulations and 
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rules, shall, subject to the provisions of subsection (3) of 
this section be payable out of the appropriate fund in the 
hands of the Commissioners, and not otherwise. 

Before recommending His Majesty to make any Order 
in Council under this subsection, the Secretary of State 
shall consider any representations made to him by any of 
the existing subscribers and beneficiaries or by any persons 
appearing to him to represent any body of those sub- 
scribers or beneficiaries. 

(2) Any such Order as aforesaid shall provide that the 
balance in the hands of the Governor- General on the 
thirty-first day of March next following the passing of 
this Act in respect of the Indian Military Widows and 
Orphans Fund and the Superior Services (India) Family 
Pensions Fund, and in respect of the moneys theretofore 
contributed under the Indian Military Service Family 
Pension Regulations and the Indian Civil Service Family 
Pension Rules shall, subject to the provisions of subsection 

(3) of this section, be transferred to the Commissioners 
before the expiration of three years from the said date 
either all at one time or by instalments, together with such 
interest as may be prescribed by or under the Order : 

Provided that His Majesty in Council may, if it ap- 
pears to him necessary so to do, extend the said period of 
three years. 

(3) Any such Order as aforesaid shall provide for 
the making of objections by and on behalf of existing 
subscribers and beneficiaries to the vesting of any such 
fund as aforesaid in the Commissioners and, if any objec- 
tion is so made in the manner and within the time limited 
by the Order — 

(a) so much of any money in the hands of the Gover- 
nor-General as represents the interest of the 
objector shall not be transferred to the 
Commissioners, but shall be dealt with as 
part of the revenues of the Federation ; and 
(&) in lieu of any pensions which might be payable 
out of the said funds to or in respect of the 
objectors there shall be payable out of the 
revenues of the Federation to and in respect 
of the said persons such pensions on such 
conditions as may be specified in rules to be 
made by the Secretary of State. 

(4) Any such Order as aforesaid may, notwithstanding 
anything in this Part of this Act or in the regulations 
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or rules relating to the fund in question, provide for the- 
making of such alterations in any pensions payable out of 
the fund to which the Order relates as may be reasonably 
necessary in consequence of the transfer effected under the 
Order. 

(5) An y interest or dividends received by the Commis- 
sioners on sums forming part of any fund vested in them 
imder this section shall be exempt from income-tax in the 
United Kingdom, and estate duty shall not be payable in 
Great Britain, nor, if the Parliament of Northern Ireland 
so provides, in Northern Ireland, in respect of any pension 
payable under the regulations or rules relating to any such 
fund. 

(6) In this section — 

references to the Indian Military Service Family 
Pension Regulations or the Indian Civil Service 
Family Pension Rules shall be construed as 
including references to any regulations or rules, 
which may be substituted therefor; 
the expression ‘ existing subscribers and bene- 
ficiaries ’ means in relation to the Indian Military 
Widows and Orphans Fund and the Superior 
Services (India) Family Pension Fund persons 
who have subscribed to, or are to have been in 
receipt of pensions from, those funds, and, in 
relation to the funds to be formed out of the 
moneys contributed imder the Indian Military 
Service Family Pension Regulations and the Indian 
Civil Service Family Pension Rules, persons who 
have contributed under, or are or have been in 
receipt of pensions payable under, the regulations 
or rules, not being persons who have surrendered or 
forfeited their interest in the fund or, as the case 
may be, their interest under the regulations or rules 
references to pensions payable under the said 
regulations or the said rules do not include refer- 
ences to any pension or portion of a pension 
payable otherwise than out of the moneys con- 
tributed and to be contributed under those 
regulations or rules ; 

references to moneys so contributed, or to be so 
contributed, include references to interest upon 
such moneys. 

(7) Notwithstanding anything in this Act, and in 
particular notwithstanding the separation of Burma and 
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Aden from India, tlie provisions of this section shall apply 
in relation to persons who, before the commencement 
of Part III of this Act, were serving His Majesty in India, 

Burma or Aden, and after the commencement thereof 
continue to serve His Majesty in Burma or Aden, as they 
apply in relation to other persons who are serving or have 
served His Majesty in India, and accordingly the regula- 
tions and rules relating to any such fund may apply in 
relation to any such persons as aforesaid. 

If any Order in Council is made under this section, 
and if provision in that behalf is made by the Acts or 
rules relating to conditions of service of persons serving 
Hia Majesty in Burma, the said regulations and rules 
may also extend to persons appointed to the service of 
the Crown in Burma after the commencement of Part III 
of this Act. 

The Joint Parliamentary Committee in paragraph 320 of their 
Report deal with the question of the Family Pension Funds. Certain 
pensions are payable to families of of&cers, civil and military, the cost of 
which is met not from the Indian revenues but by subscriptions to the 
Gfovernment paid by tho ofSeers themselves. The Government of India 
are trustees of these funds subscribed, and the fullest consideration should 
be given to the views of the subscribers and the beneficiaries as to the 
fiiture administration of tho trust. In accordance with such views, the 
section provides for the conversion of the Pension Funds existing in rupee 
credits into sterling funds held in Great Britain by Commissioners to be 
appointed by Order in Council under terms and conditions prescribed 
therein. The balance of these Pension Funds with the Governor-General 
on 31 March 1936 is to be transferred to the Commissioners within three 
years of that date or such further time as may be prescribed by Order 
in Council. But if objection to such transfer of any fund is made by 
the subscribers and beneficiaries, that fund shall not be transferred to 
the Commissioners but shall remain as part of the revenues of the 
Federation. 

The Government of India (Family Pension Funds) Order, 1937, 
provides for the management of funds under tho Indian Military Service 
Family Pensions Regulations, and imder the Indian Civil Service Family 
Pension Rules, the Indian Military Widows’ and Orphans’ Fund and 
the Superior Services (India) Family Pension Fund, each of which is 
to vest in a body of five Commissioners, one of whom shall be the Public 
Tiustee. Certain modifications are made in s. 273 during the period 
preceding the commencement of Part HI of the Act. 

274 . Notwithstanding anything in this Act, the India Saving for 
Military Funds Act, 1866, the East India Annuity Funds 
Act, 1874, and the Bombay Civil Fund Act, 1882, shall 29 and 3 o 
continue to have effect but subject to the following adapta- 37“and aV' 
tions, that is to say, that anything to be done under the Vict. c. 12. 
said Acts by or to the Secretary of State in Council shall, vl“l 45 
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after the commencement of Part III of this Act, be done 
by or to the Secretary of State, and for any reference in 
the said Acts to the revenues of India there shall be substi- 
tuted a reference to the revenues of the Federation. 

275. A person shall not be disqualified by sex for 
q^fiedby being appointed to any civil service of, or civil post under, 
sex for hold- Qrown in India other than such a service or post as 
officef ^ may be specified by any general or special order made — 

(а) by the Governor-General in the case of services 

and posts in connection with the affairs of the 
Federation ; 

(б) by the Governor of a Province in the case of 

services and posts in connection with the 
affairs of the Province ; 

(c) by the Secretary of State in relation to appoint- 
ments made by him ; 

Provided that any such agreement with respect to joint 
services and posts as is mentioned in chapter II of this 
Part of this Act may provide for the powers conferred 
by this section on the Governor- General and the Governor 
of a Province being exercised, with respect to the services 
or posts to which the agreement applies, by the Governor- 
General or a specified Glovernor. 

Transitional 276. Until Other provisioii is made under the appro- 
proviaions provisions of this Part of this Act, any rules made 

imder the Government of India Act relating to the civil 
services of, or civil posts under, the Crown in India which 
were in force immediately before the commencement of 
Part III of this Act, shall, notwithstanding the repeal 
of that Act, continue in force so far as consistent with 
this Act, and shall be deemed to be rules made under the 
appropriate provisions of this Act. 

Until provisions are made under the now Act, the rules made under 
the old Act relating to the civil services under the Crown in India and 
in force just before the commencement of Part III of the Act shall 
continue to be in force after that date and are to be regarded as made 
under the new Act. 

ipterpreta- 277. — (1) In this Part of this Act — 

tion, etc. ' ' 

the expression ‘ all-India Service,’ ‘ Central Service 
Class I,’ ‘ Central Service Class II,’ ‘ Railway 
Service Class I,’ ‘ Railway Service Class II ’ and 
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‘ Provincial Service ’ mean respectively the ser- 
vices which were immediately before the com- 
mencement of Part III of this Act, so described 
respectively in the classification rules then in 
force under section ninety-six B of the Govern- 
ment of India Act ; and 

references to dismissal from His Majesty’s service 
include references to removal from His Majesty’s 
service. 

(2) References in this Part of this Act to persons ap- . 
pointed to a civil service of, or a civil post under, the 
Crown in India — 

(а) include references to persons who, after service 

in India, Burma, or Aden, retired from the 
service of His Majesty before the commence- 
ment of Part III of this Act ; 

(б) do not include references to persons so appointed 

who, after the commencement of Part III of 
this Act, become members of a civil service 
of, or hold civil posts under, the Crown in 
Burma or Aden. 

(3) The inclusion in this Part of this Act of provisions 
expressly requiring the Governor-General or a Governor 
to exercise his individual judgment with respect to any 
matter shall not be construed as derogating from the 
special responsibility of the Governor- General and the 
Governors for the securing to, and to the dependants of, 
persons who are or have been members of the public ser- 
vices of any rights provided or preserved for them by or 
under this Act and the safeguarding of their legitimate 
interests. 

Cl. (J) : These expressions have been used in s. 258. 

Gl. (3) : The various references in Part X to the exercise of individual 
judgement in no way cut across the effect of ss. 12 (2) and 52 (3). The 
object of inserting this clause is to make the position quite clear. See 
ss. 12 (1) (d) and 62 (1) (c) as to the special responsibility of the Governor- 
General and the Governor. 
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INTRODTJCTION 

The office of the Secretary of State for India and the Council of 
Lidia were created by the Act of 1858, when there passed to them the 
authority formerly exercised by the Board of Control under Pitt's 
Act of 1784 as well as the functions of the Court of Directors of the 
East India Company. The Secretary of State for India, a member of 
the British Cabinet, is the immediate agent of Parliament for the dis- 
charge of its responsibilities in Indian affairs and the old Act prescribes 
his powers and so defines the sphere in which he may be held to account 
by Parliament. Parliament maintains its control over the Government 
of India through the Secretary of State, and the powers conferred upon 
him by the Government of India Act determine the limit within which the 
control of Parliament is, or could be, exercised. The Secretary of State 
was authorized by the old Act to superintend, direct and control all acts, 
operations and concerns which relate to the Government or the revenues 
of India ; and the Governor-General and through him, the Provincial 
Governments, were required to pay due obedience to the orders of the 
Secretary of State. The chain of constitutional responsibility was, how- 
ever, complicated by the existence of the Council of India, which was 
associated with the Secretary of State in his duties and which had 
independent powers in certain important matters. 

The Secretary of State was assisted by a Council, called the Council 
of India, consisting of not less than eight and not 
more than twelve members, appointed by the 
Secretary of State for a term of five years, and half of 
them must be persons who have long and recent experience of India. A 
member of the Council can only be removed from his office by His Majesty 
on an address of both Houses of Parliament. The Secretary of State was 
to be the President of the Council and had power to appoint a Vice- 
President. The duty of the Council of India was to conduct, under the 
direction of the Secretary of State, business transacted in the United 
Kingdom in relation to the Government of India. The Secretary of State 
for Lidia in Council was the only authority for raising loans in England for 
the purpose of the Government of Lidia. In any suit, whether in India 
or elsewhere, to which the Government of India or local Government was 
a party, the proceedings must be in the name of the Secretary of State for 
India in Council.^ Except in the following cases where the old Act 
required the concurrence of a majority of vote of a meeting of the Council 
of India, the Secretary of State had the right to overrule the opinion of 
his Council : 

(1) Grants or appropriations of any part of the revenues of India ; 

(2) the sale or disposal of real or personal estate and the raising 

of money thereon by mortgage or otherwise ; 

(3) the making of contracts, including instruments of contract, of 

civil offices in India ; 


The Council of 
India 


1 See B. 32 of the old Act. 
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(4) the application to the Government of India and the local 

Governments of authority to perform on behalf and in the 
name of the Secretary of State in Council any of the obliga- 
tions on the last two heads ; 

(5) the pa-Hain g of any order affecting the salaries of members of 

the Governor- General’s Council ; 

(6) the Tnfl.Tring of rulcs regulating various matters connected with 

the Indian Public Services ; 

(7) the framing of rules regarding military appointments and 

appointment of Indians to reserved posts. 

But the Council never had any power of initiating action or expenditure ; 
it could only consider proposals put before it by the Secretary of State. 
The relations between the Secretary of State in Council and the 
Government of India are thus described in the Report of the Simon 
Commission : ^ 

The statutory control of the Secretary of State in Council is 
still in theory complete within the field left to them by the Act 
of 1919. But for viirious reasons it is exercised in practice to an 
extent very much less than a literal interpretation of the Act would 
warrant . . . The essential process of delegation had gone on 
intermittently for many years before the Reforms bxit the polic 3 '’ 
underlying the Act of 1919 gave it a strong impetus. Delegation, 
it will be understood, differs from a statutory devolution of powers 
in that it does not relieve the Secretary of State from his respon- 
sibility to Parliament ; he takes the I'isk of trusting a subordinate 
authority to decide matters for which by statute he remains respon- 
sible. 

The Secretary of State in Council also controlled the expenditure by 
the Government of India. The rules delegating financial powers have 
never boon matters for which sanction is not required ; they proscribe 
the exceptional matters in regard to which sanction is necessary. The 
abolition or creation of posts, for example, carrying more than a certain 
rate of pay required the Council’s sanction. As an indication of the 
limits of purely financial control, rules were framed which required 
sanction for the revision of permanent establishments, if the additional 
recurring cost is over Rs.15 lakhs, and for capital expenditure exceeding 
Rs.50 lakhs on such matters as irrigation or railway projects. 

The Joint Select Committee on the Government of India Act of 1919 
TfiB rnn Suggested a form of delegation of the statutory powers 

vention " Secretary of State of an entirely different 

character. They recommended that the Secretary of 
State should as far as possible avoid interference in India’s fiscal policy 
when the Government of India and its Legislature are in agreement and 
that his interference when it does take place, should be limited to safe- 
guarding the international obligation of the Empire or any fiscal arrange- 
ments within the Empire to which His Majesty’s Government is a party. 
Liberty was granted by convention to the Government of India to devise 
tariff measures with the concurrence of the Indian Legislature. This is 
known as the Fiscal Convention and it is now the settled policy that the 
Secretary of State does not interfere with the enactment of any tariff 
measure upon which the Government of India and its Legislature are 


1 See Vol. I, par. 264. 
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agreed, except ■when he considers that the measure cuts across general 
Empire policy. See notes to s. 11 'under Fisoal Con'ven'tiok. 

An understanding analogous to the fiscal convention had also been 
arrived at in another region. The Secretary of State has relinquished 
his control of policy in the matter of the purchase of Government stores 
for India, other than military stores. The Governments in India in 
agreement with the Legislatures, are now free to buy stores in India, 
in the United Kingdom or abroad as seems best to them, iind the Secretary 
of State does not ordinarily intervene. Beyond these two regions, there 
was no delegation by convention. 

The new Act modifies considerably the range and the extent of the 


Changes under 
the new Act 


powers of the Secretary of State. The Secretary of 
State in Council as a body corporate by statute ■will 
cease to exist on the constitution coming into effect, 


and the CouncU as existing immediately before the commencement of 
Part III of Act (the establishment of Provincial Autonomy) shall be 
■dissolved and then, under the pro'visions of s. 2, ‘ any rights, authority 

.and jurisdiction heretofore exercisable in or in relation to any 

territories in India by the Secretary of State or the Secretary of State 
in Council shall vest in the Cro'wn. On the dissolution of the Secretary 
•of State in Council ’ as a statutory corporation with sole final authority 
over all Indian expenditure, the rights, liabilities and obligations incurred 
by the Secretary of State in Council by contract or otherwise will be 
transferred to the appropriate authority, the Federal Government, the 
Provincial Government or the Railway Authority as the case may be. 
Existing rights of suit and arbitration in the United Kingdom are, 
however, preserved against the Secretary of State as the successor of the 
Secretary of State in Council in respect of these liabilities. See 
Introduction to Part Vni, Chapter HI. The accormts of the Secretary 
of State in Council with the Bank of England will also be transferred to 


the Secretary of State. For the legal consequences of the dissolution 
of the Secretary of State in Council, see Introduction, Part VUI, 
Chapter III. 

Although the Council is dissolved, the Secretary of State will continue 
to be the Crown’s responsible agent for the exercise of all authority vested 
in the Crown in relation to the affairs of India. He is a member of the 


British Cabinet and of Parliament, to which bodies he is responsible for 
all his actions. As the Act provides only for a partial transfer of respon- 
sibility to the Indian Legislatures, the control of the Secretary of State 
is restricted to the administration of subjects in the reserved sphere. 
In the nature of things, the executive must remain responsible either to 
the British Parliament or to the Indian Legislature, or partly to the 
•one and partly to the other. To the extent powers are vested in the 
executive to be exercised either without reference to the ministry or in 
opposition to its ad'vice, those can only be exercised subject to the control 
of the British Parliament, i.e. of His Majesty’s Secretary of State. 
Thus, the Governor-General and the Governors are constitutionally 
responsible for the exercise of their special powers or when acting in their 
discretion. Whenever the Governor- General and the Governors exercise 


powers in their discretion, i.e. without reference to their ministers, or in 
the exercise of their individual judgement, i.e. when they act in opposition 
to the advice of their ministers, they are subject to the powers of super- 
vision and control by the Secretary of State. These powers have been 
.specifically set forth in the various provisions of the Act. They extend 
ijo a very large number of subjects in the administrative and in the 


29 
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legislative sphere. He will recruit for certain services in the Federation 
and in the Provinces, and will regulate their conditions of service.^ In 
maijiters of finance, the control of the Secretary of State is restricted to 
the non-votable heads of expenditure in the central and provincial 
budgets and such other sums of money as may be required by the 
Governor-General and the Governors in discharge of their special responsi- 
bilities. These cover over 80 per cent of the federal revenues and 50 per 
cent of the provincial revenues. The coinage and currency of the 
Federation and the Eeserve Bank of India are also subject to his control. 
The powers of the Secretary of State in Council to borrow on the security 
of the revenues of Lidia will cease, but during the period of transition, 
i.e. the period which elapses between the commencement of Part III 
of the Act and the inauguration of the Federation, the Secretary of 
State is authorized to contract loans on behalf of the Governor- 
General in Council, in the United Kingdom, with the sanction of 
Parliament.* Even under the Act, the Secretary of State possesses 
considerable powers in relation to the affairs of India. 

The Secretary of State has been empowered to appoint not less than 
three and not more than six persons for the purpose of advising him, 
at least one half of whom for the time being holding office as advisers 
must have held office for ten years under the Crown in Lidia. It will 
be the duty of the persona so appointed to advise the Secretary of State 
on any matter relating to Lidia on which he may seek their advice. Ex- 
cept as otherwise provided in this Act, it is within the discretion of the 
Secretary of State whether he consults his advisers either collectively or 
individually or not at all. Even when he does consult them, he is not 
bound to act on their advice save as otherwise provided.® So long as he 
remains the authority charged with the control of any members of the 
Public Services in India, he must lay before his advisers, and obtain the 
concurrence of a majority of them to, the draft of any rules which ho 
proposes to make under the Act for the purpose of regulating the con- 
ditions of service, and any order which he proposes to make upon an appeal 
to him from any member of the Service, which he controls. This secures 
to the Services the safeguards which they at present enjoy through the 
Council of India. 

The expenses of the Lidia Office establishment have hitherto been 
a charge on the revenues of India, but an annual grant in aid of 
£150,000 is made by the Treasury. But under the new Act, the expenses 
of the Lidia Office will be included in the Civil Service estimates of the 
United Kingdom, but Indian revenues would contribute a grant in aid, 
in respect of the agency fimctions which the Secretary of State and his 
department will continue to act on behalf of the Governments in 
India, Suitable provisions have been made in the Act for compen- 
sating those members of the staff of the India Office who may be 
prejudicially affected by the changes brought about by the Act.* 

Part XI comes into force from 1 April, 1937. 


Advisers to 
Seoietary of 
State 


278. — (1) There shall he a body of persons appointed 
by the Secretaiy of State, not being less than three nor 
more than six in nnmber, as the Secretary of State may 


r See Part X, Chapter n. 
* See SB. 261 and 276 (6). 


® See Bs. 161 and 316. 
* See a. 282. 
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from time to time determine, whose duty it shall be to 
advise the Secretary of State on any matter relating to 
India on which he may desire their advice. 

(2) One half at least of the persons for the time being 
holding office under this section as advisers of the Secretary 
of State shall be persons who have held office for at least 
ten years under the Grown in India and have not last ceased 
to perform in India official duties under the Crown more 
than two years before the date of their respective appoint- 
ments as advisers under this section. 

(3) Any person appointed as an adviser to the Secretary 
of State shall hold office for a term of five years and shall 
not be eligible for reappointment : 

Provided that — 

(а) any person so appointed may by writing rmder 

his hand resign his office to the Secretary of 
State ; 

(б) the Secretary of State may, if he is satisfied that 

any person so appointed has by reason of 
in&mity of mind or body become unfit to 
continue to hold his office, by order remove 
him from his office. 

(4) A person for the time being holding office as adviser 
to the Secretary of State shall not be capable of sitting or 
voting in either House of Parliament. 

(5) There shall be paid out of moneys provided by 
Parliament to each of the advisers of the Secretary of State 
a salary of thirteen hundred and fifty pounds a year, 
and also to any of them who at the date of his appointment 
was domiciled in India a subsistence allowance of six 
hundred pounds a year. 

(6) Except as otherwise expressly provided in this Act, 
it shall be in the discretion of the Secretary of State whether 
or not he consults with his advisers on any matter, aud, 
if so, whether he consults with them collectively or with 
one or more of them individually, and whether or not he 
acts in accordance with any advice given to bim by tb^m 

(7) Any provision of this Act which requires that the 
Secretary of State shall obtain the concurrence of his advisers 
shall be deemed to be satisfied if at a meeting of his advisers 
he obtains the concurrence of at least one half of those 
present at the meeting, or if such notice and opportunity 
for objection as may be prescribed has been given to those 
advisers and none of them has required that a meeting aba.11 
be held for discussion of the matter. 
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In this subsection ‘ prescribed ’ means prescribed by 
rules of business made by the Secretary of State after 
obtaining at a meeting of his advisers the concurrence of at 
least one-half of those present at the meeting. 

(8) The Council of India as existing immediately 
before the commencement of Part III of this Act shall be 
dissolved. 

(9) Notwithstanding anything in the foregoing pro- 
visions of this section, a person who immediately before 
the commencement of Part III of this Act was a member 
of the Council of India may be appointed under this section 
as an adviser to the Secretary of State to hold office as such 
for such period less than five years as the Secretary of State 
may think fit. 

Existing 279. — (1) All stock or money standing to the credit of 

the Secretary of State in Council in the books of the Bank 
state in of England at the commencement of Part III of this Act, 
B^ank shall, as from that date, be transferred to the credit of the 
of England Secretary of State, and any order or instrument with respect 
to that stock or money executed by the Secretary of State 
or by such person as may be authorised in writing by the 
Secretary of State for the purpose, either generally or 
specially, shall be a sufficient authority and discharge to the 
Bank in respect of anything done by the Bank in accordance 
therewith. 

(2) Any directions, authority or power of attorney 
given or executed by or on behalf of the Secretary of State 
in Council and in force at the commencement of Part III of 
this Act shall continue in force until countermanded or 
revoked by the Secretary of State. 

commencement of Part III of 
expenses of this Act the Salary of the Secretary of State and the expenses 
India OfBce of his department, including the salaries and remuneration 
of the staff thereof, shall be paid out of moneys provided by 
Parliament. 

(2) Subject to the provisions of the next succeeding 
section with respect to the transfer of certain existing 
officers and servants, the Secretary of State may appoint 
such officers and servants as he, subject to the consent of 
the Treasury as to numbers, may think fit and there shall 
be paid to persons so appointed such salaries or remunera- 
tion as the Treasury may from time to time determine. 

(3) There shall be charged on and paid out of the 
revenues of the Federation into the Exchequer such periodi- 
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cal or other sums as may from' time to time he agreed' 
between the Governor-General and the Treasiuy in respect 
of so much of the expenses of the department of the 
Secretary of State as is attributable to the performance on 
behalf of the Federation of such functions as it may be 
agreed between the Secretary of State and the Governor- 
General that that department should so perform. 

281 . — ( 1 ) AU persons who immediately before the com- Tr^er of 
mencement of Part III of this Act were officers or servants pfr^Mei 
on the permanent establishment of the Secretary of State 
in Council shah on that date be transferred to the depart- 
ment of the Secretary of State and shall be deemed to be 
permanent Civil Servants of the State. 

(2) Subject as hereinafter provided, the provisions of 
the Superannuation Acts, 1834 to 1935, and of any orders, 
rules and regulations made thereunder shall apply in relation 
to a person so transferred as aforesaid as they apply in 
relation to a person entering the Civil Service with a certi- 
ficate from the Civil Service Cbmmissioners, and for the 
purposes of those Acts, orders, rules and regulations his 
service shall be reckoned as if service on the permanent 
establishment of, and employment by, the Secretary of 
State in Council had at all times been service or employment 
in a public department the expenses whereof were wholly 
defrayed out of moneys provided by Parliament : 

Provided that neither the Superannuation Act, 1909, 
nor section four of the Superannuation Act, 1935 shall apply 
in relation to any person so transferred unless that Act, or, 
as the case may be, that section (as applicable to persons 
on the permanent establishment of the Secretary of State 
in Council) would have applied in relation to him if this 
Act had not been passed. 

(3) His Majesty may by Order in Council direct that in 
their application to any person so transferred the said 
Acts, orders, rules and regulations shall have effect subject 
to any such modifications as may appear to His Majesty to 
be necessary for securing that the case of any such person 
shall not be dealt with in any manner less favourable to 
him than it would have been dealt with if this Act had not 
been passed and he had continued to serve on the establish- 
ment of the Secretary of State in Coimcil. 

(4) AU persons who not being on the permanent 
establishment of the Secretary of State in CouncU, were 
immediately before the commencement of Part III of tbia 
Act officers or servants employed in the United Kingdom 
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Contribu- 
tions from 
revenues of 
federation 


by the Secretary of State’ in Council shall on that date be 
transferred to the department of the Secretary of State and, 
fox' the purposes of the Superannuation Acts, 1834 to 1935, 
and the orders, rules and regulations made thereunder, 
employment by the Secretary of State in Council shall be 
treated as if it had been employment by the Secretary of 
State. 

(5) If the conditions of service of any person to whom 
the last preceding subsection applies included a condition 
as to eligibility for a retiring allowance in consideration of 
meritorious service, the Treasury may, if they think fit, 
grant to him such an allowance on his retirement, 

(6) Notwithstanding anything in the Pensions Com- 
mutation Acts, 1877 to 1882, it shall be lawful for the 
Treasury to commute for a capital sum so much of any 
superannuation, compensation or retiring allowance as is 
payable out of moneys provided by Parliament to a person 
so transferred as aforesaid and for the Secretary of State so 
to commute so much of any such allowance as is payable 
to such a person out of the revenues of the Federation. 

Any such commutation shall be made upon such con- 
ditions as His Majesty in Council may direct, not being 
more favourable than the conditions which would have 
applied to the person in question if he had retired from the 
establishment of the Secretary of State in Council. 


See the Government of India (India Office Pensions) Order, 
1936. Commutation of superannuation allowances, compensation allow- 
ances and retiring allowances under Cl. (6) of the section are regulated by- 
paragraph 5 of the Order. 

282.—^!) So much of any superannuation allowances, 
compensation allowances, retiring allowances, additional 
allowances or gratuities which may become payable to or 
in respect of officers and servants transferred by the last 
preceding section to the department of the Secretary of 
State as His Majesty in Council may determine to represent 
the proportion of such allowances or gratuities attributable 
to service before the date of transfer shall be paid out of the 
revenues of the Federation : 

Provided that account shall not be taken of any 
service before the date of transfer in respect of which such 
an allowance or gratuity payable out of moneys provided 
by Parliament might, if this Act had not been passed, have 
been awarded under the Superannuation Acts, 1834 to 
1936. 
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(2) If any officer or servant so transferred to the 
department of the Secretary of State, or any person who, 
having been previously on the establishment of the Secretaty 
of State in Council, was immediately before the commence- 
ment of Part III of this Act a member of the staff of the 
High Commissioner for India, or any person who imme- 
diately before the commencement of Part III of this Act 
was the Auditor of the Accounts of the Secretary of State 
in Council or a member of his staff, loses his employment 
by reason of the abolition of his office or post, or by reason 
of any reorganisation of the department or of his office, 
where such abolition or reorganisation results in the opinion 
of the Secretary of State from the operation of this Act or 
the Government of Burma Act, 1935, the Secretary of State 
shall award to that officer or servant out of the revenues of 
the Pederation such compensation as he may tbinlr just 
and equitable in augmentation of any allowance or gratuity 
for which that officer or servant may be otherwise eligible. 

(3) Any payments directed by this section to be made 
out of the revenues of the Federation shall be charged upon 
those revenues. 

For provision for the payment out of the revenues of the Federation 
of allowances under Cl. (1) of this section, see the Government of India 
(India Office Pensions) Order, 1936. 


283. — (1) The liability for payment of any super- Liability for 
annuation allowances, compensation allowances, retiring 
allowances, additional allowances and gratuities which 
immediately before the commencement of Part III of this 
Act were payable to or in respect of persons m respect of ofPartiii 
service on the establishment of the Secretary of State in 
Council, or in respect of service as Auditor of the Accounts 
of the Secretary of State in Council, or in respect of service 
as a member of that Auditor’s staff, or partly in respect of 
service on the establishment of the Secretary of State in 
Council or as a member of that Auditor’s staff and partly 
in respect of service as a member of the staff of the High 
Commissioner for India shall be a liability of the Government 
of the Federation, and those allowances and gratuities shall 
be charged upon the revenues of the Federation. 

(2) The provisions of subsection (1) of this section shall 
also apply to so much of any superannuation allowances, 
compensation aUowances, retiring allowances, additional 
allowances, and gratuities awarded after the commencement 
of Part III of this Act to persons not transferred by the 
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last but one preceding 'section as is attributable to such 
service before the commencement of Part III of this Act 
as is mentioned in the said, subsection (1). 

Persons who immediately before the commencement of Part III of 
this Act, were members of the staff of the Auditor of the Accounts of the 
Secretary of State in Council, are to become members of the staff of 
the Auditor of Indian Home Accounts. See ss. 251 and 252. 

284. Any sums which, if this Act had not been passed, 
would have been payable, whether as of right or not, by 
the Secretary of State in Council out of the revenues of 
India to or in respect of a person who was a subscriber to 
the Regular Widows’ Fund, the Elders Widows’ Fund, or 
the In^a Office Provident Fund, shall be paid out of the 
revenues of the Federation and charged on those revenues. 



PAST ZH' 

MISCELLANEOUS AND GENERAL 




PABT xn 

MISCELLANEOUS AND GENERAL 

The, Grown ard the Indian States 

285. Subject in the case of a Federated State to 
proTisions of the Instrument of Accession of that State, oWigatos 
nothing in this Act affects the rights and obligations of 
Crown in relation to any Indian State. Sjm with 

Indian States 


Tho new Act can only affect the Indian States who hare joined the 
Federation, to the extent of the provisions of the Instrument of Accession 
and no further. Apart from the matters which the Baler accepts in the 
Instrument as matters in respect of which the Federal Legislature may 
make laws for his State with the limitations inserted therein, the Ruler 
is not touched by the Act. Nor does the Act in any way affect the relation 
between the States and the Crown as the Paramount Power. See notes to 
ss. 2, 5 and 6 above, and Introduction to Part II, Chapter I and to Part 
n, Chapter 11 under PABAMOUSToy. 


286.— (1) If His Majesty’s Representative for 
exercise of the functions of the Crown in its relations withforoMto* 
Indian States requests the assistance of armed forces 
the due discharge of those functions, it shall be the duty^arg^f 
of the Governor-General in the exercise of the 
authority of the Federation to cause the necessary forces croro m * 
to be employed accordingly, but the net additional expense, 
if any, incurred in connection with those forces by reason statra ** 
of that employment shall be deemed to be expenses of 
His Majesty incurred in discharging the said functions 
of the Crown. 

(2) In discharging his functions under this section the 
Governor-General shaU act in his discretion. 


The Viceroy to preserve peace and order in an Indian Skate may ask 
for armed forces from the F^eral Government who shall give the help 
as demanded. The expenses for such military assistance will be regarded 
as expenses of His Majesty for the exercise of the functions of the Crown 
in its relation with the States. These expenses are charged on the 
revenues of the Federation,^ and are payable on requisition made by the 
Viceroy.* 


1 See 8. 33(3) (/)■ 


2 See a. 146. 
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meatefor t>e made between His 

Oovemors Majesty’s Representative for the exercise of the functions 
oilirta^ of the Crown in its relations with Indian States and the 
to assist Governor of any Province for the discharge by the Governor 
iS officers serving in connection with the affairs of the 

o’f^PoHfear*' Province of powers and duties in connection with the ex- 
Dspartment ercisc of the Said functions of the Crown. 

Under a. 123, the Governor-General may direct the Governor of a 
Province to discharge as his agent certain functions relating to tribal 
areas, defence, external affairs and ecclesiastical affairs. Under this 
section, the Viceroy may arrange for the discharge by a Governor and 
officers in the Province of certain functions of the Crown in its relation to 
the States. Under s. 2(1) Prov., powers relating to the exercise of the 
functions of the Crown in its relations with the States shall, if not exercised 
by His Majesty, be exercised only by the Viceroy or persons acting under 
his authority. The Governor and officers will be such persons acting 
under the authority of the Viceroy. The expenses for administering these 
delegated functions will be included in the expenses of His I^jesty 
incurred in discharging these functions. These expenses are charg^ on 
the Federal revenues,* and are to be paid to His Majesty every year.* 


Aden 

288.-^!) On such date as His Majesty may by Order 
in Council appoint (in this section referred to as ‘ the 
appointed day’) the then existing Chief Commissioner’s 
Province of Aden (in this section referred to as ‘ Aden ’) 
shall cease to be a part of British India. 

(2) At any time after the passing of this Act it shall 
be lawful for His Majesty in Council to make such provision 
as he deems proper for the government of Aden after the 
appointed day, and any such Order in Council may 
delegate to any person or persons within Aden, power 
to make laws for the peace, order and good government 
of Aden, without prejudice to the power of His Majesty 
in Council, notwithstanding such delegation, from time 
to time to make laws for any of the purposes aforesaid. 

(3) An Order made by His Majesty in Council by 
virtue of the preceding subsection may, without prejudice 
to the generality of the words of that subsection, contain 
provisions with respect to — 

(а) the continuing validity of all Acts, orders, 

ordinances and regulations in force in Aden 
immediately before the appointed day ; 

(б) the continuing validity of lairful acts done by any 

authority in Aden before the appointed day ; 


1 See s. 33(3) (/). 


2 See a. 146. 
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(c) the validity and continuance of proceedings 

commenced before the appointed day in any 
Court of Justice in, or having jurisdiction in, 
Aden ; and 

(d) the enforcement by or against the Government of 

Aden of claims which, if this Act had not been 
passed, might have been enforced by or 
agamst the Secretary of State in Council in 
connection with the administration of Aden. 

(4) If any such Order is made, it shall confer appellate 
jurisdiction from courts in Aden upon such court in India 
as may be specified in the Order, and it shaU be the duty 
of any court in India upon which jurisdiction is so conferred 
to exercise that jurisdiction, and such contribution, if 
any, as His Majesty in Council may determine shall be 
paid out of the revenues of Aden towards the expenses 
of that court. 

The Order shaU also make provision specifying the 
cases in which an appeal from that court in India may 
be brought to His Majesty in Council. 

(5) Any property which immediately before the separa- 
tion of Aden from India was vested in His Majesty for the 
purposes of the Government of India and either was then 
situate in Aden, or, by virtue of any delegation from the 
Secretary of State in Council or otherwise, was then in 
the possession, or under the control of, or held on account 
of, the Local Government of Aden, shaU, as from the said 
separation, vest in His Majesty for the purposes of the 
Government of Aden, and any contract made or liability 
incurred by or on behalf of the Secretary of State in Council 
before the said separation solely for a purpose which wiU 
after the separation be a purpose of the Government of 
Aden shaU, as from the separation, have effect as if it 
had been made or incurred by or on behalf of the Govern- 
ment of Aden. 


The settlement of Aden which comprises the town of Aden itself and 
certain adjacent districts, was hitherto administered by the Government 
of India as a Chief Commissioner’s Province. Responsibility for the 
hinterland of Aden which is not British territory, has since 1917 rested 
with His Majesty’s Government who have also since the same date been 
responsible for the military and the political affairs of the settlement. 
Arrangements were made in 1926 under which an annual contribution, 
subject to a maximum of £150,000, was made from Indian revenues for 
militaiy and political expenditure of the settlement and the protectorate. 
The population of the settlement is predominantly Arab, the Indian 
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population which is however of great commercial importance, numbering 
only about one-seventh of the whole. 

c This section provides that Aden is to cease to be part of British India 
on such date as His Majesty may by Order in Council appoint. The 
Order will provide for the future Government of Aden and power is 
reserved to His Majesty under subsection (2) to make laws for the peace^ 
order and government of Aden. 

The Order in Council relating to Aden, which has now been made, 
provides for its separation from India on 1 April 1937 and prescribes 
its constitution. It covers only what is now the settlement area of 
seventy-five square miles, and converts this into a Crown Colony under 
the normal regime appropriate thereto. The much larger Protectorate 
Area is now, and will remain as before, under the direct supervision of 
the Colonial Office. The Order provides that the new Colony shall have 
a Governor, and it is accompanied by the draft of his Instrument of 
Instructions. Ho will bo assisted by an Executive Council whose com- 
position is not specified. Ho will legislate by regulations subject to the 
usual right of the Crown to disallow his laws or supplement them by an 
Order in Council. 

The Order provides for the safeguarding of Indian interests in the 
Colony. India is automatically relieved by implication of the annual 
contribution of about Rs.20 lakhs which she has hitherto had to pay to 
Aden. The right of civil and criminal appeal from the Supreme Court of 
Aden to the High Court of Bombay is conferred on all inhabitants of the 
Colony without discrimination and death sentence passed by the Supreme 
Court must bo confirmed by the Bombay Hugh Court. No racial dis- 
crimination of any kind is permitted in any circumstances whatsoever. 
An executive instruction will provide for the entry of British Indians 
into the Protectorate under the same terms as those accorded to other 
British subjects. The Governor may not impose duties or additional 
taxation without the Crown’s approval, and Aden will remain a free 
Port so long as conditions permit. Executive instructions will cover the 
questions of the employment of Indian personnel in the local services, 
and it is understood that for the present it is intended that a number 
of men will be borrowed from the Indian services. The present level of 
the administration is to be maintained. 

What was the District and Sessions Court has become the Supreme 
Court of the Colony as from 1 April 1937. There is appeal to the 
Bombay High Court involving property or some civil right to the value 
of Bs.5,000 or upwards, and in criminal cases as under the provisions of 
the Indian Code of Criminal Procedure. No appeal lies where the 
sentence does not exceed six months’ imprisonment or a fine of Rs.500, 
or both such imprisonment and fine. All death sentences are 
subject to confirmation by the High Court, In specified civil cases there 
may be further appeal to the Privy Council. See the Adftn Colony 
Order, 1936. The appointed day was the first day of April, 1937. The 
territory hitherto known as the Chief Commissioner’s Province of Aden 
is known from that date as the Colony of Aden. His Majesty will 
by^ Sign Manual and Signet appoint a Governor and Commander-in- 
Chief over the Colony. The Governor and Commander-in-Chief may make 
laws for the peace, order and good government of the Colony, but His 
Maje^y may disallow any such law, and reserves the power to msiko 
laws for the peace, order and good government of the Colony. 



MISCELLANEOUS AND GENERAL 


Nev) ProviTices and alterations of loundaries of Prpm 




289. — (1) As from such date as 
Order in Council appoint — ^ 

{a) Sind shall be separated from the 
Bombay and shall fon i a Govei 
to he known As the Province o: 
(6) Orissa and sucff other areas-4if^ 


om the 

a GoverMr’s !reovn^ 
vince oy ^d ; 

Province of 


Creatio^ 
9iew Bto- 


Bihar and Orissa as may be speraj^ in the 
Order of Majesty shall be separOT^ from 
JihatProyince, and such areas as may be 
sp<i6i5^ /n th e said Order shall be separated 
/from th^KeStelpncy of Madras and the Central 
ProvirL4^especti¥^y,„^d Orissa and the 
other^^as^o si^arated'SmJlJiOgether form 
a Governor’s Province tb Jbe^^^festtssn as the 


other Ai^aa^o separated i 
a Governor’s Province fr 
Province of OrisssY’fitrdT 
(c) the PmviaeeJiormerly known 
shall/he known as the Pi 


(2) An Ome 
define the hoiind 
and may conrain 

(a) siMh 



id Orissa 
Bihar. 


r\i Council made under this Section shall 
arifer^f the ProvinceehotBind and Orissa 


and Orissa 


/ j^orx V 

'id) in the case 
\ to th^ 


bh p*e^ions for theirS^vemment and 
adu^i^tration dining the j^od before Part 
in ofthis Act c^es into operation ; 
oh provisions foy varying during the said 
'period the composition of the Local Legis- 
lature of any Pre^ency jbr Province the 
boundaries of which aJt^d under this 
section ; / I 

lirprQvisions wi(th reJmedt to the laws which, 
subject to amegito or repeal by the 
^ovincial or, as tfee^ sai^^Way be, the Federal 
L^islature, are to-hNwOTOTbi^ in, or in any 
part of, Sind or O^i^ Sesnectively ; 
the case of Orissa, such mo-wsioms with respect 
to the| jurisdiction thCTfem-Aif any court 
therefore exercising the jurisdiction of a 
'fiigkr Court, either generally or for any 
particular purpose in any area to be included 
in the Province ; 


(e) such provisions with respect to apportionments 
and adjustments of and in respect of assets and 
liabilities; and 
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(/) such supplemental, incidental and consequential 
provisions, 

as His Majesty may deem necessary or proper. 

(3) Subject to the provisions of any such Order as 
aforesaid, the Governor-Greneral in Council may, untU 
the date on which Part III of this Act comes into operation, 
exercise in relation to the Provinces of Sind and Orissa 
and any Presidency or Province the boundaries of which 
are altered under this section any powers which he might 
have exercised if the said new Provinces had been consti- 
tuted, or those boundaries had been altered, under the 
provisions in that behalf contained in the Government 
of India Act. 

(4) In this Act the expression ‘ the Legislative Council 
of the Province ’ when used in relation to a date before 
the commencement of Part III of this Act shall in the 
case of Sind and Orissa be deemed to refer to the Legislative 
Councils of Bombay and of Bihar or Bihar and Orissa 
respectively. 


The two new Provincee of Orissa and Sind have already been created 
by Order in Oounoil under the provisions of this section, as from 1 April 
1936. 

See notes under s. 46 above. 

Sind has been separated from Bombay and constituted as a Governor’s 
gijj^ Province from 1 April 1936 by the Government of 

India (Constitution of Sind) Order, 1936. It will be 
from that date till the commencement of Part m of this Act (the 
transitional period), governed by the Governor who shall have no 
Executive Council. But there will be an Advisory Council consisting 
of not more than twenty-five members nominated by the Governor, of 
whom not more than three are to bo officials. The Budget will be laid by 
him before the Advisory Council for discussion only and will not be voted 
upon. 

Apportionment of assets and liabilities between Sind and the 
Presidency of Bombay is provided for by Rule 20 and the Second Schedule 
to the Order. 

After the commencement of Part HI of this Act, the government 
will be that as in a Governor’s Province. 

Orissa, consisting of certain parts of the Province of Bihar and 

Orissa Orissa, the Presidency of Madras and the Central 
Provinces, has been constituted as a Governor’s 
Province from 1 April 1936 by the Government of India (Constitution of 
Orissa) Order, 1936. Its constitution is similar to that of Sind. The 
Advisory Council is to consist of not more than twenty members to be 
nominated by the Governor, of whom not more than three are to be 
officials. Apportionment of assets and liabilities between Orissa and the 
Provinces from which areas are separated by the Order is provided for 
by Rule 22 and the Third Schedule to the Order. 
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The areas transferred to Orissa from the Central Provinces and from 
the Vizagapatam Agency in the Presidency of Madias have been made 
Partially Excluded Areas by the Government of India (Excluded and > 
Partially Excluded Areas) Order, 1936. 

290. — (1) Subject to the provisions of this 
TTia Majesty may by Order in Council — 

(а) create a new Province ; 

(б) increase the area of any Province ; 

(c) dimmish the area of any Province ; 

{d) alter the boundaries of any Province : 

Provided that, before the draft of any such Order is 
laid before Parliament, the Secretary of State shall take 
such steps as His Majesty may direct for ascertaining the 
views of the Federal Government and the Chambers of 
the Federal Legislature and the views of the Government 
and the Chamber or Chambers of the Legislature of any 
Province which will be affected by the Order, both with 
respect to the proposal to make the Order and with respect 
to the provisions to be inserted therein. 

(2) An Order made under this section may contain 
such provisions for varying the representation in the 
Federal Legislature of any Governor’s Province the bound- 
aries of which are altered by the Order and for varying 
the composition of the Legidature of any such Province, 
such provisions with respect to apportionments and adjust- 
ments of and in respect of assets and liabilities, and such 
other supplemental, incidental and consequential provisions 
as His Majesty may deem necessary or proper : 

Provided that, no such Order shall vary the total 
membership of either Chamber of the Federal Legislature. 

(3) In this section the expression ‘ Province ’ means 
either a Governor’s Province or a Chief Commissioner’s 
Province. 


section. Creation 
of new 
Fiovinoea 
and altera- 
tions of 
boundaries 
of Pro- 
vinces 


Under s. 60 of the old Act, the Governor-General in Council may by 
notification declare, appoint, or alter the boundaries of any Province and 
distribute the territories of British India among the several Provinces.^ 
The power to create new Provinces is new. Under this section, power 
is reserved to the Crown to alter, by Order in Council, the areas or 
boundaries of the existing Provinces or to create new Provinces. 

It is, however, added in the proviso that before the draft of any 
such Order is laid before the Parliament, the Secretary of State is to take 
such steps as His Majesty may direct for ascertaining the views of the 
Federal Legislature and the views of the Government and the Chamber 


30 


1 See J.C.B. 62 emd 63, 
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or tlie Chambers of the Legislatures of the Province which will be afiected 
by the Order. This procedure is to be adopted both for the proposal to 
make the Order and for the provisions to be inserted in it. 


Franchise 

Power of 291 . In SO far as provision with respect to the matters 

hereinafter mentioned is not made by this Act, His Majesty 
provision in Council may from time to time make provision with 

to respect to those matters or any of them, that is to say — 

nwTri^'^ delimitation of territorial constituencies for 

the purpose of elections under this Act ; 

(6) the qualifications entitling persons to vote in 
territorial or other constituencies at such 
elections, and the preparation of electoral 
rolls ; 

(c) the qualifications for being elected at such 
elections as a member of a legislative body ; 
{d) the fillin g of casual vacancies in any such body ; 
(e) the conduct of elections under this Act and the 
methods of voting thereat ; 

(/) the expenses of candidates at such elections ; 

\g) corrupt practices and other offences at or in 
connection with such elections ; 

{h) the decision of doubts and disputes arising out 
of, or in connection with, such elections ; 

{i) matters ancillary to any such matter as aforesaid. 


Under the provisions of this section, some Orders in Council have 
been passed with respect to the following matters : 

1. The Government of India (Scheduled Castes) Order, 1936, 
defining for the purposes of the First, Fifth and Sixth Schedules of the 
Act, the castes, races or tribes who are to be deemed to be Scheduled 
Castes. 

2. The Government of India (Provincial Legislative Assemblies) 
Order, 1936, laying down for the Provincial Legislative Assemblies rules 
about territorial and special constituencies, preparation of electoral rolls, 
special provisions for the Scheduled Castes, Women’s seats, Anglo- 
Indian seats, European seats. Landholders’ seats and other seats. By this 
Order, certain minor amendments have been made in the Fifth and 
Sixth Schedules. 

3. The Government of India (Provincial Legislative Councils) 
Order, 1936, laying down for the Provincial Legislative Councils rules 
regulating delimitation of territorial constituencies, qualifications of 
candidates, dates of nominations and elections, eto. 

4. The Government of India (Provincial Elections) (Corrupt 
Ih-actices and Election Petitions) Order, 1936, making provisions about 
election agents, and expenses, decision of doubts and disputes about 
elections and disqualifications for corrupt practices. 
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Other Orders in Council may be pasired from time to time to deal 
further with the matters mentioned in this section. 

Under paragraph 20 of the Fifth Schedule, the Governor, in his 
individual judgement, may make rules for carrying into effect the pro- 
visions of the Fifth and the Sixth Schedules, in the absence of provisions 
made by this Act or Order in Council or by the Provincial Legislature. 

Corrupt practices and election petitions have been dealt with by the. 

_ Government of India (Provincial Elections) (Corrupt 

tices *and ^®'°ticea and Election Petitions) Order amended by 

tion petitions paragraph 4 of the Government of India (Provincial 
Legislatures) (Miscellaneous Provisions) Order, 1936 ; 
and by Rules made by the Governor under powers conferred by paragraph 
20 of the Fifth Schedule. See s. 69 for disqualifications for membership. 

Provisions as to certain legal matters 

292. Notwithstanding the repeal by this Act of the Existing 
Government of India Act, but subject to the other provisions 
of this Act, aU the law in force in British India immediately continue 
before the commencement of Part III of this Act shall 
continue in force in British India until altered or repealed 
or amended by a competent Legislature or other competent 
authority. 

The law existing before Part III of the Act comes into force shall • 
continue to prevail unless altered by the Legislature or any other com- 
petent authority. But Orders in Council may be made modifying such 
law, as provided in s. 243, so as to bring it into accord with the provisions- 
of this Act. 

Lawa in force : Reference may here be made to the Indian legal 
system. The law administered by the Indian courts consists of : 

(1) Acts of Parliament extending to India and rules and Orders 

made thereunder ; 

(2) Acts of the Governor-General in Council, of the Tndiii.n 

Legislature and of the Governor-General and rules and 
orders made thereunder ; Ordinances made by the Governor- 
General and regulations for special .areas made by the 
Governor-General in Council ; 

(3) Acts passed by local legislatures of the various Provinces and 

rules and regulations made thereunder ; 

(4) certain regulations made by the Government of Bombay, 

Madras and Bengal before 1833 and the Governor-General 
in Executive Councillor the Punjab up to 1861, 

These measures of codification are of general application and cannot 
be superseded by the private law of any particular community. But 
they leave untouched most of the essentials of private law. The courts 
give effect to the Bondu and Mahommedan law and the customary law of 
particular castes or sects such as Jains or Sikhs in causes between the 
members of a community relating to inheritance and succession, and so 
far as it has not been superseded by legislation or is contrary to justice, 
equity or good conscience. Hindus retain their family law, regulating 
marriage, adoption, the joint family, partition and inheritance.. 
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Mahommedans follow their oto law of marriage, of testamentary and 
intestate succession and of religious endowments. The courts give efiect 
to Ahe different systems of Hindu and Mahommedan law that exist in 
different parts of the country. Few legislative changes have been made 
in these two systems. The Age of Consent Act (Act XIX of 1929) 
forbids consummation of marriage before the ages of eighteen for the boy 
and fourteen for the girl. By the Indian Majority Act, 1875, infants are 
protected against the earlier attainment of majority and legal capacity. 
Hindu and Mahommedan Law, save as aforesaid, has been considerably 
developed by judge-made law. The Parsee community has special rules 
of succession which have been codified in the Succession Act of 1925, 
which has also been accepted by the Jews of India in general. The chief 
authority for Buddhist law which prevails in Burma is the Manugye 
Dhammathat promulgated as authoritative by King Alaungpaya in 
1756. 

Special legislation for marriage (the Indian Christian Marriage Act, 
1872) has been made for the Indian Christians, while the special M^age 
Act, 1872, as extended by Act XXX of 1923, applies to non-Christians, 
Hindus, Buddhists, Sikhs and Jains. All these measures allow divorce, 
but the courts recognize and give effect to divorces carried out under the 
personal law of non-Christians.* 

The law of torts is practically English Law, as laid down by the 
judges. By paragraph 9 of the Government of India (Commencement 
and Transitory Provisions) Order, 1936, Acts of the Indian Legislature as 
also Kegulations and Ordinances under ss. 71 and 72 of the old Act, 
passed before the commencement of Part III of the Act may validly 
come into force at, or at any time after, the commencement of Part III, 
and will lapse after 12 months. 

293. His Majesty may by Order in Council to be 
made at any time after the passing of this Act provide 
that, as from such date as may be specified in the Order, 
any law in force in British India or in any part of British 
India shall, imtil repealed or amended by a competent 
Legislature or other competent authority, have ejGFect 
subject to such adaptations and modifications as appear to 
His Majesty to be necessary or expedient for bringing the 
provisions of that law into accord with the provisions of 
this Act and, in particular, into accord with the provisions 
thereof which reconstitute under different names govern- 
ments and authorities in India and prescribe the distribution 
of legislative and executive powers between the Federation 
and the Provinces : 

Provided that no such law as aforesaid shall be made 
applicable to any Federated State by an Order in Council 
made under this section. 

In this section the expression ‘ law ’ does not include 
an Act of Parliament, but includes any ordinance, order, 

* KhairAatta v. Khanibalta (1936) 69 Bom. 279. 
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S. 292 provides for the continuance of existing laws in force at the 
commencement of Part III of the Act, subject to amendments by com- 
petent authority. Pending such amendments, Has Majesty may by 
Order in Council prescribe that from a certain date the existing Indian 
law shall be in force subject to such adaptations and modifications as 
appear necessary to him. But such Order in Council shall not apply to 
any Federated State. 

See the Government of India (Adaptation of Indian Laws) Order, 
1937. The Indian Laws mentioned in the Schedule to the Order, until 
repealed or amended, are to apply as modified in the Schedule. For the 
expression ‘ Local Government ’, the expression ‘ Provincial Government’ 
has been substituted. This order is in force from 1 April, 1937. 

See the India and Burma (Burma Monetary Arrangements) Order, 
1937. 


294. — (1) Neither the executive authority of the Foreign 
Federation nor the legislative power of the Federal Legisla- 
ture shall extend to any area in a F ^erated State'whicli 
Hi^Majesty in signifyuigliis acceptance oftEelnstruinent- 

fore adminisWed by or on behalf of His Majesty to which 
it is expedi^t that the provisions-aLthiaju^ction should 
apply, an^references in this..A©t-fcQa FederatedBt^ shall 
not be construed as incljjdlng referen)^es to any such area : 
Provided that 

(a|) a dedjaration shaJlytiot be made under this 
suDsectionjvpitli respect to any area unless, 
bsfor e^rth^xecution by the Ruler of the 
Inteument of Accession, notice has been 
gi^^ii to him of His Majesty’s intention to 
makesi^hat declaration ; 

(6) if His Maje^tj^with the assent of the Ruler of the 
State relinqiJisliM his powers and jurisdiction 
in relation to an5''«jch area or any part of 
any such area, the foreg&mgj)rovision 3 of tbia 
subsection shall cease to aj^ily to that area 
or part, and the executive authority of the 
Federation and the legislative power of the 
Federal Legislature shall extend thereto in 
respect of such matters and subject to such 
limitations as may be specified in a supple- 
mentary Instrument of Accession for the 
State. 
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Nothing in this subsection applies to any area if it 
appears to His Majesty that jurisdiction to administer the 
area was granted to him solely in connection with a railway. 

(2) Subject as aforesaid and to the following provisions 
of this section, if, after the accession of a State becomes 
effective, power or jurisdiction therein with respect to any 
matter is, by virtue of the Instrument of Accession of the 
State, exercisable, either generally or subject to limits, by 
the Federation, the Federal Legislature, the Federal Court, 
the Federal Railway Authority, or a Court or an authority 
exercising the power or jurisdiction by virtue of an Act of 
the Federal Legislature, or is, by virtue of an agreement 
made under Part VI of this Act in relation to the administra- 
tion of a law of the Federal Legislature, exercisable, either 
generally or subject to limits, by the Ruler or his officers, 
then any power or jurisdiction formerly exercisable on His 
Majesty’s behalf in that State, whether by virtue of the 
Forei^ Jurisdiction Act, 1890, or otherwise, shall not be 
exercisable in that State with respect to that matter or, as 
the case may be, with respect to that matter within those 
limits. 

(3) So much of any law as by virtue of any power 
exercised by or on behaft of His Majesty to make laws in a 
State is in force in a Federated State immediately before 
the accession of the State becomes effective and might by 
virtue of the Instrument of Accession of the State be re- 
enacted for that State by the Federal Legislature, shall 
continue in force and be deemed for the purposes of tbia 
Act to be a Federal law so re-enacted : 

Provided that any such law may be repealed or 
umended by Act of the Federal Legislature and unless con- 
tinued in force by such an Act shall cease to have effect on 
the expiration of five years from the date when the accession 
of the State becomes effective. 

(4) Subject as aforesaid, the powers and jurisdiction 
exercisable by or on behalf of His Majesty before the com- 
mencement of Part III of this Act in Indian States shall 
continue to be exercisable, and any Order in Council with 
respect to the said powers or jurisdiction made under the 
Foreign Jurisdiction Act, 1890, or otherwise, and all delega- 
tions, rules and orders made under any such Order, ah all 
continue to be of full force and effect until the Order is 
amended or revoked by a subsequent Order ; 

Provided that nothing in this subsection shall be 
construed as prohibiting His Majesty from relinquishing any 
power or jurisdiction in any Indian State. 
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(5) An Order in Council made* by virtue and in exercise 
of the powers by the Foreign Jurisdiction Act, 1890, or 
otherwise in His Majesty vested, empowering any persomto 
make rules and orders in respect of courts or administrative 
authorities acting for any territory shall not be invalid by 
reason only that it confers, or delegates powers to confer, on 
courts or administrative authorities power to sit or act 
outside the territory in respect of which they have jurisdic- 
tion or functions, or that it confers, or delegates power to 
confer, appellate jurisdiction or functions on courts or 
administrative authorities sitting or acting outside the 
territory. 

(6) In the Foreign Jurisdiction Act, 1890, the expression 
‘ a British Court in a foreign country ’ shall, in relation to 
any part of India outside British India, include any person 
duly exercising on behalf of His Majesty any jurisdiction, 
civil or criminal, original or appellate, whether by virtue of 
an Order in Council or not, and for the purposes of section 
nine of that Act the Federal Court shall, as respects appellate 
jurisdiction in cases tried by a British Court in a Federated 
State, be deemed to be a Court held in a British Possession 
or imder the authority of His Majesty. 

(7) Nothing in this Act shall be construed as limiting 
any right of His Majesty to determine by what courts 
British subjects and subjects of foreign countries shall be 
tried in respect of offences committed in Indian States. 

(8) Nothing in this section affects the provisions of this 
Act with respect to Berar. 

On federation, any authority of the Crown under the Foreign 
Jurisdiction Act, 1890 or otherwise shall become exercisable by the 
federal authorities including the Statutory Railway Authority, except 
in so far as is otherwise provided by any agreement made under Part W 
of the Act for the administration of federal legislation by the Rulers.* 
The powers of the Crown in a State will remain unaffected in all other 
cases, without prejudice to its power to relinquish such authority, and 
the Order in Council of 1902 is reaffirmed as valid. It is also provided 
that an Order under the Act of 1890 may validly authorize judicial or 
administrative authorities to act in respect of territory, though situated 
outside the territory, and the appellate jurisdiction of British courts in the 
Indian States may validly be conferred on the Federal Court. Nothing 
in the Act can limit the power of the Crown to determine by what courts 
British subjects and subjects of foreign countries shall be tried in respect 
of offences committed in an Indian State. Questions of Faramountoy 
as between the Crown and the States do not come within the scope of the 
Federation at all, so the Act does not deal with Paramountcy. See 
Part n. Chapter I, Introduction under Pabamotjktcy. 


1 See Q. (2). 
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The powers of thelndian legislative, executive and judicial authorities 
•with respect to things outside the territorial limits of British India, 
particularly in the territories in the Indian States and in the countries 
bordering on India are mainly derived from the following sources : 

I. The Indian Legislature has been given powers under various 
Imperial Acts to make laws -with extra-territorial operation on various 
subjects. For instance, under s. 99 of the present Act, which re-enacts 
similar provisions of the older Acts, the Federal Legislature has been 
empowered to make laws for all British subjects domiciled in India and 
regulations for the discipline of any naval, military and air force raised 
in British India, •without and beyond, as well as •within, the Indian 
territories under the dominion of Eds Majesty. So also s. 264 of the 
Merchant Shipping Act, 1894 ^ enacts that if the Legislature of a British 
possession — an expression including India — ^by any law apply or adapt 
to any British ships registered at, trading with, or being at, any port in 
that possession and to the owners and masters and crews of those ships, 
any provisions in Part II of that Act which they do not otherwise so 
apply, the law is to have effect throughout His Majesty’s dominions and 
in all places where His Majesty has jurisdiction in the same manner as 
if it were enacted in the Merchant Shipping Act itself. In like manner, 
s. 368 of the Merchant Shipping Act enacts that the Governor-General of 
India in Council, may by any Act passed for the purpose, declare that all 
or any of the provisions of Part IH of the Merchant Shipping Act, 1894 
shall apply to the carriage and steerage of passengers upon any voyage 
from any specified part in British India to any other specified part what- 
soever, and may make, for the purposes of Part III of the Act, other 
regulations ; and the provisions of any such Indian Act while in force are 
to have effect without as well as •within British India as if enacted by 
the Merchant Shipping Act itself. 

H. Parliamentary legislation has given extra-territorial jurisdiction 
to courts in British India which could not have been conferred on them 
by Acts of Indian Legislature.* See the Slave Trade Act, 1876® 
which enacts that if any person, being a subject of His Majesty, or of 
any Prince or State in Indian alliance •with His Majesty, should on the 
high seas or in any part of Asia or Africa specified by Order in Council 
in that behalf commit any of certain offences relating to Slave Trade 
under the Penal Code, or abet the commission of any such offence, he 
•will be dealt with as if the offence or abetment had been committed in 
any place within British India in which he may be or may be found. 

ni. The Governor-General in Council has in his executive capacity 
extra-territorial powers far wider than those which may be exercised by 
the Indian Legislature. As Ubert observes in The Oovemment of India * 
The Governor-General in Council is the representative in India 
of the British Crown, and as such can exercise under delegated 
authority the powers incidental to sovereignty •with reference both 
to British India and to neighbouring territories subject to the 
restrictions imposed by Parliamentary legislation and to the control 
exercised by the Cro^wn, through the Secretary of State for India. 

Thus , he can acquire and exercise within the territories of Indian States 
and of adjoining States which border on India, powers of legislation and 

1 67 and 68 'yict., o. 60. 

® See 12 and 13 Viet., o. 96; 23 and 24 Viet., o. 88 ; 63 and 64 Viet., o. 27. 

3 39 and 40 Viet., o. 46 e 3rd ed., 1916, p. 417. 
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jurisdiction similar to those which are exertsised by the Crown in foreign 
coimtries in accordance with the Foreign Jurisdiction Act and the Orders 
in Council under them, and extending to persons who are not subjepts 
of the King. The existence of the extra-territorial powers exercisable 
by the Governor- General in Council is recognized by the Order in Council 
of 1902 made under the Foreign Jurisdiction Act, 1890. The Order of 
1902 now regulates the exercise of foreign jurisdiction by the Governor- 
General in Council. The Order which is re-afi&rmed as valid in this 
section, is as follows : 

1. The Order may be cited as the Indian (Foreign Jurisdiction) 

Order in Council, 1902. 

2. The limits of this Order are the territories in India outside 

British India and any other territories which may be 
declared by His Majesty to be territories in which jurisdic- 
tion is exercised by or on behalf of His Majesty through the 
Governor-General of India in Council or some authority 
subordinate to him, including the territorial waters of any 
such jxirisdiction. 

3. The Governor-General of India in Council may, on His 

Majesty’s behalf, exercise any power of jurisdiction which 
His Majesty or the Governor-General of India in Council 
for the time being has within the limits of this Order, and 
may delegate any such power or jurisdiction to any servant 
of the British Indian Government in such manner and to 
such extent, as the Governor-General in Council from time 
to time thinks fit. 

4. The Governor-General in Council may make such rules and 

Orders as may seem expedient for carrying this Order into 
effect and in particular — 

(а) for determining the law and procedure to be observed, 

whether by applying with or without modifications all or 
any of the provisions of any enactment in force elsewhere, 
or otherwise ; 

(б) for determining the persons who are to exercise jurisdiction 

either generally or in particular classes of cases and the 
powers to be exercised by them ; 

(c) for determining the courts, authorities, judges and. 

magistrates, by whom and for regulating the manner in 
which, any jurisdiction, auxiliary or incidental to or 
consequential on the jurisdiction exercised under this 
Order, is to be exercised in British India ; 

(d) for regulating the amount, collection and application of 

fees. 

5. All appointments, delegations, certificates, requisitions, rules, 

notifications, processes, orders and directions made or issued 
under or in pursuance of any enactment of the Indian 
Legislature regulating the exercise of foreign jurisdiction, 
are hereby confirmed and shall have effect as if made or 
issued under this Order. 

6. The Interpretation Act, 1889, shall apply to the construction 

of this Order. 

The Order is, as Ilbert says, wide enou^ to include every possible 
source of extra-territorial authority. The powers delegated are both 
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executive and legislative, and“the local limits of the Order, within which, 
or with respect to which, jurisdiction and powers may be exercised under 
tljp Order are the territories outside, and adjacent to British India, 
which, of course, include the Indian States. The jurisdiction of the 
Governor-General in Council within the territories in the Indian States is 
exercised — 

(i) over European British subjects in all cases ; 

(ii) over British Indian subjects in certain cases ; 

(iii) over all classes of persons, British or Foreign within certain 

areas. 

It has been the practice of the Government of India not to allow 
State courts to exercise jurisdiction in the case of the European British 
■subjects, but to require them either to be tried by the British courts, 
established in the Indian States or to be sent for trial before a court in 
British India. The Government of India does not claim similar jurisdic- 
tion over British Indian subjects when within Indian States but doubtless 
would assert jurisdiction over such persons in cases where it thought the 
assertion necessary. As, for international purposes, the territory of 
Indian States is in the same position as the territory of British India,^ 
the jurisdiction is also exercisable over European foreigners in the Indian 
States. This section® afiBrms that the Cro'wn possesses jurisdiction over 
foreign subjects in respect of offences committed in Indian States. Lastly, 
there are certain areas within which full jurisdiction has been eeded to 
the Government of India and within which jurisdiction is accordingly 
exercised by courts and officers of the Government of India over all 
classes of persona as if the territory were part of India such as the Berars, 
the Residencies and other stations in the occupation of political officers, 
and cantonments in the occupation of British troops. Jurisdiction has 
also been ceded over railway lands within the territories of States. The 
extra-territorial powers of the Governor-General are, according to Ilbert ® 
the following : 

1. The extra-territorial powers of the Governor-General of India 

are much "wider than the extra-territorial powers of the 
Indian Legislature, and are not derived from, though they 
may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable ■within the territories of all the 

Indian States. Whether they are exercisable "within the 
territories of any State outside India is a question which 
depends on the arrangements in force ■with the Government 
of that State, and on the extent to which the powers of 
the Cro'wn exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

3. The jurisdiction exercisable under those powers might be 

m^e to extend not only to British subjects and to subjects 
of the State "within which the jurisdiction is exercised, but 
also to foreigners. 

4. The classes of foreigners and cases to which jurisdiction 

actually applies depend on the agreement, if any, in force 
with respect to its exercise and, in the absence of express 
agreement, on usage and the circumstances of the case, 

1 See Introduction to Fart II, Chapter I under Reiation betweek PaitA- 
HOUMT FoWEBS AUD THE STATE. 

S See subsection (7). 


s See p. 428. 
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and may be defined, restricted or extended accordingly by 
the instrument regulating the exercise of the jurisdiction. 

Under s. 2 of the Act, all these powers and jurisdiction are now 
resumed by the Crown to be exercised in accordance with the various 
provisions of this section. The extra-territorial powers will be exercised 
as heretofore, subject to such modifications as have been rendered 
necessary by the constitutional changes. The provision for accession of 
the Indian States to the Federation necessarily restricts the exercise of 
these powers in the territories of those States which shall elect to be 
federated. The extra-territorial powers hitherto exercised by the 
Governor-General in India in Council partly devolve, as far as the 
Federated States are concerned, on the federal authorities to the extent 
covered by their Instrument of Accession. These powers shall be regulated 
by this Act, and shall not be exercisable under foreign jurisdiction. 
Otherwise, the powers of the Governor-General under foreign jurisdiction 
will be exercisable in the Federated States. Power has also been reserved 
to His Majesty, to exclude, at the time of the acceptance of the Instrument 
of Accession, areas in that State, from the executive and legislative 
authority of the Federation, and in such areas, the Governor-General will 
be free to exercise his extra-territorial powers. Save as referred to 
herein, the powers of the Governor- General under foreign jurisdiction 
remain unaltered. As regards the powers of the Federal Legislature to 
make laws with extra-territorial operation, see s. 99 and notes thereto. 

See the Indian (Foreign Jurisdiction) Order, 1937, ame n Hing the 
Indian (Foreign Jurisdiction) Order, 1902. The powers conferred by the 
Order of 1902 on the Governor-General in Council connected with the 
exercise of the functions of the Crown in its relation with Indian States, 
devolve from the commencement of Part III of the Act, on His Majesty’s 
representative. 

295. — (1) Where any person has been sentenced to Provisions 
death in a Province, the Govemor-Greneral in his discretion 
shall have all such powers of suspension, remission or com- ^ 
mutation of sentence as were vested in the Governor- 
General in Council immediately before the commencement 
of Part III of this Act, but save as aforesaid no authority 
in India outside a Province shall have any power to suspend, 
remit or commute the sentence of any person convicted in 
the Province : 

Provided that nothing in this subsection affects any 
power of any officer of His Majesty’s forces to suspend, 
remit or commute a sentence passed by a court martial. 

(2) Nothing in this Act shall derogate from the right 
of His Majesty, or of the Governor-General, if any such 
right is delegated to him by His Majesty, to grant pardons, 
reprieves, respites or remissions of punishment. 

The prerogative of pardon reprieve and remission and commutation 
of sentence belongs to His Majesty.^ The Governor-General under 


1 See notes to a. 2 under Pbbbooativi! Powbbs. 
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Courts of 
Appeal in 
revenue 
matters 


Prohibition 
of certain 
restrictions 
on internal 
trade 


s. 2(1) (6) will exercise such prerogative powers of the Crown (not being 
powers inconsistent with the Act) as His Majesty may be pleased to 
delegate to him. Under the Indian Code of Criminal Procedure, the 
Governor in Council has the power of pardon, remission or commutation 
of sentence. In any sentence on a person, convicted in a Province, the 
only authority outside the Province who can interfere is the Governor- 
General who can suspend, remit or commute a sentence of death. 

296. — (1) No member of the Federal or a Provincial 
Legislature shall be a member of any tribunal in British 
India having jurisdiction to entertain appeals or revise 
decisions in revenue cases. 

(2) If in any Province any such jurisdiction as aforesaid 
■was, immediately before the commencement of Part III 
of this Act, vested in the Local Government, the Governor 
shall constitute a tribunal, consisting of such person or 
persons as he, exercising his individual judgment, may 
think fit, to exercise the same jurisdiction until other 
provision in that behalf is made by Act of the Provincial 
Legislature. 

(3) There shall be paid to the members of any tribunal 
constituted under the last preceding subsection, such salaries 
and allowances as the Governor exercising his individual 
judgment may determine, and those salaries and allowances 
shall be charged on the revenues of the Province. 


Under s. 226, the High Court has no original jurisdiction in revenue 
matters unless otherwise provided by legislation. If in any Province, 
any appellate or revisionary jurisdiction was vested in the local Go- 
vernment, before the Act came into force in the Provinces, the Governor 
is (until otherwise provided by a Provincial Act) to constitute a tribunal 
to hear appeals or revision matters in revenue cases. The salaries and 
allowances of the members of the tribunal are to be determined by the 
Governor in his individual judgement and are charged on the revenues of 
the Province. 


297. — (1) No Pro-dncial Legislature or Government 
shall- - 

(fit) by virtue of the entry in the Provincial Legislative 
List relating to trade and commerce within 
the Province, or the entry in that list relating 
to the production, supply, and distribution of 
commodities, have power to pass any law or 
take any executive action prohibiting or 
restricting the entry into, or export from, the 
Province of goods of any class or description ; 
or 
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(6) by virtue of anything in this Act have power to 
impose any tax, cess, toll, or due which, as 
between goods manufactured or produced in 
the Province and similar goods not so manu- . 
factured or produced, discriminates in favour 
of the former, or which, in the ease of goods 
manufactured or produced outside the Pro- 
vince, discriminates between goods manu- 
tured or produced in one locality and similar 
goods manufactured or produced in another 
locality. 

(2) Any law passed in contravention of this section 
shall, to the extent of the contravention be invalid. 

The section provides for the economic unity of India by prohibiting 
internal economic barriers. A Provincial Government will not be per- 
mitted fiscal developments which will obstruct or restrict the flow of 
internal or external trade. No Province can impose customs duties 
levied at its frontiers on goods entering the Province from other parts ' 

of India. The Federation alone can impose tarifis and other restrictions 
on trade. But the imposition by a provincial authority of the octroi 
and terminal taxes is not prohibited — as these taxes may be levied on all 
goods whether or not they are manufactured within the Province. 

While Provinces are debarred by statute from taxing goods manufac- 
tured in the Indian States, no such obligation is placed on the latter, in 
regard to goods entering into the State from ftovinces. The States 
possess the right to impose customs duties on their frontiers. States 
acceding to the Federation are not required to accept the principle of 
internal freedom for trade in India, although internal customs barriers 
are in principle inconsistent with the freedom of interchange in a fully 
developed federation. See J.O.R. 264. 

298. — (1) No subject of His Majesty domiciled in India Persona not 
shall on grounds only of religion, place of birth, descent, 
colour or any of them be ineligible for office under the Crown disability 
in India, or be prohibited on any such grounds from acquir- of moT” 
ing, holding or disposing of property or carrying on any religion, etc. 
occupation, trade, business or profession in British India. 

(2) Nothing in this section shall affect the operation of 
any law which — 

(a) prohibits, either absolutely or subject to excep- 
tions, the sale or mortgage of agricultural land 
situate in any particular area, and owned by 
a person belonging to some class recognised by 
the law as being a class of persons engaged in 
or connected with agriculture in that area, 
to any person not belonging to any such class ; 
or 
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(6) recognises the existence of some right, privilege 
or disability attaching to members of a com- 
munity by virtue of some personal law or 
custom having the force of law. 

(3) Nothing in this section shall be construed as 
derogating from the special responsibility of the Governor- 
General or of a Governor for the safeguarding of the legiti- 
mate interests of minorities. 

See J.C.B. 366-73. This and the next succeeding sections contain 
what is commonly known as declaration of funda- 
mental rights. The Act declares that no British 
® subject, domiciled in India, shall be disabled from 

holding public office or from practising any trade, profession or calling 
by reason only of colour, race, religion, caste or place of birth, and fur- 
ther, that a person shall not be deprived of property except by authority 
of law and that, compulsory acquisition of land can only be made on 
payment of compensation. The Act also makes further declarations as 
to the rights of persons not to be disqualified by sex for holding certain 
offices ^ and as to the rights of British subjects domiciled in the United 
Kingdom.® 

Constitutional lawyers are not agreed as to the necessity of incorporat- 
ing these declarations of rights in a document. The statutory Com- 
mission made the following observations with regard to this subject : 

We are aware that such provisions have been inserted in many 
constitutions, notably in those of the European States formed after 
the War. Experience, however, has not shown them to be of any 
great practical value. Abstract declarations are useless, unless 
there exists the will and the means to make them effective.® 

The authors of the Joint Select Committee in expressing agreement 
with these views stated in paragraph 366 of their Report as follows : 

A cynic might find plausible arguments in the history during 
the last ten years of more than one country, for asserting that the 
most effective method of ensuring the destruction of fundamental 
rights is to include a declaration of its existence in a constitutional 
instrument. But there are also strong practical arguments against 
the proposal, which may be put in the form of a dilemma ; for either 
the declaration of rights is of so abstract a nature that it has no legal 
effect of any kind or its legal effect will be to impose an embarrassing 
restriction on the powers of the Legislature and to create a grave 
risk that a large number of laws may be declared invalid by the 
courts because inconsistent with one or other of the rights so de- 
clared. . . . There is this further objection that the States have 
made it abundantly clear that no declaration of fundamental rights is 
to apply in State territories ; and it would be altogether anomalous 
if such a declaration had legal force in part only of the area of the 
Federation. There are, however, one or two legal principles which 
might, we think, be appropriately embodied in the constitution. 


1 S. 275. 

8 Beport, Vol. II, par. 36. 


* Part V, Chapter IH. 
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There are others, not strictly of a legal kind, to which perhaps His 
Majesty will think fit to make reference in any Proclamation which 
he may be pleased to issue in connection with the establishment of 
the new Order in India. 

Sir P, S. Sivaswami Iyer, a constitutional writer of eminence, ex- 
presses the uselessness of these declarations in these terms : 

In the final place it is hardly necessary, at this time of day, 
to think of conferring protection against the arbitrary acts of the 
executive Government. The rule of law is so firmly established in 
the system of English Jurisprudence by which we are governed, 
that the danger of encroachment by the executive authority on the 
rights of individual citizens, otherwise than under colour of law, 
hardly exists at the present moment. Secondly, the rights included 
in these declarations are not placed above the reach of the ordinary 
legislature, for, most of them are expressed in language which 
recognizes and permits interference by the legislature. Thirdly, 
the language in which the so-called rights are declared clearly show 
that they are not legally enforceable terms at all . They are expressed 
in far too loose and vague a manner to be regarded as a statement 
of legal rights. Most of the statements are expressed in a very 
crude form, without any of the qualifications and limitations which 
would be necessary to make them accurate legal propositions. . . . 
If these declarations are treated, as they should be, as devoid of legal 
contents, they are merely illusory safepards of rights. If on the 
other hand, they are treated as having the force of law as not liable 
to change by the ordinary legislatures, they are sure to interfere 
with the working of the ordinary legislature and to hamper the 
passing of legislative measures which may be found to be called for in 
the interests of the safety of the State. , . . Measures like the 
suspension of the Habeas Corpus Act or the Defence of the Realm 
Act may be imperatively called for but the legislature will be power- 
less to put them through. When the Government of this country 
becomes responsible, we shall ourselves realize the wisdom of not 
crippling the efficiency of the legislature and preventing it from 
acting with vigour and promptitude on occasions of emergency. 
These are the reasons why the Declaration of Rights in a Constitution 
must be held to be unnecessary, unscientific, misleading and either 
legally ineffective or harmful. 

The section will not affect the validity of any existing law, like the 
Punjab Land Alienation Act, which prohibits either absolutely or with 
exceptions, the sale or mortgage of agricultural land in any or to any 
person not belonging to some recopized class. 

See notes to s. 117. See also Part X, Chapter V under Rule of 
Law. 


299. — (1) No person shall he deprived of his property Compi^ry 
in British India save by authority of law. offfl* eto 

(2) Neither the Federal nor a Provincial Legislature 
shall have power to make any law authorising the com- 
pulsory acquisition for public purposes of any land, or any 
commercial or industrial undertaking, or any interest in, 
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or in any company owning, any commercial or industrial 
undertal^g, unless the law provides for the payment of 
compensation for the property acquired and either fixes the 
amount of the compensation, or specifies the principles on 
which, and the manner in which, it is to be determined. 

(3) No Bill or amendment making provision for the 
transference to public ownership of any land or for the 
extinguishment or modification of rights therein, including 
rights or privileges in respect of land revenue, shall be 
introduced or moved in either Chamber of the Federal 
Legislature without the previous sanction of the Governor- 
General in his discretion, or, in a Chamber of a Provincial 
Legislature without the previous sanction of the Governor 
in his discretion. 

(4) Nothing in this section shall affect the provisions 
of any law in force at the date of the passing of this Act. 

(5) In this section ‘ land ’ includes immovable property 
of every kind and any rights in or over such property, 
and ‘ undertaking ’ includes part of an undertaking. 

This aectiou safeguards private property against expropriation. 
Legislation expropriating or authorizing the expropriation of the property 
of particular individuals will he lawful only if confined to expropriation 
for public purposes and if compensation is determined in accordance with 
the provisions of subsection (2). General legislation on the other hand, 
the efiect of which would be to transfer to public ownership some parti- 
cular class of property or to extinguish or modify the rights of individuals 
in it, will require the previous sanction of the Governor-General or 
Governor (as the case may be) to its introduction and in that event, 
he will be Erected by the Instrument of Instruction to take into account 
as a relevant factor the nature of the provisions proposed for compensating 
those whose interests will be adversely affected by the legislation.^ But 
the section does not restrict the powers of the Legislature in relation to 
taxation. 

300. — (1) The executive authority of the Federation or 
. of a Province shall not be exercised, save on an order of 
the Governor- General or Governor, as the case may be, in 
the exercise of his individual judgment, so as to derogate 
from any grant or confirmation of title of or to land, or of 
or to any right or privilege in respect of land or land revenue, 
being a grant or confirmation made before the first day of 
January, one thousand eight hundred and seventy, or made 
on or after that date for services rendered. 

(2) No pension granted or customarily payable before 
the commeneement of Part III of this Act by the Governor- 


^ See J.C,B. par. 369. 
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General in Council or any Local Government on political 
considerations or compassionate grounds shall be dis- 
continued or reduced, otherwise than in accordance with 
any grant or order regulating the payment thereof, save on 
an order of the Governor-(^neral in the exercise of his 
individual judgment or, as the case may be, of the Governor 
in the exercise of his individual judgment, and any sum 
required for the payment of any such pension shall be 
charged on the revenues of the Federation or, as the case 
may be, the Province. 

(3) Nothing in this section affects any remedy for a 
breach of any condition on which a grant was made. 


This section refers to grants of land or of tenure of land free of land 
revenue or subject to partial remissions of land revenue, held under 
various names (of which Taluk, Inam, Watan, Jagir and Muafi are 
examples) throughout British India by various individuals or classes of 
individuals. Some of these grants date from Moghul or Sikh times and 
have been confirmed by the British Government ; others have been 
granted by the British Government for services rendered. The terms 
of these grants differ ; older grants are perpetual, modern grants are 
mostly for three or even two generations. But whatever the terms, a 
grant of this kind is always held in virtue of a specific understanding 
given by or on the authority of, the British Government that, subject 
■to some cases to the due observance by the grantee of specified conditions, 
the rights of himself and his successors will be respected either for all 
time or, as the ease may be, for the duration of the grant. A well-known 
instance of such rights is to be found in those enjoyed by the present 
Talukdars of Oudh, who owe their origin to the grant to their predecessors 
of sanads by Lord Canning, the then Governor-General, conferring 
proprietory rights upon all those who engaged to pay the jumma, which 
might then or might from time to time subsequently, be fixed, subject 
to loyalty and good behaviour; and the rights thus conferred were 
■declared to bo permanent, hereditary, and transferable.^ The holders of 
those ‘ vested interests ’ naturally felt apprehensive lest the grant of 
responsible government and the consequent handing over of matters 
connected with land revenue (which is included in the Provincial List in 
the Seventh Schedule) to the control of Ministers and Legislatures should 
result in a failure to respect the promises of the Government made to their 
predecessors. The Joint Committee in paragraph 371 of their Eeport 
recommended a provision in the Act requiring the previous sanction of 
the Governor-General or the Governor to any proposal altering or pre- 
j udicing the rights of the grantees. This section adopts the recommenda- 
tion. But the section does not contemplate that every promise or under- 
taking made by the British Government in the past shall remain unaltered 
and unalterable for all time, if its modification can be justified in the light 
of changed circumstances. Likewise, subsection (2) affords similar 
protection to those who receive XJcnsion, or compassionate allowance &om 
the Government on political and other considerations. 


31 


1 See J.C.R. par. 370. 
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Still stronger is tte case of Zamindars and others who are the sue- 
cessors in interests of those in whose favour tho 
Permanent Settlement of Bengal, Bihar and Orissa^ 
® and parts of the United Provinces and Madras was 

made in 1793. 

Under the Bengal Permanent Settlement Regulation I of 1793, the- 
Zamindars were declared proprietors of the areas over which their revenue 
collection extended, subject to the payment of land revenue and to 
the liability to have their lands sold for failure of payment. The assess- 
ment fbred on the land was declared to be unalterable for ever, and the 
British Government specifically imdertook not to make any demand on 
the Zamindars or their heirs or successors, ‘ for augmentation of the public 
assessment in consequence of the improvement of their respective 
estates ’. The Zamindars collected and paid to Government the revenue 
assessed on that land which was fixed at rates declared at the time to be 
intended to stand unaltered in perpetuity. The Joint Select Committee 
in their Report ' observe : 

It is apparent that the position of Zamindars under the- 
Permanent Settlement is very difEerent from that of the individual 
holders of grants or privileges of the kind we have just described ; for, 
while the privileges of the latter might, but for a protection suck 
as wo suggest, be swept away by a stroke of the pen with little or 
no injury to any but the holder of the vested interest himself, the 
alteration of the character of the land revenue settlement in Bengal, 
for instance, would involve directly or indirectly the interests of 
vast numbers of the population, in addition to those of the com- 
paratively small number of Zamindars proper, and might indeed 
produce an economic revolution of a most far-reaching character. 
Consequently, no Ministry or Legislature in Bengal, could, in fact, 
embark upon, or at all events carry to a conclusion, legislative pro- 
posals which would have such results, unless they had behind them 
an overwhelming volume of public support. We do not dispute the- 
fact that the declarations as to the permanence of the Settlement, 
contained in the Regulations under which it was enacted, could not 
have been departed from by the British Government so long as that 
Government was in effective control of land revenue. But we could 
not regard this fact as involving the conclusion that it must be placed 
beyond the legal competence of an Indian Ministry responsible to an 
Indian Legislature, which is to be charged iiUzr alia, with the duty of 
regulating the land revenue system of the Province, to alter the 
enactments embodying the Permanent Settlement, which enactments, 
despite the promises of permanence which they contain, are legally 
subject (like any other Indian enactment) to repeal or alteration. 
Nevertheless, we feel that the Permanent Settlement is not a matter 
for which, as the result of the introduction of Provincial Autonom 3 ’', 
His Majesty’s Government can properly disclaim all responsibility. 
We recommend, therefore, that the Governor should be instructed 
to reserve for the signification of His Majesty’s pleasure any Bill 
passed by the Legislature which would alter the character of the 
Permanent Settlement. 

Agricultural income is exempt from income-tax. See notes to s. 138- 
under this head. 


1 Par. 372. 
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301 . Section eighteen of the East India Company Act, Repeal of 
1780, and section twelve of the East India Act, 1797 (being sf 
obsolete enactments containing savings for native law and and a. 12 
custom) are hereby repealed. 

High Commissioner 

302. — (1) There shall be a High Commissioner for High com- 
India in the United Kingdom who shah, be appointed, and 
whose salary and conditions of service shall be prescribed, 

by the Governor-General, exercising his individual 
judgment. 

(2) The High Commissioner shall perform on behalf of 
the Federation such functions in connection with the 
business of the Federation, and, in particular, in relation to 
the making of contracts as the Governor-General may from • 
time to time direct. 

(3) The High Commissioner may, with the approval 
of the Governor- General and on such terms as may be 
agreed, undertake to perform on behalf of a Province or 
Federated State, or on behalf of Burma, functions similar 
to those which he performs on behalf of the Federation. 

See s. 29A, old Act. Since 1920, there has been a High Commissioner 
for India in London, appointed under the proTisions of an Order in 
Council. Various agency functions on behalf of the Central and the 
Provincial Governments which were formerly discharged by the India 
Office have been transferred to him. Under the new Act, he is to be 
appointed by the Governor-General. The High Commissioner for India 
is not subject to the orders of the Secretary of State nor is his establishment 
part of India Office. The appointment of the High Commissioner will be 
made by the Governor-General in his individual judgement. His duties 
will be prescribed by the Governor-General and will include the purchase 
of Government stores. It is to be noted that the various governments in 
India, in agreement with their legislatures, were free under the old 
constitution, by convention, from the control of the Secretary of State 
as regards the policy adopted in regard to the purchase of stores, other 
than military stores. The High Commissioner will perform for Lidia the 
functions of agency, as distinguished from political functions, analogous 
to those now performed in the offices of the High Commissioners of the 
Dominions. It is open to the Provincial Governments, with the sanction 
of the Governor-General (or the government of a Eedcrated State or of 
Burma) to employ the agency of the High Commissioner for such purposes 
as may be determined by the Provincial Governments. 

.^though for commercial purposes the High Commissioner for India 
ranks with the other Dominions, his normal duties do not include matters 
connected with foreign affairs or defence. The new Act does not abolish 
the Lidia Office ; communication on questions of policy as between the 
Home and Indian Governments will be addressed to the Lidia Office 
direct, and not by the High Commissioner on the instruction of the 
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Government of India. The High Commissioner, whose duties are mainly 
of agency character, may be and frequently is, appointed to represent 
thp Government of India on such international bodies as the Imperial 
Conference and the League of Nations. The Indian Delegation to the 
Ottawa Conference communicated with the Government of India through 
the High Commissioner. The High Commissioner was, on one occasion 
directed by the Government of India, to conduct trade negotiations with 
the Irish Free State. The office of the High Commis-sioner is located in 
an impressive building kno^vn as the India House. 

The High Commissioner’s work is performed in the following 
departments : 

(1) The Accounts department, which makes all payments on behalf 
of the High Commissioner and whose transaction amounted to nearly 
£7,000,000 in 1935, is responsible for payment of pensions and leave 
allowances, and deals •with all problems arising in connexion with the 
salaries and conditions of the personnel in the High Commissioner’s 
office. It also sanctions extension of leave to officers from India for 
limited periods. 

(2) The principal function of the General department is to make 
arrangements for the recruitment of staff for the office and for Government 
and public bodies in India. It exercises supervision over officers on 
deputation or study leave and obtains facilities for them and other 
accredited persons, official or non-official. It arranges passage to India 
for officials. It protects the interests of, and where necessary repatriates, 
distressed Indian seamen and generally assists other Indian nationals. 

(3) The Public department, which was formed in 1931, deals primarily 
with international and inter-imperial matters. The principal organiza- 
tion it has to deal with at present is the International Labour Office at 
Geneva, the main function of which is to look after the working conditions 
and welfare of labour in all the countries of the world which are members 
of the International Labour Organization. The High Commissioner has 
a seat in the Governing Body of the International Labour Office and on 
the managing board of the following bodies : 

(а) The International Institute of Agriculture. 

(б) The Imperial Economic Committee. 

(c) The Imperial Shipping Committee. 

(d) The Imperial Agricultural Bureau. 

(4) The Trade department is actually older than the office of the 
High Commissioner, as the first Trade Commissioner to London was 
appointed in 1917. There are three Trade Commissioners under the 
Hugh Commissioner for India. The Trade Commissioner in London covers 
Great Britain and America. The Trade Commissioner in Hamburg deals 
with Germany and the northern half of Europe. The Trade Commissioner 
in Milan watches over Indian trade in Italy and the southern half of 
Europe. The main work of the department is to develop the exports of 
Indian products to Europe and America. It represents India on various 
Imperial and Trade Committees in the United Kingdom. Associated with 
this department are the Indian Trade Publicity Officer, the Timber 
Adviser, the Mineral Adviser, and a special officer to direct lac 
researches. 

(5) The Stores department of the High Commissioner for India is 
not located in the India House. The duties entrusted to this department 
may be briefly described as the purchase, inspection and shipment of 
stores req'uired by the Central and Provincial Governments of India. 
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The articles purchased are of the greatest possible variety. They include 
vessels for the Royal Indian Navy, generating machinery and transmission 
plants for hydro-electric projects, munitions of war, tanks, clothing and 
food-stuffa for the army, motor vehicles, surgical instruments and drugs. . 

(6) The duties of the Education department which is the smallest 
in the India House and which consists of only 12 officials out of a total 
of 600 officers, are : 

(а) to furnish Indiana both directly and through institutions 

with informations regarding educational facilities in Great 
Britain ; 

(б) to obtain admission for them to educational institutions ; 

(c] to assist them to obtain professional and technological 
training ; 

((i) to supervise State scholars and others who may be placed 
under the High Commissioner’s guardianship ; and 

(e) generally to strive for the welfare of Indian students. 

The High Commissioner’s Office : The Provisions of Part X of the 
Act are to apply to appointments to, and to persons serving in, the staff 
of the High Commissioner for India, as if the members of the staff rendered 
service in India. All persona who were immediately before the com- 
mencement of Part III of this Act members of the High Commissioner’s 
staff, shall continue to be so, and they hold their posts under the same 
conditions of pay, pensions, etc. as before. See ss. 251 and 252, 

Pensions : The High Commissioner is to be provided with sufficient 
funds by the Federation or a Province to enable him to pay the pensions 
payable out of the Federal or the Provincial revenues. See s. 167(2). 

General Provisions 

303. — (1) The Sheriff of Calcutta shall be appointed I’roviBions 
annually by the Governor of Bengal from a panel of three 
persons to be nominated on the occasion of each vacancy by 
the High Court in Calcutta. 

(2) The Sheriff shall hold ofS.ce during the pleasure of 
the Governor and shall be entitled to such remuneration as 
the Governor may determine and no other remuneration. 

(3) In exercising his powers with respect to the appoint- 
ment and dismissal of the Sheriff, and with respect to the 
determination of his remuneration, the Governor shall 
exercise his individual judgment. 

By the first Charter granted to the United Company in 1726 by 13 
Geo. 1, a mayor and 4 aldermen were appointed at each of the settlements 
of Madras, Bombay and Calcutta, and they were constituted a Court of 
Record. A sheriff could be appointed for the above towns and for any 
space within ten miles of the same. But no sheriff seems to have been 
appointed under this Charter. By Cl. (9) of the Charter of George HI 
of 26 March 1774, establishing the Supreme Court of Judicature at 
Fort William of Bengal, it was provided that the Supreme Court of 
Judicature shall on the first Tuesday of December every year, nominate 
three residents of the town of Calcutta to the Governor-General and 
Council, who within three days after such nomination shall appoint one 



486 


THE WOEKIHa CONSTITUTION IN INDIA 


Persons 
acting as 
Governor- 
Genera] or 
Governor 


Secretarial 
stafls of 
Governor- 
General and 
Governor 


of the three persons to serve as sheriff for the year from 20 December 
next, such sheriff remaining in office for one whole year therefrom, and 
that sheriff and deputies appointed by him are authorized to execute all 
writs, summonses, rules, orders, warrants and processes of the Supreme 
Court of Judicature and to make return of the same to that Court and to 
detain in prison persons committed to him for the purpose by the Supreme 
Court. In December 1774, the first sheriff of Calcutta was appointed, 
Mr James McKabey, brother-in-law of Sir Philip Francis. Clause 9 of 
the Charter of 1774 was still in force (except the provision regarding 
official oath) till the new Act. By this section, the Governor in the 
exercise of his individual judgement is to appoint annually a sheriff 
from a panel of three persons. All the money realized by the 
sheriff from fees for writs, poundage, etc. were taken by the sheriff 
who paid the salary of the staff employed in the sheriff’s office and took 
the balance. In Bombay and Madras, all this money is credited to 
Government and the sheriffs there receive no emoluments, but that is 
not so in Calcutta. There has been a proposal in Calcutta under which 
Government is to manage the sheriff’s office under an official, and all the 
balance left after payment of salaries and allowances to those employed 
in this office, is to be credited to Government. It is open to the Governor 
to fix a remuneration for the sheriff but it is expected that the office 
will be purely an honorary one. 

304. Any person appointed by His Majesty to act as 
Goveraor-GenerM or as the Governor of a Province during 
the absence of the Governor-General or the Governor from 
India, or during any period during which the Governor- 
General or the Governor is for any reason unable to perform 
the duties of his office, shall during, and in respect of, the 
period while he is so acting have aU the powers and im- 
munities, and be subject to all the duties of, the Governor- 
General or Governor, as the case may be, and, if he holds 
any other office, shall not act therein or be entitled to the 
salary and allowances appertaining thereto while he is 
acting as Governor-General or Governor. 


S. 90 of the old Act dealt with temporary vacancy in the office of 
the Governor-General which was to be filled by the most senior Governor 
of Provinces in India. This section deals with the privileges of the 
person appointed by His Majesty to act for the Governor-General or for 
a Governor. Paragraph 5 of the Third Schedule deals with the salary, 
allowances and privileges of the person so acting. Such a person will 
enjoy all the powers and immunities of the Governor-General or the 
Governor, e.g. he enjoys the protection under s. 306. 

See s. 7(3], and notes. 

305. — (1) The Governor-General and every Governor 
shall have his own secretarial staff to be appointed by bim 
in his discretion. 

(2) The salaries and allowances of persons so appointed 
and the office accommodation and other facilities to be 
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provided for them shall be such as "the Governor-General or, 
as the case may be, the Governor may in his discretion 
determine, and the said salaries and allowances and the 
expenses incurred in providing the said accommodation and 
facilities shall be charged on the revenues of the Federation 
or, as the case may be, the Province. 

Having regard to the important duties of the Governor, particularly 
in connexion with his special responsibilities the Joint Committee in 
paragraph 101 of their Eeport approved of the proposal in the W.P. 
that the Governor should have at his disposal an adequate personal and 
secretarial staff of his own and that the salary and allowances of such a 
staff should be fixed by Order in Council and, though included in the 
Budget, were not to be submitted to the vote of the Legislature. At 
the head of this staff, there should be a capable and experienced officer 
of high standing. He should be a man fully conversant with the 
current affairs of the Province and in close contact with the administra- 
tion. In some respects he will occupy the position formerly occupied 
by the Governor’s Private Secretary but with duties of a wider and a 
more responsible character. In the Ptesidencies, it may be assumed 
that the Governor’s Secretary will be of the rank of an Executive 
Councillor under the old constitution, and in the other Governor’s 
Provinces he will be of the rank of a Collector. The Governor’s 
secretariat under the Act, will be a department between the Ministry 
and the Governor. 


306. — (1) No proceedings whatsoever shall lie in, and Protection of 
no process whatsoever shall issue from, any court in India 
against the Governor- General, against the Governor of a Governor or 
Province, or against the Secretary of State, whether in a 
personal capacity or otherwise, and, except with the sanction 
of His Majesty in Council, no proceedings whatsoever shall 
lie in any court in India against any person who has been 
the Governor-General, the Governor of a Province, or 
the Secretary of State in respect of anything done or 
omitted to be done by any of them during his term of office 
in performance or purported performance of the duties 
thereof : 

Provided that nothing in this section shall be construed 
as restricting the right of any person to bring against the 
Federation, a Province, or the Secretary of State such 
proceedings as are mentioned in Chapter III of Part VII of 
this Act. 

(2) The provisions of the preceding subsection shall 
apply in relation to His Majesty’s Representative for the 
exercise of the functions of the Crown in its relations with 
Indian States as they apply in relation to the Governor- 
General. 
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Under s. 110 (1), old Act, neither the Govemor-Gfeneral nor any of 
the Governors nor any member of their Cabinet shall be subject to the 
original jurisdiction of the High Court by reason of anything done or 
ordered to be done by him in his public capacity, or liable to be arrested 
or imprisoned in any suit in the Original Side of the High Court. But 
under old s. Ill, neither the Governor-General nor any member of his 
Executive Council nor any person acting under their orders is exempt 
from any proceedings before any competent court in England. 

This section confers legal immunity upon the Governor-General, the 
Governor and the Secretary of State. These ofi&cers of State, whether 
in a personal capacity or otherwise, cannot be sued or prosecuted in any 
court in India in respect of anything done or omitted to be done by them 
during their term of office, in the performance or purported performance 
of their duties. This immunity from legal proceedings in Indian courts 
is to continue even after retirement. But this protection may be removed 
and action may be started against these officers after their retirement, 
if the sanction of His Majesty in Council has been previously obtained 
for this specific purpose. But this section does not restrict the right to- 
bring against the Federation, a Province or the Secretary of State such 
proceedings as are mentioned in Chapter III of Part VII of the Act which 
deals with property, contracts and suits. This section only applies to 
proceedings in Indian courts. At Common Law, the Governor of any 
territories of the Crown is liable to a civil action for acts done in his- 
private and unofficial capacity both in the Courts of the Colony and in 
the Courts of King’s Bench in England.^ He may also be sued in England 
for acts done in his official capacity, but outside the limits of his authority 
or for acts which, though done officially and apparently within the limits 
of his commission, are such as the Crown through his Ministers cannot 
legally do ; for the orders of the Crown are no excuse for such acts. ^ 
The defence of political necessity is available to Governors in all civil 
proceedings in the absence of statutory justification, where the act com- 
plained of is within the authority of the Cro-wn and also within the 
limited authority conferred by the Crown upon the Governor. Different 
considerations arise, however, in the case of a Viceroy.® But the action 
complained of must be tortious, both in the view of the English law and 
of local law, and action can be barred, therefore, if the local Legislature 
legalises the action impugned.* But a Governor is not liable either in 
England or in the Colony for any act done within the authority of his- 
commission. 

Governors are liable to criminal proceedings in the Court of King’s 
Bench in England under the Governor’s Act ® ‘ for acts of oppression 
within the area of their command, or for any other crime or offence 
contrary to the laws of the realm or in force within their respective- 
Governments or commands ’. The Governor’s Act was extended by a 
subsequent Act, the Criminal Jurisdiction Act, 1802 ® to ‘ all persons in 

‘ Hill V. Bigi/e (1841) 3 Moo. P.C. 485; Cameron v. Kyie (1835) 3 Knapp. 
332 F*Oa 

a Mostyn v. Fabrigas (1774) 1 Cowp. 161 at p. 172 ; 1 Smith’s L.C. (13th ed.) 
642 ; Musgrave v. Pidido (1879), 6 App. Cas. 102 at 11-12 ; Phittips v. Eyre 
(1869) L.R. 4 Q.B. 225. 

» Luby V. Lord WodOumae (1865) 17 Ir. O.L. R. 618. 

* See Phillips v. Eyre (above). 

8 11& 12Wmni. c. 12. 


• 42 Geo. 111,0. 86. 
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His Majesty’s service, in any civil or military capacity out of Great 
Britain, guilty of any crime, misdemeanour or offence, in the execution 
of, or under colour or in the exercise of any such employment The 
old Act dealt -mth certain offences committed by any person holding 
ofBoe under the Crown in India ; e.g. under s. 124 of that Act any servant 
of the Crown who within his jurisdiction or in the exercise of his authority 
oppressed any British subject was guilty of a misdemeanour. Under s. 127 
of the old Act, if a person holding office under the Crown in India com- 
mits any offence under that Act or any offence against any person within 
his jurisdiction or subject to his authority, the offence may also he tried 
before His Majesty’s Court of Justice, to he dealt with as if committed 
in the county of Middlesex ; and further, any British subject com- 
mitting any offence within India hut outside British India, may be tried 
in the United Kingdom as if the offence had been committed in British 
India. Ss. 128 and 129 of the old Act refer to the prosecution of offences 
referred to in s. 127, before a High Court in British India and the penalties 
that may be imposed by a High Court, including deportation to Great 
Britain. Thus under the old Act, persons holding office under the Crown ' 
in India and certain British subjects were subject to the jurisdiction of 
the English as well as the Indian courts. These sections of the old Act 
have been repealed, and this new section provides for the immunity of 
the Viceroy, the Governor-General, the Governor and the Secretary of 
State from proceedings in any Indian court, unless such proceedings have 
been authorized by His Majesty in Council. But under the English 
statutes cited. Governors and all persons in His Majesty’s service out of 
Great Britain are liable to prosecution in England.' So the new Act has 
practically abrogated the liability of these officials to proceedings before 
Indian courts. 


307. For the purposes of the &st elections of persons Bemovai of 
to serve as members of the Federal Legislature and of'®^^*®' 
Provincial Legislatures, no person shall be subject to any tions on the 
disqualification by reason only of the fact that he holds — thrcrst e°ee. 


(а) an oflS.ce of profit as a non-official member of the i^”^si^tnre 

Executive Council of the Governor- General or ^ 
a Governor, or as a minister in a Province ; 

(б) an office which is not a whole time office re- 

munerated either by salary or by fees. 


See notes to s. 26 (1 ) {n) under OrncE of Profit. Under the Non- 
Official (Definition) Rules made under the old Act, a person who is not 
both a whole-time servant of Government and remunerated by salary or 
fees was a non-official and could stand for election. Under old s. SOB, 
a minister was not regarded as an official so as to be disqualified to 
be elected member of the local Legislature. Under the new Act, a 
minister, a public prosecutor or a part-time lecturer in a Government 
college would be holding an office of profit and so would be disqualified 
from standing for election. This section is a temporary measure per- 
mitting such perrons to stand for the first election. An Act of the 


1 See Ilbert’s Government of India (3rd ed.). Article 117 at p.283. 
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Legislature will have to be passed subsequently declaring what offices 
will not be regarded as offices of profit within the meaning of s. 26 (1) (a) 
and s. 69 (1) (a). 

Procedure 308.— (1) Subject to the provisions of this section, if 

the Federal Legislature or any Provincial Legislature, on 
for amend- motions proposed in each Chamber by a minister on behalf 
^^bain pro- of the council of ministers, pass a resolution recommending 
visions of any such amendment of this Act or of an Order in Council 
Ordemin made thereunder as is hereinafter mentioned, and on 
Councu motions proposed in like manner, present to the Governor- 
General or, as the case may be, to the Governor an address 
for submission to His Majesty praying that His Majesty 
may be pleased to communicate the resolution to Parlia- 
ment, the Secretary of State shall, within six months after the 
resolution is so communicated, cause to be laid before both 
Houses of Parliament a statement of any action which it 
may be proposed to take thereon. 

The Governor-General or the Governor, as the case 
may be, when forwarding any such resolution and address 
to the Secretary of State shall transmit therewith a state- 
ment of his opinion as to the proposed amendment and, in 
particular, as to the effect which it would have on the 
interests of any minority, together with a report as to the 
views of any minority likely to be affected by the proposed 
amendment and as to whether a majority of the representa- 
tives of that minority in the Federal or, as the case may be, 
the Provincial Legislature support the proposal, and the 
Secretary of State shall cause such statement and report to 
be laid before Parliament. 

In performing his duties under this subsection the 
Governor-General or the Governor, as the case may be, shall 
act in his discretion. 

(2) The amendments referred to in the preceding sub- 
section are — 

(a) any amendment of the provisions relating to the 
size or composition of the Chambers of the 
Federal Legislature, or to the method of 
choosing or the qualifications of members of 
that Legislature, not being an amendment 
which would vary the proportion between the 
number of seats in the Council of State and 
the number of seats in the Federal Assembly, 
or would vary, either as regards the Council 
of State or the Federal Assembly, the propor- 
tion between the number of seats allotted to 
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British India and the number of seats allotted 
to Indian States ; 

(6) any amendment of the provisions relating *to 
the number of Chambers in a Provincial 
Legislature or the size or composition of the 
Chamber, or of either Chamber, of a Provincial 
Legislature, or to the method of choosing or 
the qualifications of members of a Provincial 
Legislature ; 

(c) any amendment providing that, in the case of 

women, literacy shall be substituted for any 
higher educational standard for the time being 
required as a qualification for the franchise, or 
providing that women, if duly qualified, shall 
be entered on electoral rolls without any 
application being made for the purpose by 
them or on their behalf ; and 

(d) any other amendment of the provisions relating 

to the qualifications entitling persons to be 
registered as voters for the purposes of 
elections. 

(3) So far as regards any such amendment as is men- 
tioned in paragraph (c) of the last preceding subsection, the 
provisions of subsection (1) of this section shall apply to a 
resolution of a Provincial Legislature whenever passed, but, 
save as aforesaid, those provisions shall not apply to any 
resolution passed before the expiration of ten years, in the 
case of a resolution of the Federal Legislature, from the 
establishment of the Federation, and in the case of a resolu- 
tion of a Provincial Legislature, from the commencement of 
Part III of this Act, 

(4) His Majesty in Coimcil may at any time before or 
after the commencement of Part III of this Act, whether 
the ten years referred to in the last preceding subsection 
have elapsed or not, and whether any such address as is 
mentioned in this section has been submitted to His Majesty 
or not, make in the provisions of this Act any such amend- 
ment as is referred to in subsection (2) of this section : 

Provided that — 

(i) if no such address has been submitted to His 
Majesty, then, before the draft of any Order 
which it is proposed to submit to His Majesty 
is laid before Parliament, the Secretary of 
State shall, unless it appears to him that the 
proposed amendment is of a minor or drafting 
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nature, take such steps as His Majesty may 
direct for ascertaining the views of the 
Governments and Legislatures in India who 
would he affected by the proposed amendment 
and the views of any minority likely to be so 
affected, and whether a majority of the 
representatives of that minority in the Federal 
or, as the case may be, the Provincial 
Legislature support the proposal ; 

(ii) the provisions of Part II of the First Schedule 
to this Act shall not be amended without the 
consent of the Ruler of any State which will be 
affected by the amendment. 


The Federal Legislature has powers under s.108, to vary or alter 
the provisions of the Imperial Acts, applying to India but these do not 
extend to the enactment of any law affecting or modifying the provisions 
of this Act. The Act does not confer general constituent powers on the 
Indian Legislatures and consequently no constitutional amendment can 
be made otherwise than by Act of Parliament. The observations of the 
Joint Select Committee on the subject in paragraph 376 are as follows : 

We are satisfied that, though there are various matters in the 
Constitution Act which after an interval of time, might in principle 
be left quite appropriately to modification by the Central or Provincial 
Legislatures, as the case may be, as subsequent experience may 
show to be desirable, it is not practical politics here and now to 
confer such powers upon them. It would be necessary not merely 
to decide what matters could thus be dealt with but also to devise ar- 
rangements to ensure that various interests affected by any proposed 
modification were given full opportunity to express their views and 
that changes which they regarded as prejudicial to themselves 
could not be forced upon them by an inconsiderate majority. With 
a constitution necessarily so framed as to preserve so far as may be 
a nice balance between the conflicting interests of Federation, States 
and Provinces, of minority and majority, and indeed, of minority 
and minority, and with so much that is unpredictable in the effects 
of inter-play of these forces, it is plain that it would be a matter of 
extreme difficulty to devise arrangements likely to be acceptable to 
all those who might be affected ; and it would probably be found 
that the balance could only be preserved and existing statutory 
rights only guaranteed by a number of restrictions and conditions 
upon the exercise of the constituent powers which would make them 
in practice unworkable. But, whether or not this can reasonably 
be regarded as a defect in the Constitution Act, we do not think that 
the question is one of immediate importance, since we should have 
bran bound in any event to recommend that the main provisions- 
of the Act should remain unaltered for an appreciable period, in 
order to ensure that the Constitution is not subjected at the outset 
to the disturbances which might follow hasty attempts to modify 
its details. 
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There is another difiEiculty which is inherent in every federal con- 
stitution. The Indian Federation is a union of the British Indian 
Provinces and the Indian States which accede to the Federation on the 
basis of the Government of India Act, 1935. The States are, therefore, 
entitled to say, that so far as any constitutional amendment affects 
them, it should not be carried into effect without their approval. The 
Second Schedule to the Act provides that amendments of specified por- 
tions of the Act (which can only be made under the provisions of this 
and succeeding sections) will not affect the validity of the Instrument of 
Accession. See also Part II of the First Schedule which deals with the 
provisions relating to the representation of the Indian States in the 
Federal Legislature. It is also laid down in the Act that no Order in 
Council can be made amending these provisions without the consent of 
the Ruler of the State concerned. 

While the Act makes no specific grant of constituent powers to 
authorities in India, this section provides for a plan whereby the Indian 
Legislatures may be associated with the modification hereafter of the 
provisions of the Act or of any Order in Council relating to the composi- 
tion and the size of the Legislatures or the qualifications of the electors. 
It will be competent for any Legislature to pass a resolution on the 
motion of a minister advocating a constitutional change and to present 
an address to the Governor-General or Governor, as the case may be, 
praying that His Majesty may be pleased to communicate it to the 
Parliament. The resolution shall be laid before the both Houses of 
Parliament not later than six months after its receipt, with a statement 
of the action which His Majesty’s Government propose to take upon it. 
But the procedure which is laid down in this section, shall be subject to 
the following conditions ; 

(a) That the resolution shall be confined in scope to matters 
concerning composition of, and the franchise for, the 
Legislature ; 

(i») That the Federal Legislature should have no power to propose 
an alteration in the size or composition of either Chamber 
which would involve a variation of the proportion of the 
seats allotted to the States and the Provinces respectively or 
of the relative size of the two Houses ; 

(c) That the procedure shall not come into force until after ten 

years, in the case of the Provincial Legislatures from the 
inauguration of the Provincial Autonomy, and in the case 
of the Federal Legislature from the inauguration of the 
Federation ; except that any Provincial Legislature shall 
have power to propose the removal of the ‘ application ’ 
requirement and the lowering of the educational standard 
to literacy in the case of women voters after the first election 
in the Province under the new Constitution ; 

(d) That the Governor- General or the Governor, as the case may 

be, shall be required in forwarding a resolution, to state 
his own views on the question of its effect upon tho interests 
of any minority or minorities ; and finally 

(e) That the resolution shall be proposed on the motion and 

responsibility of the Federal or Provincial ministers as the 
case may be. 

It would be observed that the Indian Legislatures have only been 
given powers to express by resolution to His Majesty’s Government, 
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their intention of a constitutional change in respect of the matters specified 
in this section. But the actual power of modifying the Act has been 
placed by the Act in the hands of His Majesty’s Government by Order 
in Council laid in draft before both Houses as provided in s. 309. In 
other words, no amending legislation by Parliament will be required. In 
respect of these and other matters specifically mentioned in the Act 
variations may be made by Order in Council, 

Cl. (4) : His Majesty in Council may at any time, whether the ten 
years referred to has elapsed or not and whether any address mentioned 
in Cl. (1) has been submitted or not, make any such amendment in the 
provisions of the Act. In a statement issued by the Government of 
India, on the authority of His Majesty’s Government on 3 July 1935, 
it was pointed out that the necessity for these powers was due to such 
reasons as the following : 

(а) It is impossible to foresee when necessity may arise for 

amending minor details connected with the franchise and 
the constitution of the Legislatures, and for such amendment 
it would clearly be disadvantageous to have no method 
available short of a fresh amending Act of Parliament, nor 
is it practicable statutorily to separate out such detail 
fi:om more important matters such as those covered by the 
terms of the Communal Award. 

(б) It might also become desirable, in the event of a unanimous 

agreement between communities in India, to make modifica- 
tions in the prcfyisions based upon the Communal Award 
and for such agreed changes it would also be disadvantageous 
to have no other method available than an amending Act of 
Parliament. 

The statement added tliat within the range of the Communal Award 
His Majesty’s Government would not propose, in the exercise of any 
powers conferred by this clause, to recommend to Parliament any changes, 
unless such changes has been agreed to between the communities 
concerned. 

The new Act has been amended by Order in Council made imder 
s. 308(4), by Part I, paragraph 23 of the Government of India (Provincial 
Legislative Assemblies) Order, 1936, whereby certain minor amendments 
have been made in the Fifth and the Sixth Schedules of the Act ; and 
by paragraphs 2 and 3 of the Government of India (Federal Legislatiuo 
Amendment) Order, 1936, whereby amendments have been made in 
Part n of the First Schedule to the Act. 

Orders ia 309. — (1) Any power conferred by this Act on His 

Council Majesty in Council shall be exercisable only by Order in 
Council, and subject as hereinafter provided, the Secretary 
of State shall lay before Parliament the draft of any Order 
which it is proposed to recommend His Majesty to make in 
Council under any provision of this Act, and no further 
proceedings shall be taken in relation thereto except in 
pursuance of an address presented to His Majesty by both 
Houses of Parliament praying that the Order may be made 
either in the form of the draft, or with such amendments as 
may have been agreed to by resolutions of both Houses : 
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Provided that, if at any time "when Parliament is dis- 
solved or prorogued, or when both Houses of Parliament 
are adjourned for more than fourteen days, the Secretary of 
State is of opinion that on account of urgency an Order in 
Council should he made under this Act forthwith, it 
shall not he necessary for a draft of the Order to he laid 
before Parliament, hut the Order shall cease to have effect 
at the expiration of twenty-eight days from the date on 
which the Commons House first sits after the making of 
the Order unless within that period resolutions approving 
the making of the Order are passed hy both Houses of 
Parliament. 

(2) Subject to any express provision of this Act, His 
Majesty in Council may by a subsequent Order, made in 
accordance with the provisions of the preceding subsection, 
revoke or vary any Order previously made by him in Council 
under this Act. 

(3) Nothing in this section applies to any Order of 
His Majesty in Council made in connection with any appeal 
to His Majesty in Council, or to any Order of His Majesty in 
Council sanctioning the taking of proceedings against a 
person who has been the Governor-General, His Majesty’s 
Representative for the exercise of the functions of the 
Crown in its relations with Indian States, the Governor of 
a Province or the Secretary of State. 


See J.C.R. 376-79 ; and notes to s. 1, under Okdeb m Cotocil. 

The Order in Council is a piincipal method of giving the force of 
law to executive acts. The Privy Council acts as the formal medium 
for giving expref sion to the measures determined on by the Crown on the 
advice of its ministers in the exercise of the executive functions which 
it possesses, either by virtue of the Common Law prerogative or of 
statutory authority. The Crown expresses its wishes over a very wide 
range of subordinate legislation by Order in Council. It is one of the 
recognized modes of exercising delegated legislative authority. The 
powers conferred by the Statute in regard to the functions of delegated 
legislation may be classified as follows : (i) supplementing the statute 
in general terms ; (ii) adoption of earlier statutes ; (iii) amendment of 
the statute itself ; and (iv) determination of the time and area of applica- 
tion. 

Prov.'sions have been made in the Act reserving power to the King 
in Council to enact measures under various sections which will have the 
force of Acts of Parliament. The form to be assumed for such legislation 
is that of an Order in Council which will not have statutory effect 
unless the procedure prescribed by this section has been complied with. 
In The King v. Minister of Health, ex ^arte Yaffe the House of Lords 
expressed the opinion that if an Order did not comply with the statutory 
conditions, it was open to question. In the same case, the Court of 


1 (1931) A. C. 494. 
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Power of 
His Majest}' 
ia Council 
to remove 
difficulties 


Appeal deolined to take judicial notice of a departmental order expressed 
to have statutory effect on the ground that the procedure prescribed by 
th^ statute liad not been followed. By Order in Council, the Executive 
have no power to prescribe or alter the law.* 

This section lays down the procedure to be followed in promulgating 
Orders in Council under the authority of this Act. The Order in Council 
must be laid in draft before Parliament, and is to be approved by resolu- 
tions of both Houses before it takes effect. In circumstances of emer- 
gency when the Parliament is not sitting, the Order in Council will become 
operative before the approval by resolutions of both Houses of Parliament 
has been obtained, but will cease to operate unless such approval is 
obtained within the period specified in the proviso to subsection (1). 
If the Orders in Council conform to the requirements of this section, 
they are to have the same force as if enacted in the Act itself. Orders 
in Council in connexion with appeals and in connexion with sanction of 
proceedings against Viceroy, etc. are exempt from these requirements. 

The Act also provides for the amendment and repeal of an existing 
Order in Council by a subsequent Order in Council. See s. 308, which 
la]^ down the procedure to be followed at the time of altering or repealing 
an Order in Council. 

For the list of Orders in Council see Appendix HI. 


310. — (1) Whereas difficulties may arise in relation to 
the transition ftom the provisions of the Government of 
India Act to the provisions of this Act, and in relation to 
the transition from the provisions of Part XIII of this Act 
to the provisions of Part II of this Act : 

^d whereas the nature of those difficulties, and of the 
provision which should be made for meeting them, cannot 
at the date of the passing of this Act be fully foreseen : 

Now therefore, for the purpose of facilitating each of 
the said transitions His Majesty may by Order in Council — 

{a) direct that this Act and any provisions of the 
Government of India Act still in force shall, 
during such limited period as may be specified 
in the Order, have effect subject to such 
adaptations and modifications as may be so 
specified ; 

(6) make, with respect to a limited period so specified 
such temporary provision as he thinks fit for 
ensuring that, while the transition is being 
effected and during the period immediately 
following it, there are available to all govern- 
ments in India and Burma sufficient revenues 
to enable the business of those governments to 
be carried on ; and 


* The Zamora (1916) 2 A. C. 77 at p. 90. 
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(c) make such other temporary provisions for the 
purpose of removing any such difficulties as 
aforesaid as may be specified in the Order. * 

(2) No Order in Council in relation to the transition 
from the provisions of Part XIII of this Act to the pro- 
visions of Part II of this Act shall be made under this 
section after the expiration of six months from the establish- 
ment of the Federation, and no other Order in Council shall 
ke made under this section after the expiration of six 
months from the commencement of Part III of this Act. 

His Majestj’^ may by Order in. Council remove difficult ies which 
may arise during the transition from the old Act to the new and 
during the transition from the establishment of the Provincial Auto- 
nomy imdor Part III of this Act, to the establishment of the Eederation 
under Part II of this Act. such Order His Majesty may direct 
that this Act and certain provisions of the old Act, subject to specified 
modification, shall apply during a limited period. No Order in Council 
under this section can be made after the expiry of 6 months from 1 April 
1937. The Government of India (Commencement and Transitory 
Provisions) Order, 193Q, and the (Commencement and Transitory 
(Provisions) (No. 2) Order 1936, make provisions for the purpose of 
facilitating the transition from the old Act to the new Act. 

See the India, Burma and Aden (Transitory Provisions) (Taxation) 
Order, 1937, which deals with the amount payable in respect of taxation 
in accordance with certain central enactments mentioned therein, before 
the separation of Burma aud Aden from India. 

See notes to s. 273 under the Govebkmeht of India (FAmLY 
Pensions Funds) Oeder, 1937. 

See the India and Burma (Transitory Provisions) Order, 1937, 
repealing paragraphs 9 and 10, and modifying paragraph 3(2) of the 
Government of India (Commencement and Transitory I^ovisions) 
Order, 1936, and making certain modifications and adaptations in the 
Act during a limited period for the purpose of facilitating the transition 
from the old Act to the new Act. 


Interpretation 

311. — (1) In this Act and, unless the context otherwise inteipmta- 
requires, in any other Act the following expressions have*'™’®*®' 
the meanings hereby respectively assigned to them, that is 
to say: — 

‘British India’ means aU territories for the time 
being comprised within the Governors’ Pro- 
vinces and the Chief Commissioners’ Pro- 
vinces; 

‘ India ’ means British India together with aU ter- 
ritories of any Indian Ruler under the 


32 
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suzerainty of His Majesty, all territories under 
the suzerainty of such an Indian Ruler, the 
• tribal areas, and any other territories which 

TTia Ma j esty in Council may, from time to time, 
after ascertaining the views of the Federal 
Government and the Federal Legislature, 
declare to he part of India ; 

‘Burma’ includes (subject to the exercise by BOis’. 
Majesty of any powers vested in him with 
respect to the alteration of the boundaries 
thereof) aU territories which were immediately 
before the commencement of Part III of this; 
Act comprised in India, being territories lying 
to the east of Bengal, the State of Manipur, 
Assam and any tribal areas coimected with 
Assam ; 

‘ British Burma ’ means so much of Burma as 
belongs to His Majesty ; 

‘ Tribal areas ’ means the areas along the frontiers 
of India or in Baluchistan which are not part 
of British India or of Burma or of any Indian 
State or of any foreign State ; 

* Indian State ’ includes any territory, whether 
described as a State, an Estate, a Jagir or 
otherwise, belonging to or under the suzerainty 
of a Ruler who is under the suzerainty of His 
Majesty and not being part of British India ; 

‘ Ruler ’ in relation to a State means the Prince, 
Chief or other person recognised by His 
Majesty as the Ruler of the State. 

(2) In this Act, unless the context otherwise requires, 
the following expressions have the meanings hereby respec- 
tively assigned to them, that is to say ; — 

‘ agricultvural income ’ means agricultural income as 
defined for the purposes of the enactments relat- 
ing to Indian income-tax ; 

‘ borrow ’ includes the raising of money by the grant 
of annuities and ‘loan’ shall be construed 
accordingly ; 

‘ chief justice ’ includes in relation to a Hig h Court, 
a chief judge or judicial commissioner, and 
‘judge’ includes an additional judicial com- 
missioner ; 

‘ corporation tax ’ means any tax on so much of the 
income of companies as does not represent agri- 
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cultural income, being a tax to which, the 
enactments requiring or authorising companies 
to make deductions in respect of income-tS,x 
from payments of interest or dividends, or from 
other payments representing a distribution of 
profits, have no application ; 

‘ corresponding Province ’ means in case of doubt 
such Province as may be determined by His 
Majesty in Council to be the corresponding 
Province for the particular purpose in question ; 

‘ debt ’ includes any liability in respect of any 
obligation to repay capital sums by way of 
annuities and any liability under any guarantee, 
and ‘ debt charges ’ shall be construed accord- 
ingly ; 

‘ existing Indian law ’ means any law, ordinance, 
order, byelaw, rule or regulation passed or made 
before the commencement of Part III of this Act 
by any legislature, authority or person in any 
teiritories for the time being comprised in 
British India, being a legislature, authority or 
person having power to make such a law, 
ordinance, order, byelaw, rule or regulation ; 
‘ goods ’ includes aU materials, commodities, and 
articles ; 

‘ guarantee ’ includes any obligation undertaken 
before the commencement of Part III of this 
Act to make payments in the event of the profits 
of an undertaking falling short of a specified 
amount ; 

‘ High Court ’ does not, except where it is expressly 
so provided, include a High Court in a Federated 
State ; 

‘ Local Government ’ means any such Governor in 
Council, Governor acting with ministers, 
Lieutenant-Governor in Council, Lieutenant- 
Governor or Chief Commissioner as was at the 
relevant time a Local Government for the 
purposes of the Government of India Act or any 
Act repealed by that Act, but does not, save 
where the context otherwise requires, include 
any local Government in Burma or Aden ; 

‘ pension ’ in relation to persons in or formerly in 
the service of the Crown in India, Burma or 
Aden, means a pension, whether contributory or 
not, of any kind whatsoever payable to or in 
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respect of any such person, and includes retired 
pay so payable, a gratuity so payable and any 
• sum or sums so payable by way of the return, 

with or without interest thereon or any other 
addition thereto, of subscriptions to a provident 
fund; 

‘ pleader ’ includes advocate ; 

‘Provincial Act’ and ‘Provincial law’ mean, sub- 
ject to the provisions of this section, an Act 
passed or law made by a Provincial Legislature 
established under this Act ; 

‘ public notification ’ means a notification in the 
Gazette of India or, as the case may be, the 
ofi&cial Gazette of a Province ; 

‘ securities ’ includes stock ; 

‘taxation’ includes the imposition of any tax or 
impost whether general or local or special, and 
‘ tax ’ shall be construed accordingly ; 

‘ railway ’ includes a tramway not wholly within a 
municipal area ; 

‘ federal rafiway ’ does not include an Indian State 
railway but, save as aforesaid, includes any 
railway not being a minor railway ; 

‘ Indian State railway * means a railway owned by a 
State and either operated by the State, or 
operated on behalf of the State otherwise than 
in accordance with a contract made with the 
State by or on behalf of the Secretary of State 
in Council, the Federal Government, the Federal 
Railway Authority, or any company operating a 
federal railway ; 

‘minor railway’ means a railway which is wholly 
situate in one unit and does not form a con- 
tinuous bine of communication with a federal 
railway, whether of the same gauge or not ; and 

‘ imit ’ means a Governor’s Province, a Chief Com- 
missioner’s Province or a Federated State. 

(3) No Indian State shall, for the purpose of any 
reference in this Act to Federated States, be deemed to 
have become a Federated State until the establishment of 
the Federation. 

(4) In paragraph (3) of section eighteen of the Interpre- 
tation Act, 1889 (which paragraph defines the expression 
‘ colony ’) for the words ‘ exclusive of the British Islands 
and of British India ’ there shall be substituted the words 
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a 

a 

‘ exclusive of the British Islands and of British India and of 
British Burma.’ 

(5) Any Act of Parliament containing references ’ to 
India or any part thereof, to countries other than or situate 
outside India or other than or situate outside British India, 
to His Majesty’s dominions, to a British possession, to the 
Secretary of State in Council, to the Governor-General in 
Council, to a Governor in Coimcil or to Legislatures, courts, 
or authorities in, or to matters relating to the government or 
administration of India or British Hidia shall have effect 
subject to such adaptations and modifications as Has 
Majesty in Council may direct, being adaptations and 
modifications which appear to His Majesty in Council to be 
necessary or expedient in consequence of the provisions of 
this Act or the Government of Burma Act, 1935. 

Any power of any legislature under this Act to repeal 
or amend any Act adapted or modified by an Order in 
Council under this subsection shall extend to the repeal or 
amendment of that Order, and any reference in this Act to 
an Act of Parliament shall be construed as including a 
reference to any such Order. 

(6) Any reference in this Act to Federal Acts or laws or 
Provincial Acts or laws, or to Acts or laws of the Federal or 
a Provincial Legislature, shall be construed as including a 
reference to an ordinance made by the Governor-General or 
a Governor- General’s Act, or as the case may be, to an 
ordinance made by a Governor or a Governor’s Act. 

(7) References in this Act to the taking of an oath 
include references to the making of an affirmation. 


Cl. (J) ; ‘ India ’ as defined by the Interpretation Act ^ and the 
Indian General Clauses Act * includes not only the territories under the 
direct sovereignty of the Crown but also the territories of the Native 
States. 

Agricultural income : See notes to s. 138 under this heading. 

Gorporaiion Tax : See s. 139 and notes thereto. 

Existing Indian law : See ss. 292, 293 and 317. 

Local government: See definition in s. 134(4) of the old Act. In 
List II, item 13, this expression has been used as meaning Local Self- 
Government. See item 1 in Part II, Provincial Subjects in Schedule I 
of the Devolution Rules made under the old Act. 

Cl. [6) : Reference to Federal Acts or Laws includes reference to 
Ordinances made by the Governor-General or Governor-General’s Acts ; 
similarly in the case of Provincial Acts or Laws. 

See the Government of India (Adaptation of Acts of Parliament) 
Order, 1937, for adaptations and modifications of Acts of Parliament 


1 52 & 53 Viet., c. 63, s. 18. 


* Act X of 1897, s. 3 (27). 
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oontainiog references to India, made by Order in Council made under Cl. 
(6) of this section. Amendments to the English Army and Air Force 
Acts, in their application to India, have been made in Part III of the 
Schedule to the Order. 



PAST xin* 

TRANSITIONAL PROVISIONS 




PART xm 

TRANSITIONAL PROVISIONS 
INTRODIJCnOlSr 

As the Joint Committee pointed out, the establishment of provincial 
autonomy was likely to precede the inauguration of Federation. So the 
new Act should contain ti ansitory provisions which on the commencement 
of provincial autonomy should settle during the intervening period, the 
constitution and powers of the central Government and Legislature which 
will for the time co-exist along with the autonomous Provinces until the 
time the former are replaced by the Federal Government and Legislature 
under the new Act. This part is to apply during the period from I April 
1937, the date fixed by the Government of India (Commencement and 
Transitory Provisions) Order, 1936 — thereinafter referred to as the said 
Order, ^ — ^for the commencement of provincial autonomy and the es- 
tablishment of the Federation. S. 310 provides for an Order in Council 
inter alia to facilitate the transition from the provisions of the old Act to 
those of the new Act and to provide, during the transition period (up to 
1 April 1937) and after that, that the various governments in Lidia should 
have sufGioient funds to carry on the work of government till the Budget 
is passed by the new Legislatures coming into existence after 1 April 
1937. The Order in Council under s. 310 provides for the transition period 
from 1936 till 1 April 1937. Part XIII provides for the transition period 
from 1 April 1937 till the Federation is established. 

The general intention undertying the provisions in Part XIll is that 
the central Government, though deprived of much of its authority under 
the old Act over the Provinces, should for the intervening period (between 
the establishment of provincial autonomy and of the Federation), bo 
placed in substantially the same position as that occupied under the old 
Act by the Governor-General in Council, so it will be necessary to keep 
in being the existing central Legislature with its existing franchise and 
the existing number of elected and nominated members, and to keep the 
existing central Executive. But there must be consequential changes to 
fit in the present central Legislature and Executive as under the old Act, 
with provincial autonomy under the new Act. The fundamental feature 
underlying the new Act is a statutory distribution of legislative powers 
between the central and the provincial legislature. This will have to 
be provided for during the transition period. There should be also 
during the period a statutory distribution of financial powers and resources 
between the central government and the provincial governments, as 
when the Federation is actually established. To detennine tho questions 
between the centre and the Provinces regarding legislative and financial 
relationships, there must be a court with the powers of the Federal Court 
during this period, as there must be a Federal Court under the Federation. 
Next, it will be as necessary during this period, as under the Federation, 
to differentiate between the functions of the Governor-General in Council 
(a corporate body under the old Act exercising almost all the functions of 
the central Executive) and the Governor-General who during the period 


1 See under b. 310. 
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(as -well as under the Federation) is to have control over the Governor 
acting in his discretion or acting in his individual judgement. Then the 
provisions in the new Act regarding settlement of disputes between the 
Province and Province or between the centre and a Province regarding 
water rights should be made applicable. 

So this chapter provides that during the period intervening between 
the date of commencement of provincial autonomy (under Part III of 
the Act) and the establishment of the Federation : 

(1) Federation will mean British India, and Federal Legislature will 
mean the central Legislature as constituted under the old Act. 

(2) Governor-General and Federal Government shall mean (except 
where under the Act the Governor-General is to act in his discretion) the 
Governor-General in Council. 

(3) The executive authority is to be exercised on behalf of His 
Majesty by the Governor-General in Council. 

(4) Matters in the Act left to the Governor-General in his discretion 
will be regulated by the Governor-General. 

(5) there is no council of ministers to advise the Governor- 
General, provisions as to the exercise of his indhidual judgement will not 
come into force. But he will have special responsibilities similar to those 
under the Federation. 

(6) With regard to the reserved departments,* and tribal areas, 
rules in the new Act shall apply as to (a) previous sanction of the Glovemor. 
General to legislation, (6) broadcasting, (c) direction to, and principles 
to be observed by, the Federal Railway Authority, and (d) civil services 
recruited by the Secretary of State. 

(7) The Governor-General and the Governor-General in Council shall 
be under the general control of the Secretary of State whose particular 
directions are to be complied with. The Secretary of State shall not give 
directions to the Governor-General in Council regarding grant or appro- 
priation of revenue except with the concurrence of his advisers who are to 
be from eight to twelve in number. 

(8) Sterling loans are to be raised, not by the Governor-General in 
Council, but by the Secretary of State authorized by Parliament. But 
the borrowing must be approved by the Secretary of State with the con- 
currence of a majority of his advisers. 

(9) The Federal Court, the Federal Public Service Commission and 
the Federal Railway Authority are to be constituted though the 
Federation has not yet been established, and they will in relation to 
British India, perform functions similar to those they are to perform in 
relation to the Federation. 

(10) The provisions of the old Act dealing with the Governor- 
General, the Commander-in-Chief, the Governor-General’s Executive 
Council and the Indian Legislature, with certain modifications, as set out 
in the Ninth Schedule shall apply notwithstanding the repeal of the old 
Act by the new Act. 


312. The provisions of this Part of this Act shall 
' apply with respect to the period elapsing between the 
commencement of Part III of this Act and the establishment 
of the Federation. 


» S. 11. 
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By tto Government of India (Commencement and Transitory 
Provisions) Order, 1936 (hereinafter referred to as the said Order), 1 April 
1937 has been fixed as the date for the commencement of Part III,of 
this Act. 

See the Government of India (Commencement and Transitory 
Provisions) Order, 1936, and the (Commencement and Transitory Pro- 
visions) (No. 2) Order, 1936. 

313. — (1) Subject to the provisions of this Act for Executive 
the time being in force, such executive authority as ig Government 
hereinafter mentioned shall be exercised on behalf of 
His Majesty by the Governor-General in Council, either 
directly or through officers subordinate to him, but nothing 
in this section shall prevent the Indian Legislature from 
conferring functions upon subordinate authorities, or be 
deemed to transfer to the Governor-General in Council 
any functions conferred by any existing Indian law on 
any court, judge or officer, or on any local or other authority. 

(2) Subject to the provisions of this Act for the time 
being in force, the said executive authority extends — 

(a) to the matters with respect to which the Indian 

Legislature has, under the said provisions, 
power to make laws ; 

(b) to the raising in British India on behalf of His 

Majesty of naval, military or air, forces and 
to the governance of His Majesty’s forces 
borne on the Indian establishment ; 

(c) to the exercise of such rights, authority and 

jurisdiction as are exercisable by His Majesty 
by treaty, grant, usage, sufferance or other- 
wise in and in relation to the tribal areas : 

Provided that — 

(i) the said authority does not, save as expressly 

provided in the provisions of this Act for 
the time being in force, extend in any Province 
to matters with respect to which the 
Provincial Legislature has power to make 
laws ; 

(ii) the said authority does not extend to the enlist- 

ment or enrolment in any force raised in 
British India of any person unless he is either 
a subject of His Majesty, or a native of India 
or of territories adjacent thereto ; and 

(iii) commissions in any such forces shall be granted 

by His Majesty, save in so far as he may be 
pleased to delegate that power by virtue of 
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the provisions of Part I of this Act or other- 
wise. 

' (3) References in the provisions of this Act for the 

time being in force to the Governor-General and the Federal 
Government shall, except as respects matters with respect 
to which the Governor-General is required by ,the said 
provisions to act in his discretion, be construed as references 
to the Governor-General in Council, and any reference 
to the Federation, except where the reference is to the 
establishment of the Federation, shall be construed as 
a reference to British India, the Governor-General in Council 
or the Governor-General, as the circumstances and the 
context may require : 

Provided that — 

(а) any reference to the revenues of the Federation 

shall be construed as a reference to the reve- 
nues of the Gk)vemor-General in Council ; 

(б) the revenues of the Governor-General in Council 

shall, subject to the provisions of chapter i of 
Part VII of this Act with respect to the 
assignment of the whole or part of the net 
proceeds of certain taxes and duties to 
Provinces and to the provisions of this Act 
with respect to the Federal Railway Authority 
(so far as any such provisions are for the time 
being in force), include aU revenues and public 
moneys raised or received either by the 
Governor-General in Council or by the Gover- 
nor-General ; 

(c) the expenses of the Governor-General in dis- 
charging his functions as respects matters 
with respect to which he is required by the 
provisions of this Act for the time being 
in force to act in his discretion shall be 
defrayed out of the revenues of the Governor- 
General in Council, 

(4) Any requirement in this Act that the Governor- 
General shall exercise his individual judgment with respect 
to any matter shall not come into force until the establish- 
ment of the Federation, but, notwithst anding that Part II 
of this Act has not come into operation, the following 
provisions of this Act, that is to say — 

(a) the provisions requiring the prior sanction of the 
Governor-General for certain legislative pro- 
posals ; 
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(5) the provisions relating to broadcasting ; 

(c) the provisions relating to directions to, and 

principles to be ofeerved by, the Federal 

Railway Authority ; and 

(d) the provisions relating to civil services to be 

recruited by the Secretary of State, 

shall have effect in relation to defence, ecclesiastical affairs, 
external affairs and the tribal areas as they have effect 
in relation to matters or functions with respect to, or in 
the exercise of, which the Governor-General is by the 
provisions of this Act for the time being in force required 
to act in his discretion, and any reference in any of the 
provisions of this Act for the time being in force to the 
special responsibilities of the Governor-General shall be 
construed as a reference to the special responsibilities 
which he will have when Part II of this Act comes into 
operation. 

(5) Nothing in this section shall be construed as 
conferring on the Governor-General in Council any functions 
connected with the exercise of the functions of the Crown 
in its relations with Indian States. 

Cl. (1) : See s. 7 of the Act. 

Cl. (2 ) : Sec s. 8 of the Act. 

Cl. (3), Prov. (6) ; Part VII, Chapter I deala with the distribution of 
revenues between the Pederation and the Federal units. Under the said 
Order, Part VII will be in force from 1 April 1937. Part VIII and the 
Eighth Schedule, dealing with the Federal Railway Authority may be 
brought into force by a subsequent Order under s. 310. 

Cl. (4) : See Introduction to this Chapter. Defence, ecclesiastical 
affairs and external affairs form the reserved departments, and under 
s. 11 (when the Federation comes into operation) the Governor-General 
will deal with them in his discretion. 

Cl. (5 ) : The exercise of tho functions of the Crown in its relation to 
the States will vest in the Viceroy, and not in the Governor-General in 
Council, as provided in the Act for the Federation. See s. 2(1), Prov. 

314. — (1) The Governor-General in Council and the control of 
Governor-General, both as respects matters with respect 
to which he is required by or under this Act to act in his state 
discretion and as respects other matters, shall be under 
the general control of, and comply with such particular 
directions, if any, as may from time to time be given 
by, the Secretary of State, but the validity of anything 
done by the Governor-General in Council or the Governor- 
General shall not be called in question on the ground that 
it was done otherwise than in accordance with the provisions 
of this subsection. 
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(2) The Secretary of State shall not give any direction 
to the Governor-General in Council with respect to any 
grant or appropriation of any part of the revenues of the 
Governor- General in Council except with the concurrence 
of his advisers. 

(3) While this Part of this Act is in operation, the 
advisers of the Secretary of State shall not be more than 
twelve, nor less than eight, in number, and, notwithstanding 
anything in Part XI of this Act with respect to their term 
of office, on the establishment of the Federation such of 
the advisers as the Secretary of State may direct shall 
cease to hold office. 


Cl. (I) : For the control of the Secretary of State over the Governor- 
General in matters by which he is required to act in his discretion and in 
his individual judgement, see s. 14 and notes thereunder. During the 
transition period, as there is no council of ministers to advise him, there 
is no scope for the exercise of his individual judgement. 

Cl. (3) : Under the said Order, Part XI of the Act dealing with the 
Secretary of State will come into force from 1 April 1937, the date of com- 
mencement of Part III of Act, so that the Secretary of State in Council 
as a statutory corporation will disappear and the Secretary of State under 
s, 278 will have a body of advisers not less than three and not more 
than six in number. See Introduction to Part XI and notes to s. 278. 
But during the period of transition from 1 April 1937 till the date of 
inauguration of the Federation, the Secretary of State will have from 
eight to twelve advisers. When Federation is established, such of the 
advisers as the Secretary of State may direct will cease to hold office, so 
that the number is reduced to that in s. 278. 


315 . — (1) While this Part of this Act is in operation, 
no sterling loans shall be contracted by the Governor- 
General in Council, but in lieu thereof, if provision is 
made in that behalf by an East India Loans Act of the 
Parliament of the United Kingdom, the Secretary of 
State may, within such limits as may be prescribed by the 
Act, contract such loans on behalf of the Governor- General 
in Council. 

(2) The Secretary of State shall not exercise any such 
powers of borrowing as are mentioned in this section 
unless at a meeting of the Secretary of State and his advisers 
the borrowing has been approved by a majority of the 
persons present. 

(3) There shall be inserted — 

(a) in paragraph {d) of subsection (1) of section one 
of the Trustee Act, 1925, after the words ‘ on 
the revenues of India ’ ; and 
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(6) at the end of sub-paragraph (9) of paragraph (a) 
of section ten of the Trusts (Scotland) Act, 

1921, 

the words ‘ or in any sterling loans raised by the Secretary 
‘of State on behalf of the Governor-General of India 
‘in Council under the provisions of Part XllI of the 
‘ Government of India Act, 1935.’ 

(4) No deduction in respect of taxes imposed by or 
under any existing Indian law or any law of the Indian, 
the Federal, or a Provincial Legislature shall be made, 
either before or after the establishment of the Federation, 
from any payment of principal or interest in respect of 
any loans contracted under this section. 

(5) Any legal proceedings in respect of any loan raised 
under this section may, either before or after the establish- 
ment of the Federation, be brought in the United Kingdom 
against the Secretary of State, but nothing in this section 
shah, be construed as imposing any liability on the Exche- 
quer of the United Kingdom. 

Under as. 161 and 162 of the Act, the borrowing powers of the 
Secretary of State in Council on the security of Indian revenues will 
cease upon the commencement of Part III of this Act, and then the 
Federal Government will have the power to borrow on such security 
within the limits (if any) fixed by the Federal Legislature. But daring 
the transition period when the Federal (Sovemment is not in existence, 
the Secretary of State if so empowered by an Act of Parliament may 
borrow on behalf of the Governor-General in Council, provided the bor- 
rowing has been approved by the majority of the advisers of the Secretary 
of State present. 

316. The powers conferred by the provisions of this UgiBiature 
Act for the time being in force on the Federal Legislature 
shall be exercisable by the Indian Legislature, and accord- 
ingly references in those provisions to the Federal Legis- 
lature and Federal Laws shall be construed as references 
to the Indian Legislature and laws of the Indian Legislature, 
and references in those provisions to Federal taxes shall 
be construed as references to taxes imposed by laws of the 
Indian Legislature : 

Provided that nothing in this section shall empower 
the Indian Legislature to impose limits on the power of 
the Govemor-^neral in Council to borrow money. 

The powers under the various parts of this Act brought into force 
under the said Order from 1 April 1937, conferredontheFederalLegiBlature 
shall be construed as -powers given to the Indian Legislature during the 
period. 
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Continuance 317. — (1) The provisions of the Government of India 

prwUfoM set out, with amendments consequential on the provi- 
of Govern- sions of this Act, in the Ninth Schedule to this Act (being 
Act certain of the provisions of that Act relating to the Governor- 
General, the Commander-in-Chief, the Governor-General’s 
Executive Council and the Indian Legislature and provisions 
supplemental to those provisions) shall, subject to those 
amendments, continue to have effect notwithstanding the 
repeal of that Act by this Act : 

Provided that nothing in the said provisions shall 
affect the provisions of the last but one preceding section. 

(2) In the said provisions, the expression ‘ this Act ’ 
means the said provisions. 

(3) The substitution in the said provisions of references 
to the Secretary of State for references to the Secretary 
of State in Council shall not render invalid anything done 
thereunder by the Secretary of State in Council before the 
commencement of Part HI of this Act. 

See notes to as. 33 and 145, and paragraph 4 of the Government of 
India (Commencement and Transitory Provisions) (No. 2) Order, 1936. 

ProTOiona 318 . — ( 1 ) Notwithstanding that the Federation hasnot 

Foteai yet* established, the Federal Court and the Federal 
Public Service Commfasion and the Federal Railway 
Authority shall come into existence and be known by 
those names, and shall perform in relation to British 
au on les jike functions as they are by or under this Act 

to perform in relation to the Federation when established. 

(2) Nothing in this section affects any power of His 
Majesty in Council to fix a date later than the commence- 
ment of Part III of this Act for the coming into operation, 
either generally or for particular purpoises, of any of the 
provisions of this Act relating to the Federal Court, the 
Federal Public Service Commission or the Federal Railway 
Authority. 


, The provisions of Part X, Chapter III (Public Service Commission) 
\ have been brought into force from 1 April 1937, by the (Commencement 
^and Transitory Provisions) Order, 1936, 

By the same Order, it was provided that the provisions of Part 
Vili of the Act (Federal Eailway Authority) and of Chapter I of Part 
IX (Federal Court) were to come into force on suoh dates as His 
Majesty in Council might hereafter appoint. Thereafter, the provisions 
of Chapter I of Part IX of the Act (Federal Court), except s. 206 
(power of Federal Court to enlarge appellate jurisdiction) and a. 215 
ra (ancillary powers of the Federal Court), were brought into force from 
^ October 1937, by the (Federal Court) Order, 1936. S. 215 was 
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brought into force from 28 July 1937 by the (Federal Court) Order, 

1937. Sees. 320'. 

319. — (1) Any rights acquired by or liabilities incurred and 
by or on behalf, of, the Governor-General in Council 
the Governor-General between the commencement ofoenerdm 
Part III of this Act and the establishment of the Federation 
shall, after the establishment of the Federation, be rights General to 
and liabilities of the Federation, and any legal proceeitogs 
pending at the establishment of the Federation by or liahment of 
against the Governor-General in Council or the’ Governor- federation 
General shall, after the establishment of the Federation, 
be continued by or against the Federation. 

(2) The provisions of subsection (1) of this section shall 
apply in relation to rights and liabilities of the Secretary 
of State in Council which have, by virtue of the provisions 
of this Act, become rights or liabilities of the Governor- 
General in Council as they apply in relation to the rights 
and liabilities therein mentioned. 

The rights and liabilities of the Governor-General in Council or of the 
Qovemor-^neral during the period will be taken over by the Federation 
on its being established. As to legal proceedings, see s. 179. 


33 
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PART XIV 


fiOMMENCEMENT. REPEAT^S, ETC. 

320. — (1) Part II of this Act shall come into force Connnenoe- 
on such date as His Majesty may appoint by the Proclama- 

tion establishing the Federation and the date so appointed 
is the date referred to in this Act as the date of the establish- 
ment of the Federation. 

(2) The remainder of this Act shall, subject to any 
express provision to the contrary, come into force on 
such date as His Majesty in Council may appoint and 
the said date is the date referred to in this Act as the 
commencement of Part III of this Act. 

(3) If it appears to His Majesty in Council that it will 
not be practicable or convenient that aU the provisions of 
this Act which are under the foregoing provisions of this 
section to come into force on a date tWein mentioned 
should come into operation simultaneously on that date. 

His Majesty in Council may, notwithstanding anything in 
this section, fix an earlier or a later date for the coming 
into operation, either generally or for particular purposes, 
of any particular provisions of this Act. 

By the Goremment of India (Commencement and Transitory 
Provisions) Order, 1936, the date of the commencement of P&>rt m ^ 
this Act has been fixed as the first day of April 1937. On that date, it 
has been further provided that aU the provisions of the Act are to apply 
except : 

(1) Part II — Federation of India ; 

(2) Part VII — ^Federal Railway Authority ; 

(3) Part IX, Chapter I — ^Federal Court ; 

(4) The Eighth Schedule — ^Federal Railway Authority ; 

(5) S. 232-— Pay of the Commander-in-Chief. 

It has been provided by s. 318 that although the Federation may not yet 
be established, the Federal Court, the Federal Public Service Commission 
and the Federal Railway Authority are to be established, and that His 
Majesty may by Order in Council fix a date later than the commencement 
of Part in of this Act for coming into operation of the provisions of the 
Act relating to them. 

The following Orders in Council have been made under this section ; 
the Government of India (Commencement and Transitory Provisions) 

Order, 1936, and the (Commencement and Transitory Provisions) (No. 2) 

Order, 1936. 

321 . The Government of India Act shall be repealed Repeals 
and the other Acts mentioned in the Tenth Schedule to 
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this Act shall also be repealed to the extent specified in 
the third column of that Schedule : 

Provided that — 

(а) nothing in this section shall affect the Preamble 

to the Government of India Act, 1919 ; 

(б) without prejudice to any other provisions of 

tbia Act, to the provisions of the Government 
of Burma Act, 1935, and to the provisions of 
the Interpretation Act, 1889, relating to the 
effect of repeals, this repeal shah, not affect 
any appomtment made under any enactment 
so repealed to any office, and any such appoint- 
ment shall have effect as if it were an appoint- 
ment to the corresponding office under this 
Act or the Government of Burma Act, 1935. 

The preamble to the Government of India Act has not been repealed. 
See notes to s. 1 of this Act. In spite of the repeal of the Government of 
India Act, s. 317 provides for the continuance of certain provisions of 
that Act with consequential amendments as set out in the Ninth Schedule, 
(being certain provisions of that Act relating to the Governor-General, the 
Commander-in-Chief, the Indian Legislature and provisions supplemental 
to those provisions). By s. 310, His Majesty may by Order in Council 
remove difflculties which may arise regarding the transition from the 
provisions of the old Act to the provisions of the new Act, and from tbe 
provisions of Part XHI of this Act to the provisions of Part II ; and he 
may direct that any provisions of the old Act shall for a limited period 
have eSeot subject to such modification may be specified. 

By paragraph 12 of the Government of India (Commencement and 
Transitory Provisions) Order, 1936, it is provided that until the estabbsh- 
ment of the Eederation, the following portion of s. 67(2) of the old Act 
shall continue to be in force, and so much of s. 321 and of the Tenth 
Schedule as repeals it shall not have effect : ‘ S. 67(2) — It shall not be 
lawful without the previous sanction of the Governor-General to introduce 
at a meeting of either Chamber of the Indian Legislature any measure 
affecting the public debt or imposing any charge on the revenues of 
India.’ 
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FIRST SCHEDULE 1 
CoMPOSinoir or the Federal Legislatdbe 
Paet I 

Rbpeesentatives of Bbitish Indu 
General Qualijkaiion for Membership 

1 . A person shall not be qualified to he chosen as a representa- 
tive of British India to fill a seat in the Federal Legislature unless 
he — 

(а) is a British subject, or the Ruler or a subject of an Indian 

State which has acceded to the Federation ; and 

(б] is, in the case of a seat in the Council of State, not less 

than thirty years of age and, in the case of a seat in the 
Federal Assembly, not less than twenty-five years of 
age ; and 

(c) possesses such, if any, of the other qualifications specified 
in, or prescribed under, this Part of this Schedule as 
may be appropriate in his case : 

Provided that the Ruler or a subject of an Indian State which 
has not acceded to the Federation — 

(i] shall not be disqualified under sub-paragraph (a) of this 

paragraph to fill a seat allocated to a ftovince if he 
would be eligible to be elected to the Legislative 
Assembly of that Province ; and 

(ii) in such cases as may be prescribed, shall not be disqualified 

under the said sub-paragraph (a) to fill a seat allocated 
to a Chief Commissioner’s Province. 

2. Upon the expiration of the term for which he is chosen to 
serve as a member of the Federal Legislature, a person, if otherwise 
duly qualified, shall be eligible to be chosen to serve for a further 
term. 

The Council of State 

3. Of the one hundred and fifty- six seats in the Council of 
State to be filled by representatives of British India one hundred 
and fifty seats shall be allocated to the Governors’ Provinces, the 
Chief Commissioners’ Provinces and the Anglo-Indian; European 
and Indian Christian communities in the manner shown in division (i) 
of the relevant Table of Seats appended to this Part of this Schedule, 


t See (Scheduled Castes) Order, 1636 aud (Federal Legislature Amendment) 
Order, 1636. 
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and six seats shall be filled by petsons chosen by the Govemor- 
General in his discretion. 

'4. To each Governor’s Province, Chief Commissioner’s Province 
and community specified in the first column of division (i) of the 
Table there shall be allotted the number of seats specified in the 
second column opposite to that Province or community, and of the 
seats so allotted to a Governor’s Province or a Chief Commissioner’s 
Province, the number specified in the third column shall be general 
seats, the number specified in the fourth column shall be seats for 
representatives of the scheduled castes, the number specified in the 
fifth column shall be Sikh seats, the number specified in the sixth 
column shall be Muhammadan seats, and the number specified in 
the seventh column shall be seats reserved for women. 

5. A Governor’s Province or a Chief Commissioner’s Province, 
exclusive of any portion thereof which His Majesty in Council may 
deem unsuitable for inclusion in any constituency or in any consti- 
tuency of any particular class, shall be divided into territorial 
constituencies — 

(а) for the election of persons to fill the general seats, if 

any; 

(б) for the election of persons to fill the Sikh seats, if any ; 

and 

(c) for the election of persons to fliU the Muhammadan seats, 
if any, 

or, if as respects any class of constituency it is so prescribed, may 
form one territorial constituency. 

To each territorial constituency of any class one or more seats 
of that class shall be assigned. 

— (1) No person shall be entitled to vote at an election to fill 
a Sikh seat or a Muhammadan seat in the Council of State unless he 
is a Sikh or a Muhammadan, as the case may be. 

(2) No person who is, or is entitled to be, included in the electoral 
roll for a territorial constituency in any Province for the election 
of persons to fill a Sikh seat or a Muhamniadan seat in the Cotmcil 
of State shall be entitled to vote at an election to fill a general seat 
therein allotted to that Province. 

(3) No Anglo-Indian, European or Indian Christian shall be 
entitled to vote at an election to fill a general seat in the Council 
of State. 

(4) Subject as aforesaid, the quahfications entitling persons to 
vote in territorial constituencies at elections of members of the 
Council of State shall be such as may be prescribed. 

7. N othing in the two last preceding paragraphs shall apply in 
relation to British Baluchistan, and a person to fill the seat in the 
Council of State allotted to that Province shall be chosen in such 
manner as may be prescribed. 

8. In any Province to which a seat to be filled by a representa- 
tive of the scheduled castes is allotted, a person to fiU that seat 
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shall be chosen by the menibers''of those castes who hold seats in 
the Chamber or, as the case may be, either Chamber of the Legisla- 
ture of that Province. * 

9. In any Province to which a seat reserved for women is 
allotted, a woman to fill that seat shall be chosen by the persons, 
whether men or women, who hold seats in the Chamber or, as the 
case may be, the Chambers of the Legislature of that Province. 

10. Persons to fiU the seats allotted to the Anglo-Indian, 
European and Indian Christian communities shall be chosen by 
the members of Electoral Colleges consisting of such Anglo-Indians, 
Europeans and Indian Christians, as the case may be, as are 
members of the Legislative Council of any Governor’s Province or of 
the Legislative Assembly of any Governor’s Province. 

The Rules regulating the conduct of elections by the European 
Electoral College shall be such as to secure that on any occasion 
where more than one seat falls to be filled by the College no two of 
the seats to be then filled shall be filled by persons who are normally 
resident in the same Province. 

11. A person shall not be qualified to hold a seat in the Council 
of State unless — 

(а) in the case of a seat allotted to a Governor’s Province or a 

Chief Commissioner’s Province, he is qualified to vote 
in a territorial constituency in the Province at an 
election of a member of the Council of State, or, in 
the case of a seat allotted to British Baluchistan, 
possesses such qualifications as may be prescribed ; 

(б) in the case of a seat allotted to the Anglo-Indian, the 

European or the Indian Christian community, he 
possesses such qualifications as may be prescribed. 

12. Subject to the provisions of the four next succeeding 
paragraphs, the term of office of a member of the Council of State 
shall be nine years : 

Provided that a person chosen to fill a casual vacancy shall be 
chosen to serve only for the remainder of his predecessor’s term of 
office. 

13. Upon the first constitution of the Council of State persons 
shall be chosen to fill all the seats allotted to Governors’ Provinces, 
Chief Commissioners’ Provinces and communities, but, for the pur- 
pose of securing that in every third year one-t hir d of the holders of 
such seats shall retire, one-third of the persons first chosen shall be 
chosen to serve for three years only, one-third shall be chosen to serve 
for six years only and one-third shall be chosen to serve for nine 
years, and thereafter in every third year persons shall be chosen 
to fill for nine years the seats then becoming vacant in consequence 
of the provisions of this paragraph. 

14. In the case of a Province specified in column one in division 
(ii) of the Table of Seats, the numbers specified as respects seats of 
different classes in columns two to six, in columns seven to eleven 



624 THE WORKING CONSTITUTION IN INDIA 

and in columns twelve to sixteen respectively shall be the numbers 
of the seats of the different classes to be filled upon the first 
constitution of the Council by members chosen to serve for three 
years only, by members chosen to serve for six years only, and by 
members chosen to serve for nine years. 

16. The person chosen upon the first constitution of the 
Council to fin the Anglo-Indian seat shall be chosen to serve for nine 
years ; of the seven persons then chosen to fill the European seats, 
three shall be chosen to serve for three years only, one shall be 
chosen to serve for six years only and three shall be chosen to serve 
for nine years ; and, of the two persons then chosen to fiU the Indian 
Christian seats, one shall be chosen to serve for three years only and 
one shall be chosen to serve for nine years. 

16. Upon the first constitution of the Council of State two of 
the persons to be chosen by the Governor-General shall be chosen 
to serve for three years only, two shall be chosen to serve for six 
years only and two shall be chosen to serve for nine years. 


The Federal Assembly 

17. The aUoeation of seats in the Federal Assembly, other 
than seats allotted to Indian States, shall be as shown in the relevant 
Table of Seats appended to this Part of this Schedule. 

18. To each Governor’s Province and Chief Commissioner’s 
Province specified in the first column of the Table there shall be 
allotted the number of seats specified in the second column opposite 
to that Province, and of those seats — 

(i) the number specified in the third column shall be general 

seats, of which the number specified in the fourth 
column shall be reserved for members of the scheduled 
castes ; 

(ii) the numbers specified in the next eight columns shall be 

the numbers of seats to be filled respectively by 
persons chosen to represent (a) the Sikh community ; 
if}) the Muhammadan community ; (c) the Anglo- 
Indian community ; (d) the European community ; 
(s) the Indian Christian community ; (/) the interests 
of commerce and industry ; (jr) landholders ; and Qi) 
the interests of labour ; and 

(iii) the number specified in the thirteenth column shall be 

the number of seats reserved to women. 

There shall also be in the Federal Assembly four seats not- 
allotted to any Province, of which three shall be seats to be filled 
by representatives of commerce and industry and one shall be a 
seat to be filled by a representative of labour. 

19. Subject to the provisions of the next succeeding paragraph, 
persons to fill the seats in the Federal Assembly allotted to a 
Governor’s Province as general seats, Sikh seats or Muhammadan 
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seats shall be chosen by electorates consisting of such of the members 
of the Legislative Assembly of the Province as hold therein general 
seats, Sikh seats or Muhammadan seats respectively, voting in the 
case of a general election in accordance with the principle of propor- 
tional representation by means of the single transferable vote : 

Provided that in the North-West Frontier Province the holders 
of Sikh seats, and in any Province in which seats are reserved for 
representatives of backward areas or backward tribes the holders of 
those seats, shall, for the purposes of this paragraph, be deemed to 
hold general seats. 

20. The provisions of this paragraph shall have effect with 
respect to the general seats reserved in any Governor’s Province for 
members of the scheduled castes : — 

For the purposes of a general election of members of the Federal 
Assembly, — 

(а) there shall be a primary electorate consisting of aU persons 

who were successful candidates at the primary elections 
held, in accordance with the provisions of the Fifth 
Schedule to this Act, on the occasion of the last general 
election of members of the Legislative Assembly of the 
Province for the purpose of selecting candidates for 
seats reserved for members of the scheduled castes ; 

(б) the members of the primary electorate so constituted shah 

be entitled to take part in a primary election held for 
the purpose of electing four candidates for each seat 
so reserved ; and 

(c) no person who is not so elected as a candidate shall be 
qualified to be chosen to fill such a seat. 

Rules made under this Part of this Schedule shall make provision 
a? to the manner in which a casual vacancy occurring in a seat to 
which this paragraph applies is to be filled. 

21. For the purpose of choosing persons to fill the women’s 
seats in the Federal Assembly there shall be for British India an 
electoral college consisting of such women as are members of the 
Legislative Assembly of any Governor’s Province, and the person 
to fill a woman’s seat allotted to any particular Province shall be 
chosen by the members of the college. 

Rules regulating the conduct of elections by the women’s 
electoral college shall be such as to secure that, of the nine women’s 
seats allotted to Provinces, at least two are held by Muhammadans 
and at least one by an Indian Christian. 

22. For the purpose of choosing persons to fill the Anglo- 
Indian, European and Indian Christian seats in the Federal 
Assembly, there shall be for British India three electoral colleges 
consisting respectively of such persons as hold an Anglo-Indian, a 
European or an Indian Christian seat in the Legislative Assembly of 
any Governor’s Province, and the person to fill an Anglo-Indian, 
European or Indian Christian seat allotted to any particular Province 
shall be chosen by the members of the appropriate electoral college. 
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In choosing at a general election the persons to fill the Indian 
Christian seats allotted to the Province of Madras, the Indian 
Christian electoral college shall vote in accordance with the principle 
of proportional representation by means of the single transferable 

vote. 

23. Persons to fill the seats in the Federal Assembly which are 
to be filled by representatives of commerce and industry, landholders 
and representatives of labour shall be chosen — 

(а) in the case of a seat allotted to a Province which is to be 

filled by a representative of commerce and industry, by 
such chambers of commerce and similar associations 
voting in such manner as may be prescribed ; 

(б) in the case of a seat allotted to a Province which is to be 

filled by a landholder, by such persons voting in such 
territorial constituencies and in such manner as may 
be prescribed ; 

(c) in the case of a seat allotted to a Province which is to be 

filled by a representative of labour, by such organisa- 
tions, or in such constituencies, and in accordance with 
such manner of voting as may be prescribed ; 

(d) in the case of one of the non-provincial seats which are 

to be filled by representatives of commerce and 
industry, by such Associated Chambers of Commerce, 
in the case of another such seat by such Federated 
Chambers of Commerce and in the case of the third 
such seat by such commercial bodies in Northern 
India, voting in each case in such manner as may be 
prescribed ; and 

(e) in the case of the non-provincial seat which is to be filled 

by a representative of labour, by such organisations 
voting in such manner as may be prescribed. 

24. Persons to fill the seats in the Federal Assembly allotted to 
Chief Commissioners’ Provinces as general seats or Muhammadan 
seats shall be chosen — 

(а) in the case of Coorg, by the members of the Legislative 

Council ; and 

(б) in other ca.ges in such manner as may be prescribed. 

25. A person shall not be qualified to hold a seat in the Federal 
Assembly, unless — 

(i) in the case of a general seat, a Silth seat, a Muhammadan 
seat, an Anglo-Indian seat, a European seat, an Indian 
Christian seat or a woman’s seat allotted to a 
Governor’s Province or the Province of Coorg, he is 
quahfied to hold a seat of the same class in the Legisla- 
tive Assembly, or, in the case of Coorg, the Legislative 
Council, of that Province ; 

(ii) in the case of any other seat, he possesses such qualifica- 
tions as may be prescribed. 
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General 

26. — (1) In the foregoing provisions of this Schedule the 
folio-wing expressions have the meanings hereby assigned to t£em, 
that is to say : — 

‘ a European ’ means a person whose father or any of whose 
other male progenitors in the male line is or was of 
European descent and who is not a native of India ; 

‘ an Anglo-Indian ’ means a person whose father or any of 
whose other male progenitors in the male line is or 
was of European descent but who is a native of India ; 

‘ an Indian Christian ’ means a person who professes any 
form of the Christian religion and is not a European or 
an Anglo-Indian ; 

‘ the scheduled castes ’ means such castes, races or tribes or 
parts of or groups within castes, races or tribes, being 
castes, races, tribes, parts or groups which appear to 
His Majesty in Council to correspond to the classes of 
persons formerly known as ‘ the depressed classes ’, 
as His Majesty in Council may specify ; i and 
‘ prescribed ’ means prescribed by His Majesty in CmmcU 
or, so far as regards any matter which under this Act 
the Federal Legislature or the Governor-General are 
competent to regulate, prescribed by an Act of that 
Legislature or by a rule made under the next succeeding 
paragraph. 

(2) In this paragraph the expression ‘ native of India ’ has 33 and 34 
the same meaning as it had for the purposes of section six of the 3 

Government of India Act, 1870, and accordingly it includes any 
person born and domiciled within the dominions of His Majesty 
in India or Burma of parents habitually resident in India or Burma 
and not established there for temporary purposes only. 

27. In so far as provision with respect to any matter is not 
made by this Act or by His Majesty in Council or, after the constitu- 
tion of the Federal Legislature, by Act of that Legislature (where the 
matter is one with respect to which that Legislature is competent 
to make laws), the Governor General, exercising his individual judg- 
ment, may make rules for carrying into effect the forefgoing provisions 
of this part of this Schedule and for securing the due constitution of 
the Council of State and the Federal Assembly and, in particular, 
but -without prejudice to the generality of the foregoing -n'ords, -with 
respect to — 

(i) the notification of vacancies, including casual vacancies 

and the proceedings to be taken for filling vacancies ; 

(ii) the nomination of candidates ; 

(iii) the conduct of elections, including the application to 

elections of the principle of proportional representation 

1 See the Government of India (Scheduled Castes) Order, 1936, by which certain 
castes, races and tribes are to be deemed to be Scheduled castes. 
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by means of the single transferable vote, and the rules 
to regulate elections where certain of the seats to be 
fiUed are to be fiUed by persons to be chosen to serve 
for different terms, or are reserved for members of the 
scheduled castes ; 

(iv) the expenses of candidates at elections ; 

(v) corrupt practices and other offences at or in connection 

with elections ; 

(vi) the decision of doubts and disputes arising out of or iu 

connection with the choice of persons to fill seats in the 
Council of State or the Federal Assembly ; and 

(vii) the manner in which rules are to be carried into effect. 


Table oe Seats 
The Council of State 
RepreaentaUves of British India 
(i) Allocation of seats 
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Province or 
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Pabt II 

Repsesbntativbs of Indian States , 

1. The allocation to Indian States of seats in the Federal 
Legislature shall be as shown in the Table appended to this Part 
of this Schedule, hereinafter refen’ed to as the ‘ Table of Seats 
and persons to represent Indian States in that Legislature shall 
be chosen and appointed in accordance with the provisions herein- 
after contained. 

2. In the case of the Council of State, there shall be allotted to 
each State or, as the case may be, to each group of States specified 
in the first column of the Table of Seats, the number of seats specified 
in the second column of the said Table opposite to that State or to 
that group of States. 

3. In the case of the Federal Assembly, there shall be allotted 
to each State or, as the case may be, to each group of States specified 
in the third column of the Table of Seats, the number of seats 
specified in the fourth column of the said Table opposite to that 
State or to that group of States. 

4. A person shall not be qualified to be appointed under this 
Part of this Schedule to fiU a seat in either Chamber of the Federal 
Legislature unless he — 

(i) is a British subject or the Ruler or a subject of an Indian 

State which has acceded to the Federation ; and 

(ii) is, in the case of a seat in the Council of State, not less 

than thirty years of age and, in the case of a seat in 
the Federal Assembly, not less than twenty-five years 
of age : 

Provided that — 

(а) the Governor-General may in his discretion declare as 

respects any State, the Ruler of which at the date of 
the establishment of the Federation was by reason of 
his minority not exercising ruling powers, that sub- 
paragraph (i) of this paragraph shall not apply to any 
named subject, or to subjects generally, of that State 
until that State comes under the rule of a Ruler who 
is of an age to exercise ruling powers ; and 

(б) sub-paragraph (ii) of this paragraph shall not apply to a 

Ruler who is exercising ruling powers. 

5. Upon the expiration of the term for which he is appointed 
to serve as a member of the Federal Legislature, a person, if other- 
wise duly qualified, shall be ehgible to be appointed to serve for a 
further term. 

6. Subject to the special provisions hereinafter contained with 
respect to the appointment of persons to represent certain States 
and groups of States comprised in Divisions XVI and XVII of the 
Table of Seats, — 
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(i) the Rulers of States constituting a group of States towhich 

a seat in the Council of State is allotted shall in rota- 
• tion appoint a person to fill that seat ; and 

(ii) the Rulers of the States constituting a group of States to 

which a seat in the Federal Assembly is allotted shall 
appoint jointly a person to fill that scat : 

Provided that the Rulers of two or more States entitled to 
appoint in rotation a person to fill a seat in the Council of State 
allotted to a group of States may by agreement, and with the 
approval of the Governor-General in his discretion, appoint jointly 
a person to fill that seat. 

7. The period for which a person shall be appointed to fill a 
seat shall be — 

(i) in the case of a peraon appointed to fill a seat in the 

Council of State — 

(a) by the Ruler of a State entitled to separate representa- 

tion, nine years ; 

(b) jointly by the Rulers of all the States in a group which 

have acceded to the Federation, three years ; 

(c) by the Ruler of a State appointing in rotation, one year 

subject, however, to the special provisions of the 
next succeeding paragraph with respect to certain 
States therein mentioned ; 

{d) jointly by Rulers of some only of the States in a group 
which have acceded to the Federation, a period 
equal to the aggregate of the periods for which each 
of them might in rotation have appointed a person 
to hold that seat or three years, whichever may be 
the shorter period ; 

(c) in any other manner, three years ; and 

(ii) in the case of a person appointed to fill a seat in the 

Federal Assembly, until the dissolution of the 
Assembly : 

Provided that — 

(i) a person appointed to fill a seat upon the occurrence of a 

casual vacancy shall be appointed to fill that seat for 
the remainder of the period for which his predecessor 
was appointed : 

(ii) in the case of first appointments to fill seats in the Council 

of State the Governor-General in his discretion shall 
make by order provision for securing that approxi- 
mately one-third of the persons appointed by Rulers 
entitled to separate representation shall be appointed 
to fin seats for three years only, approximately one- 
third to fill seats for six years only and approximately 
one-third to fill seats for nine years. 
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8. The Ruler of a State mentioned in this paragraph when 
appointing in rotation a person to fill a seat in the Council of State 
shall, notwithstanding anjrthing in the preceding paragraph, be 
entitled to appoint that person to fill the seat — 

(а) in the case of the Rulers of Panna and of Mayurbhanj, 

for two years ; and 

(б) in the case of the Ruler of Pudukkottai, for three years. 

9. Subject as hereinafter provided, the Rulers of two or more 
States forming a group to which one seat in either Chamber of the 
Federal Legislature is allotted shall, in choosing a person to be 
appointed by them jointly to fill that seat, each have one vote, and 
in the case of an equality of votes the choice shall be determined by 
lot or otherwise in such other manner as may be prescribed : 

Provided that in choosing a person to be so appointed the 
Ruler of a State mentioned in sub-paragraph (o) of the preceding 
paragraph shall be entitled to two votes and the Ruler of the State 
mentioned in sub-paragraph (6) of that paragraph shall be entitled 
to t hr ee votes. 

10. A seat in either Chamber allotted to a single State shall 
remain unfilled until the Ruler of that State has acceded to the 
Federation, and a seat in either Chamber which is the only seat 
therein allotted to a group of States shall remain unfilled until the 
Rulers of at least one-half of those States have so acceded but, 
subject as hereinafter provided, so long as one-tenth of the seats in 
either Chamber allotted either to single States or to groups of States 
remain unfilled by reason of the non-accession of a State or States, 
whether such non-accession be due to the minority of a Ruler or to 
any other cause, the persons appointed by the Rulers of States to fill 
seats in that Chamber may from time to time in the prescribed 
manner appoint persons, not exceeding one-half of the number of 
seats so unfilled to be additional members of that Chamber : 

Provided that the right to appoint such additional members 
shall not be exercised after the expiration of twenty years from the 
establishment of the Federation. 

A person appointed under this paragraph as an additional 
member of either Chamber shall be appointed to fill, his seat for a 
period of one year only. 

11. Persons to fill the seats in the Federal Assembly allotted 
to any group of States mentioned in Division XVI of the Table of 
Seats as entitled to appoint persons to fill three such seats shall be 
appointed in the prescribed manner by the Rulers of such of the 
States in the group as have acceded to the Federation : 

Provided that — 

(а) until the Rulers of two of those States have so acceded, 

all the three seats shall remain imfiUed ; and 

(б) until the Rulers of four of those States have so acceded, 

two of the three seats shall remain unfilled ; and 
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(c) until the Rulers of six of those States have so acceded, 
one of the three seats shall remain unfilled. 

* Seats in the Eederal Assembly remaining unfilled by reason of 
the provisions of this paragraph shall be treated as seats remaining 
unfilled for the purposes of the last preceding paragraph. 

12. The provisions of this paragraph shall apply with respect 
to the two seats in the Council of State and the five seats in the 
Eederal Assembly allotted to the States comprised in Division XVII 
of the Table of Seats : — 

(а) the States in question are such States, being States which 

on the first day of January, nineteen hundred and 
thirty-five, were included in the Western India States 
Agency, the Gujarat States Agency, the Deccan States 
Agency, the Eastern States Agency, the Central India 
Agency or the Rajputana Agency, or were in political 
relations with the Government of the Punjab or the 
Government of Assam, as may be enumerated in rules 
made by the Governor-General in his discretion ; 

(б) the Governor-General shall, in the rules so made by him, 

divide the said States into five groups, and of the 
five seats in the Federal Assembly allotted to those 
States one shall be deemed to be allotted to each of the 
groups ; 

(c) a seat in the Federal Assembly allotted to one of the said 

groups shall remain unfilled until the Rulers of at least 
one-half of the States in the group have acceded to the 
Federation, but, save as aforesaid, a person to fill such 
a seat shall be appointed in the prescribed manner by 
the Rulers of such of the States in the group as have 
acceded to the Federation ; 

(d) persons to fill the two seats in the Council of State allotted 

to the States comprised in the said Division shall be 
appointed in the prescribed manner by the persons 
appointed under the preceding sub-paragraph to fill 
seats in the Federal Assembly : 

Provided that, so long as three of the five seats in the 
Federal Assembly remain unfilled, one of the two 
seats in the Council of State shall also remain 
unfilled ; 

(e) seats in the Federal Assembly or Council of State remain- 

ing unfilled by reason of the provisions of this para- 
graph shall be treated as seats remaining unfilled for 
the purposes of the last but one preceding paragraph. 

This paragraph shall have effect as if the State of Elhaniadhana 
had been included in the Central India Agency on the first day of 
January, Nineteen hundred and thirty-five.’ ‘ 

1 The last sub-paragraph has been added by the Government of India (Federal 
Legislature Amendment) Order, 1938. 
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13. Hia Majesty in Council may' by order vary the Table of 
Seats by transferring any State from one group of States specified 
in column one or column three of that Table to another group^ of 
States specified in the same column, if he deems it expedient so to 
do — 

(а) with a view to reducing the number of seats which by 

reason of the non-accession of a State or States would 
otherwise remain unfilled ; or 

(б) with a view to associating in separate groups States whose 

rulers do, and States whose rulers do not, desire to 
make appointments jointly instead of in rotation, 

and is satisfied that such variation rvill not adversely afiect the 
rights and interest of any State ; 

Provided that a State mentioned in paragraph eight of this 
Part of this Schedule shall not be transferred to another group 
unless the Ruler of the State has agreed to relinquish the privileges 
enjoyed by him under the said paragraph and under paragraph nine. 

Where an order varying the Table of Seats is made under this 
paragraph, references (whether express or implied) in the foregoing 
provisions of this Part of this Schedule to the Table shall be con- 
strued as references to the Table as so varied. 

14. In so far as provision in that behalf is not made by His 
Majesty in Council, the Grovernor-Greneral may in his discretion 
make ndes for carrying into effect the provisions of this Part of this 
Schedule and in particular, but without prejudice to the generality 
of the foregoing words, with respect to — 

(a) the times at which and the manner in which appointments 

are to be made, the order in which Rulers entitled to 
make appointments in rotation are to make them and 
the date from which appointments are to take effect ; 

(b) the filling of casual vacancies in seats ; 

(c) the decision of doubts or disputes arising out of or in con- 

nection with any appointment ; and 

(d) the manner in which the rules are to be carried into effect. 

In this Part of this Schedule the expression ‘ prescribed ’ 
means prescribed by His Majesty in Council or by rules made imder 
this paragraph. :> 

15. For the purposes of subsection (2) of section five of this 
Act— ~ 

(i) if the Rulers of at least one-half of the States included in 

any group to which one seat in the Council of State is 
allotted accede to the Federation, the Rulers so acced- 
ing shall be reckoned as being entitled together to 
choose one member of the Coimcil of State ; 

(ii) if, of the Rulers of States included in the groups to be 

formed out of the States comprised in Division XVn 
of the Table of Seats, sufficient accede to the Federation 
to entitle them to appoint one member or two members 
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of the Eederal Assembly, the Biulers so acceding shall 
be reckoned as being entitled together to choose one 
member of the Council of State and, if sufficient accede 
to entitle them to appoint three or more members of 
the Federal Assembly, the Rulers so acceding shall be 
reckoned as being entitled together to choose two 
members of the Council of State ; and 
(iii) the population of a State shall be taken to be the popu- 
lation attributed thereto in column five of the Table of 
Seats or, if it is one of the States comprised in the said 
Division XVII of the Table, such figure as the 
Governor-General may in his discretion determine, and 
the total population of the States shall be taken to be 
the total population thereof as stated at the end of the 
Table. 


Table of Seats 

The Gouncil of State and the Federal Assembly 
Representatives of Indian States 


States and 
Groups of States 


Number 
of seats 
in 

Council 
of State 



States and 
Groups of States 


Division I 
jj Hyderabad 

Division II 
|| Mysore 


Division ni 
|[ Kashmir 


Division IV 
3 II Gwalior 


Division V 


Divbion VI 
2 (I Kalat 


Division VH 

jj Sikkim 

Division VIII 


1. Bamput 

2. Benares 


Number 
of seats 

As- 

sembly 


14,436,148 





6,567,302 


3,646,243 


3,623,070 


2,443,007 


342,101 


109,808 


1. Bampur 

2. Benares 


1 

1 


466,226 

391,272 
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1 

States and 
Groups of States 

2 

Number 
of seats 
in 

Council 
of State 

3 

States and 
Groups of States 

4 

Number 
of seats 
in the 
Federal 
As- 
sembly 

6 

• 

Fopulation 


Division IX 



1. Travancore 

2 

I. Travancore . . 

5 

5,095,973 

2. Cochin 

2 

2. Cocliin 

1 

1,205,016 

3. Fudukkottai 

•) 

3. Fudukkottai 


400,694 

Bonganapalle 

f 1 

Banganapalle 

1 

39,218 

Sandur 

J 

Sandur 


13,683 


Division X 



1. "Udaipur 

2 

1. Udaipur 

2 

1,566,910 

2. Jaipur 

2 

2. Jaipur 

3 

2,631,775 

3. Jodhpur 

2 

3. Jodhpur 

2 

2,125,982 

4. Bikaner 

2 

4. Bikaner 

1 

836,218 

5. Alwar 

1 

5. Alwar 

1 

749,751 

6. Kotah 

1 

6. Kotah 

1 

685,804 

7. Bharatpur 

1 

7. Bharatpur . . 

1 

486,954 

8. Tonk 

1 

8. Tonk 

1 

317,360 

9. Dholpur 

1 

9. Dholpur 


254,986 

10. Karauli 

1 

Karauli 


140,525 

11. Bmidi 

1 

10. Bundi 


216,722 

12. Sirohi 

1 

Sirohi 


216,528 

13. Dungarpur 

I 

11. Dungarpur . .■ 


227,644 

14. Banswara 

1 

Banswara . . 


260,670 

15. Fartabgarh 

f 1 

12. Fartabgarh . . 


76,539 

Jlialawar 


Jhalawar 


107,890 

16. Jaisalmer 


13. Jaisalmer 


76,255 

Kishengarh 


Kishengarh . . 


85,744 


1. Indore 

2. Bhopal 

3. Bewa 

4. Datia 

5. Orcbha 

6. Dhar. . 

7. Dewas (Senior) 
Dewas (Junior) 

8. Jaora 
Batlam 

9. Banna 
Somthar 
Ajaigarh 

10. Bijawar 
Clharkbari 
Chhatarpur 

11. Baoni 
Nagod 
Maihar 
Barauudha 

12. Barwani- 
All Bajpur 
Shahpura 

13. Jhabua 
Sailana 
Sitamau 

14. Bajgarh 
Narsingarh 
Khilohipur 


} 


2 

2 

2 

1 

1 

1 

1 

1 

1 


1 


1 


1 


1 


1 


Division XI 


1. Indore 

2. Bhopal 

3. Bewa 

4. Datia 
Orchha 

5. Dhar 
Dewas (Senior) 
Dewas (Junior) 

8. Jaora 
Batlam 

7. Fanna 
Samthar 
Ajaigarh 

8. Bijawar 
Charkhari . . 
Chhatarpur . . 

9. Baoni 
Nogod 
Maihar 
Baraundha . . 

10. Barwani 

All Bajpur . . 
Shahpura 

11. Jhabua 
Sailana 
Sitamau 

12. Bajgarh 
Narsingarh . . 
Khilohipur . . 


I 


2 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 


1,325,089 

729,955 

1,587,446 

158,834 

314,661 

243,430 

83,321 

70,513 

100,166 

107,321 

212,130 

33,307 

86,896 

116,852 

120,351 

161,267 

19,132 

74,689 

68,991 

16,071 

141,110 

101,963 

54,233 

145,622 

35,223 

28,422 

134,891 

113,873 

46,683 
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States and 
Groups of States 


Number 
of seats 
in 

Council 
of State 


States and 
Groups of States. 


Number 
of seats 
in the 
Federal 
As- 
sembly 


Population 


Division XII 


1. Cutch 

2. Idar . . 

3. Navranagai 

4. Bhavnagar 

6. Junagadh 

6. Bajpipla 
Palanpur 

7. Dhrangadhra 
Gondal 

8. Porbandar 
Morvi 

9. Badhanpur 
Wankaner 
Pcditana 

10. Cambay 
Dharampur 
Balasinor 

11. Baria 
Chhota Udepur 
Sant 

Lunawada 

12. Bansda 
Sachin 
Jawhar 
Danta 

13. Dhrol 
Limbdi 
Wadhwan 
Bajkot 



1. Cuteli 

2. Idar 

3. Nawnnagar . . 

4. Bhavnagar . . 
.I. Jmiagadh . . 
G. Bajpipla 

Palanpur 
7. Dhrangadhra 
Gondal 

5. Porbandar . . 
Morvi 

0. Badhanpur . . 
Wankaner . . 
Palitana 

10. Cambay 
Dharampur. , 
Balasinor . . 

11. Baria 
Chhota Udepur 
Sant 

Lunawada . . 
13. Bansda 
Sachin 
Jawhar 
Danta 
Dhrol 
Limbdi 
Wadhwan . . 
Bajkot 


1 

1 

1 

1 

1 

1 

1 

1 

1 


1 


1 


1 


614,307 

262,660 

409,192 

500,274 

545,153 

206,114 

264,179 

88,961 

305,846 

115,673 

113,023 

70.630 
44,259 
62,150 
87,761 

112,031 

52,626 

169,429 

144,640 

83.631 
96,162 
48,839 
22,107 
57,261 
26,196 
27,639 
40,088 
42,602 
75,540 


Division XIII 


1. Kolhapur 

2. Sangli 
Savantvadi 

3. Janjira 
Mudhol 
Bhor 

4. Jamkhandi 
Miraj (Senior) 
Miraj (Junior) 
Kurundwad 

(Senior) 
Kurundwad 
■ (Junior) 

5. Akalkot 
Fhaltan 
Jath 
Axmdh 
Bamdurg 



1 . 

2 . 

3. 


4. 


5. 


Kolhapur 

Sangli 

Savantvadi 

Janjira 

Mudhol 

Bhor 

Jamkhandi 
Miraj (Senior) 
Miraj (Junior) 
Kurundwad 
(Senior) 
Kurundwad 
(Junior) 
Akalkot 
Phalan 
Jath 
Aundh 
Bamdurg 


1 

1 

1 


1 


957,137 

258,442 

230,689 

110,379 

62,833 

141,646 

114,270 

93,938 

40,684 

44,204 


39,683 
92,605 
58,761 
1 91,099 

76,607 
36,464 
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1 

2 

3 

4 

5 




Number 

• 


Number 


of seats 


States and 

of seats 

States and 

in the 


Groups of States 

in 

Groups of States 

Federal 

Population 


Council 


As- 



of State 


sembly 



Division XIV 



1. Patiala 

2 

1. Patiala 

2 

1,623,620 

2. Bahawalpur 

2 

2. Bahawalpur . . 

1 

984;613 

3. Khairpur 

1 

3. Khairpur 

1 

227,183 

4. Kapurthala 

1 

4. ICapurthala 

1 

316,767 

6. Jind . . 

1 

5. Jind 

1 

324,676 

6. Nabha 

1 

6. Nabha 

1 

287,674 



7. Tehri-Garbwal 

1 

349,673 

7. Mandi 


8. Mandi 


207,46.5 

Bilaspur 

^ 1 

Bilaspur 

^ 1 

100,994 

Suket 

J 

Suket 

\ 

68,408 

3. Tehri-Garbwal . . 

J 


s 


Sirmur 

^ 1 

9. Sirmur 

[ 1 

148,668 

CSiamba 

) 

Oiamba 


146,870 

9. Faridkot 


10. Faridkot 

1 

164,364 

Malerkotla 

[ 1 

Malerkotla 

[ 1 

83,072 

Loharu 


Loharu 


23,338 


Division XV 



1. Cooch Behar 

1 

1. Cooch Behar . . 

1 

590,886 

2, Pripura 

1 1 

2. Tripura 

1 

382,460 

Manipur 

5 ^ 

3. Manipur 

1 

446,606 


Division XVI 



1. Mayurbhanj 

( \ 

1. Mayurbhanj . . 

1 

889,003 

Sonepur 


2. Sonepur 

1 

237,920 

2. Patna 


3. Patna 

1 

666,924 

Kalahandi 


4. Kalahandi 

1 

613,716 

3. Keonjbar 

) 

5. Keonjhar 

1 

460,609 

Dhenkanal 

1 

6. Gangpur 

1 

366,674 

Nayagarh 

) 1 

7. Bastar 

1 

624,721 

Talcher 

1 

8. Surguja 

1 

601,939 

4. Gangpur 

) 

9. Dhenkanal 


284,326 

Bamra 

1 

Nayagarh 

\ 

142,406 

Seraikela 

> 1 

Seraikela 


143,625 

Baud 


Baud 

V 

136,248 

Bonaj 

J 

Talcher 

r 3 

69,702 

5. Bastar 

) 

Bonai 


80,186 

Surguja 

t 1 

Nilgiri 


68,694 

Baigarh 


Bamra 

J 

151,047 

Nandgaon 

J 






10. Baigarh 

\ 

277,669 

6. Khairagarh 

1 

Khairagarh 

1 

167,400 

Jashpur 

V 

Jashpur 

{ 

193,698 

Ranker 

> 1 

Kanker 

> 3 

136,101 

Korea 

1 

Sarangarh 

( 

128,967 

Sarangarh 

f 

Korea 


90,886 



Nandgaon 

) 

182,380 
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Section 6 


1 

2 

3 

4 

5 

States and 
Groups of States 

Number 
of seats 
in 

Cmmcil 
of State 

States and 
Groups of States 

Number 
of seats 
in the 
Federal 
As- 
sembly 

Population 


Division XVII 



States not mentioned 
in any of the pre- 
ceding Divisions, 
but described in 
paragraph 12 of this 
Fart of this Schedule . 

2 

States not mentioned 
in any of the pre- 
ceding Divisions, 
but described in 
paragraph 12 of 
this Part of this 
Schedule. 

5 

3,047,129 1 


Total population of the States in this Table 78,996,841 1 


SECOND SCHEDULE 

Provisions of this Act which may be amended without affect- 
ing THE Accession of a State 

Part I, in so far as it relates to the Commander- 

in-Chief. 

Part n, chapter 11, save with respect to the exercise by the 

Governor-General on behalf of His 
Majesty of the executive authority of 
the Federation, and the definition of the 
functions of the Governor-General ; the 
executive authority of the Federation ; 
the functions of the council of ministers, 
and the choosing and summoning of 
ministers and their tenure of office ; 
the power of the Governor-General to 
decide whether he is entitled to act in 
his discretion or exercise his indivi- 
dual judgment ; the functions of the 
Governor-General with respect to ex- 
ternal afiairs and defence ; the special 
responsibilities of the Governor-General 
relating to the peace or tranquillity of 
India or any part thereof, the financial 
stability and credit of the Federal 
Government, the rights of TTiHifl,Ti States 


^ Thooo two oorreotions ul the figures have been made by paragraph 3 of the 
Government of India (Federal Legislature Amendment) Order, 1936. 
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I 

and the lights and dignity of their 
Rulers, and the discharge of his func- 
tions by or under the Act in his, dis- 
cretion or in the exercise of his individual 
judgment ; His Majesty’s Instrument of 
Instructions to the Governor-General ; 
the superintendence of the Secretary of 
State ; and the making of rules by the 
Governor-General in his discretion for 
the transaction of, and the securing of 
transmission to him of information ivith 
respect to, the business of the Federal 
Government. 

Part n, chapter HI, save with respect to the number of the 

representatives of British India and of 
the Indian States in the Council of State 
and the Federal Assembly and the man- 
ner in which the representatives of the 
Indian States are to be chosen ; the 
disqualifications for membership of a 
Chamber of the Federal Legislature in 
relation to the representatives of the 
States ; the procedure for the introduc- 
tion and passing of Bills ; joint sittings 
of the two Chambers ; the assent to 
Bills, or the withholding assent &om 
BiUs, by the Governor-General ; the 
reservation of Bills for the signification 
of His Majesty’s pleasure ; the annual 
financial statement ; the charging on the 
revenues of the Federation of the salaries 
allowances and pensions payable to or 
in respect of judges of the Federal Court, 
of expenditure for the purpose of the 
discharge by the Governor-General of 
his functions with respect to external 
affairs, defence, and the administration 
of any territory in the direction and 
control of which he is required to act in 
his discretion and of the sums payable to 
His Majesty in respect of the expenses 
incurred in discharging the functions of 
the Crown in its relations with Indian 
States ; the procedm-e with respect to 
estimates and demands for grants ; sup- 
plementary financial statements ; the 
making of rules by the Governor- 
General for regulating the procedure of, 
and the conduct of business in, the 
Legislature in relation to matters where 
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Part II, chapter IV, 


Part III, chapter I. 

„ chapter II, 


chapter III, 


„ chapter IV. 

„ chaplier V. 

„ chapter VI. 

Part IV. 

Part V, chapter I, 


he acts in his discretion or exercises his 
individual judgment, and for prohibiting 
the discussion of, or the asking of 
questions on, any matter connected with 
or the personal conduct of the Ruler or 
r uling family of any Indian State ; the 
making of rules by the Governor-General 
as to the procedure with respect to joint 
sittings of, and communications be- 
tween, the two chambers and the pro- 
tection of judges of the Federal Court 
and State High Courts from discussion 
in the Legislature of their conduct. 

save with respect to the power of the 
Governor-General to promulgate ordin- 
ances in his discretion or in the exercise 
of his individual judgment, or to enact 
Governor-General’s Acts. 

The whole chapter. 

save with respect to the special respon- 
sibilities of the Governor relating to 
the rights of Indian States and the 
rights and dignity of the Rulers thereof 
and to the execution of orders or direc- 
tions of the Governor-General, and the 
superintendence of the Governor-General 
in relation to those responsibilities. 

save with respect to the making of rules by 
the Governor for prohibiting the dis- 
cussion of, or the asking of questions on, 
any matter connect^ with or the 
personal conduct of the Ruler or ruling 
family of any Indian State, and the 
protection of judges of the Federal 
Court and State High Courts from dis- 
cussion in the Legislature of their 
conduct. 

The whole chapter. 


The whole Part. 

save with respect to the power of the 
Federal Legislature to make laws for a 
State; the power of the Governor- 
General to empower either the Federal 
Legislature or Provincial Legislature to 
enact a law with respect to any matter 
not enumerated in any of the Lists in 
the Seventh Schedule to this Act ; any 
power of a State to repeal a Federal law, 
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Part V, cliapter II, 


„ chapter III. 
Part VI, 


Part VII, chapter I, 

,, chapter 11, 

„ chapter m, 
Part Vni, 


Part IX, chapter I, 


„ chapter n. 
Part X, 


Part XI. 
Part Xn, 


and the effect of inconsistencies between 
a Federal law and a State law. 

save with respect to the previous sanction 
of the Governor-General to the intro- 
duction or moving of any Bill or amend- 
ment affecting matters as respects which 
the Governor-General is required to 
act in his discretion ; the power of 
Parliament to legislate for British India 
or any part thereof, or the restrictions 
on the power of the Federal Legislature 
and of Provincial Legislatures to make 
laws on certain matters. 

The whole chapter. 

save in so far as the provisions of that 
Part relate to Indian States, or empower 
the Governor-General to issue orders to 
the Governor of a Province for pre- 
venting any grave menace to the peace 
or tranquillity of India or any part 
thereof. 

in so far as it relates to Burma. 

save with respect to loans and guarantees 
to Federated States and the appoint- 
ment, removal and conditions of .service 
of the Auditor-General. 

save in so far as it affects suits against the 
Federation by a Federated State. 

save with respect to the constitution and 
functions of the Federal Railway Autho- 
rity ; the conduct of business between 
the Authority and the Federal Govern- 
ment, and the Railway Tribunal and 
any matter with respect to which it has 
jurisdiction. 

in so far as it relates to appeals to the 
Federal Court from High Courts in 
British India ; the power of the Federal 
Legislature to confer further powers 
upon the Federal Court for the purpose 
of enabling it more effectively to 
exercise the powers conferred upon it by 
this Act. 

The whole chapter. 

save with respect to the eligibility of 
Rulers and subjects of Federated States 
for civil Federal office. 

The whole Part. 

save with respect to the saving for rights 
and obligations of the Crown in its 
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Part Xm. 

Eiist Schedule. 

Third Schedule. 
Fourth Schedule, 


Fifth Schedule. 
Sixth Schedule. 
Seventh Schedule. 


Eighth Schedule. 
Ninth Schedule, 
Tenth Schedule. 


relations with Indian States; the use 
of His Majesty’s forces in connection 
with the discharge of the functions of 
the Crown in its said relations ; the 
li mi tation in relation to Federated 
States of His Majesty’s power to adapt 
and modify existing Indian laws ; His 
Majesty’s powers and jurisdiction in 
Federated States, and resolutions of the 
Federal Legislature or any Provincial 
Legislature recommending amendments 
of this Act or Orders in Council made 
thereunder ; and save also the pro- 
visions relating to the interpretation of 
this Act so far as they apply to pro- 
visions of this Act wMch may not be 
amended without affecting the accession 
of a State. 

The whole Part. 

The whole Schedule, except Part II there- 
of. 

The whole Schedule. 

save with respect to the oath or afBrmation 
to be taken or made by the Ruler or 
subject of an Indian State, 

The whole Schedule. 

f9 

Any entry in the Legislative Lists in so 
far as the matters to which it relates 
have not been accepted by the State in 
question as matters with respect to 
which the Federal Legislature may make 
laws for that State. 

The whole Schedule. 




Sections THIRD SCHEDULE ^ 

7,48 

PrOVISIOUS as to GoVESNOB-GbNBBAL and GoVBBNORS OB 
Pboyinces 

1. There shall be paid to the Governor-General and to the 
Governors of the Provinces the following a.nnun.1 salaries, that is to 
say 

The Governor-General . . . . 250,800 rupees. 


1 See (Governor’s AUowancee and Privileges) Order, 1036 and the India and 
Burma (Xiransitory Provisions) Order, 1937. 
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The Governor of Madras ... 

The Governor of Bombay . . 

The Governor of Bengal 
The Governor of the United Provinces 
The Governor of the Punjab 
The Governor of Bihar 
The Governor of the Central Provinces 
and Berar 

The Governor of Assam 
The Governor of the North-West Frontier 
Province 

The Governor of Orissa 
The Governor of Sind 


120,000 rupees. 


100,000 rupees. 


72,000 rupees. 


66,000 rupees. 


2. There shaJl be paid to the Governor-General and to the 
Governors such allowances for expenses in respect of equipment 
and travelling upon appointment and such allowances during their 
terms of office as may from time to time be fixed by His Majesty in 
Council, and such provision shall be made for enabling the Governor- 
General and the Governors to discharge conveniently and with 
dignity the duties of their offices as may be determined by His 
Majesty in Council. 

3. While the Governor-General or a Governor is absent on 
leave, he shall in Heu of his salary be entitled to such leave allowance 
as may be fixed by His Majesty in Council. 

4. There shall be granted to and in respect of the Governor- 
General and the Governor of every Province such customs privileges 
as may be specified by Order in Council. 

o. While any person appointed by His Majesty to act as 
Governor-General or as a Governor is so acting, he shall be entitled 
to the same salary and, save as may be otherwise provided by His 
Majesty in Council, the same allowances and privileges as the 
C-tovemor-General or that Governor.^ 


6. Any sums required to give effect to the provisions of this 
Schedule shall, in the case of the Governor-General or a person 
acting as such, be paid out of and charged on the revenues of the 
Federation and, in the case of a Governor or a person acting as such, 
be paid out of and charged on the revenues of the Province. 


FOURTH SCHEDULE 
Forms of Oaths or Affirm-vtioxs 


Sections 24, 
67, 200, 220 


1 

Form of oath or affirmation to be taken or made by a member 
of a Legislature who is a British subject : — 


1 The ahowanoes, and customs privileges of the Governors and acting Governors 
have been laid down in the Government of India (Governor's Allowances and Privi- 
leges) Order, 1936. See the India and Burma (Transitory Provisions) Order, 1937. 

35 
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‘ I, having been elected [or nominated or 

appointed] a member of this Conned [or Assembly], do 
solemnly swear [or afiBrm] that I wid be faithful and bear 
true adegiance to His Majesty the King, Emperor of India, 
His heirs and successors, and that I wdl faithfuUy discharge 
the duty upon which I am about to enter.’ 

2 

Form of oath or affirmation to be taken or made by a member 
of a Legislature who is the Ruler of an Indian State : — 

‘ I, A.B., having been elected [or nominated or ap- 
pointed] a member of this Conned [or Assembly], do solemnly 
swear [or affirm] that I viU be faithful and bear true adegiance 
in my capacity as Member of this Couned [or Assembly] to 
His Majesty the King, Emperor of India, His heirs and 
successors, and that I wdl faithfudy discharge the duty 
upon which I am about to enter.’ 

3 

Form of oath or affirmation to be taken or made by a member 
of a Legislature who is a subject of the Ruler of an Indian State : — 
‘I, A.B., having been elected [or nominated or 
appointed] a member of this Couned [or Assembly], do 
solemnly swear [or affirm] that saving the faith and allegi- 
ance which I owe to C.D,, his heirs and successors, I wdl be 
faithful and bear true adegiance in my capacity as Member of 
this Couned [or Assembly] to His Majesty the King, Emperor 
of India, His heirs and successors, and that I wid faithfudy 
discharge the duty upon which I am about to enter.’ 

4 

Form of judicial oath or affirmation to be taken or made by a 
British subject : — 

‘ I, A.B., having been appointed Chief Justice [or 
a judge] of the Court do solemnly swear 

[or affiim] that I wdl be faithful and bear true adegiance to 
His Majesty the King, Emperor of India, His heirs and 
successors and that I wid faithfudy perform the duties of my 
office to the best of my abdity, knowledge and judgment.’ 

6 

Form of judicial oath or affirmation to be taken or made by a 
subject of the Rider of an Indian State : — 

‘ I, A.B., having been appointed Chief Justice [or a judge] 
of fiio Court do solemnly swear [or 

affirm] that saving the faith and adegiance which I owe to 
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C.D., his heirs and successors, I will be faithful and bear true 
allegiance in my judicial capacity to His Majesty the King, 
Emperor of India, His heirs and successors, and that I will 
faithfully perform the duties of my office to the best of my 
ability, knowledge and judgment/' 


FIFTH SCHEDULE i 

Amendment : By the Government of India {Provincial Legisla- 
tive Assemblies) Order, 1936, the following amendment to the Fifth 
Schedule has been made under s. 308 {4) : 

In paragraph twelve of the Fifth Schedule to the Act 
{which relates to the guoLifications to be possessed by members 
of a Provincial Legislative Assembly) for the words ‘ shall not 
be qualified to hold a seat ’ there shall be substituted the words 
‘ shall not be qualified to be chosen to fill a seat 

Composition op Provincial Legislatures 

General qualification for Membership 

1. A person shall not be qualified to be chosen to fill a seat m a 
Provincial Legislature unless he — 

(a) is a British subject or the Ruler or a subject of an Indian 
State which has acceded to the Federation or, if it is 
so prescribed with respect to any Province, the Ruler 
or a subject of any prescribed Indian State ; and 
{b) is, in the case of a seat in a Legislative Assembly, not 
less than twenty-five years of age, and in the case of 
a seat in a Legislative Coimcil, not less than thirty 
years of age ; and 

(c) possesses such, if any, of the other quahfications specified 
in, or prescribed under, this Schedule as may be 
appropriate in his case. 

2. Upon the expiration of the term for which he is chosen 
to serve as a member of a Provincial Legislature, a person, if other- 
wise duly qualified, shall be eligible to be chosen to serve for a 
further term. 


Legislative Assemblies 

3. The allocation of seats in Provincial Legislative Assemblies 
shall be as shown in the relevant Table of Seats appended to this 
Schedule. 

^ See (Scheduled Castes) Order, 1936; (Provincial Legislative Assemblies) 
Order ; (Provincial Legislative Councils) Order, 1936 and (Provincial Legislature) 
(Miscellaneous Provisions) Order, 1936. 


Section 61 
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4. In the Legislative Assembly of each Province specified in 
the first column of the Table of Seats there shall be the number of 
seats specified in the second cohimn opposite to that Province, and 
of those seats — 

(i) the number specified in the third column shall be general 

seats, of which the number specified in the fourth 
column shall be reserved for members of the scheduled 
castes and, in the case of Bombay, seven shall be 
reserved for Marathas ; 

(ii) the numbers specified in the next ten columns shall be 

the numbers of seats to be filled by persons chosen to 
represent respectively — (a) backward areas and back- 
ward tribes ; (b) the Silth community ; (c) the 

Muhammadan community ; {d) the Anglo-Indian 

community ; (c) the European community ; (/) the 
Indian Ch^tian community ; (g) the interests of com- 
merce, industry, mining and planting ; (h) landholders; 

(i) universities ; and ( j) the interests of labour ; and 

(iii) the numbers specified in the last five columns shall be 

the numbers of seats (being either general seats, Sikh 
seats, Muhammadan seats, Anglo-Indian seats or 
Indian Christian seats) reserved for women. 

In the Punjab one of the landholders’ seats shah be a seat to 
be filled by a Tumandar. 

5. A Province, exclusive of any portion thereof which His 
Majesty in Council may deem unsuitable for inclusion in any con- 
stituency or in any constituency of any particular class, shall be 
divided into territorial constituencies — 

(i) for the election of persons to fiU the general seats ; 

(ii) for the election of XJersons to fiU the Sikh seats, if any ; 

(iii) for the election of persons to fiU the Muhammadan 

seats ; 

(iv) for the election of persons to fill the Anglo-Indian seats, 

if any ; 

(v) for the election of persons to fiU the European seats, 

if any ; and 

(vi) except in the case of Bihar, for the election of persons to 

fiU the Indian Christian seats, if any, 

or, if as respects any class of constituency it is so prescribed, may 
form one territorial constituency. 

In the case of each such class of constituency as aforesaid the 
total number of seats available shaU be distributed between the 
constituencies by the assignment of one or more of those seats to 
each constituency. 

6. The required number of general seats to be reserved for 
members of the scheduled castes, and in the Province of Bombay 
for Marathas, shall be reserved by reserving for members of those 
castes or, as the case may be, for Marathas one or more seats in 
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each of ao many of the general territorial constituencies as may 
be necessary, so, however, that in each such constituency there shall 
be at least one unreserved seat. • 

7. In a province in which any general seats are reserved for 
members of the scheduled castes, aU members of those castes who 
are entitled to vote in a constituency in which any seat is so 
reserved shall be entitled to take part in a primary election held for 
the purpose of electing four candidates for each seat so reserved 
and no member of those castes not elected as a candidate at such 
an election shall be qualified to hold — 

(o) a seat so reserved in that constituency ; 

(6) if it is so prescribed as respects that Province, any seat 
in that constituency. 

In relation to bye-elections this paragraph shall have effect 
with such adaptations and modifications as may be prescribed. 

8. The persons to fill the seats specified in columns fifteen to 
nineteen of the Table of Seats as seats to be filled by women shall 
be chosen in territorial constituencies, which shall be either — 

(а) constituencies formed under paragraph five of this 

Schedule ; or 

(б) constituencies specially formed for the purpose of electing 

women members. 

9. The provisions of the Sixth Schedule to this Act shall have 
effect with respect to the persons who are entitled to vote at elections 
in the territorial constituencies mentioned in paragraphs five and 
eight of this Schedule. 

10. In a Province in which any seats are to be filled by 
representatives of backward areas or backward tribes, representa- 
tives of commerce, industry, mining and planting, representatives of 
landholders, representatives of universities or representatives of 
labour, persons to fill those seats, and in Bihar the i^erson to fill the 
Indian Christian seat, shall be chosen in such manner as may be 
prescribed : 

Provided that in a Province in which any seats are to be filled 
by representatives of backward areas or backward tribes some or all 
of those seats may, if it is so prescribed, be treated in the prescribed 
manner as additional general seats to be reserved for representatives 
of such areas or tribes. 

11. In the Punjab the landholder’s seat to be filled by a 
Tumandar shall be assigned to such constituency as may be 
prescribed. 

12. A person shall not be qualified to be chosen to fill a 
seat in the Legislative Assembly of a Province unless — 

(a) in the case of a seat to be filled by a woman, by a 
European, by an Indian Christian, by a representative 
of backward areas or backward tribes, by a representa- 
tive of commerce, industry, mining and planting, by 



550 THE WOi^KING CONSTITUTION IN INDIA 

a representative of nniversities or by a representative 
of labour, he possesses such qualifications as may be 
t prescribed ; and 

(6) in the case of any other seat, he is entitled to vote in the 
choice of a member to fill that seat or any other seat 
of a similar class in that Province. 

Legislative Councils 

13. The allocation of seats in the Legislative Councils of 
Provinces having such Councils shall be as shown in the relevant 
Table of Seats appended to this Schedule. 

14. In the Legislative Council of each Province specified in 
the first column of the Table of Seats there shall be the number of 
seats specified in the second column opposite to that Province, and 
of those seats — 

(а) the number specified in the third column shall be general 

seats ; 

(б) the numbers specified in the fourth, fifth and sixth 

columns shall be seats to be filled by persons chosen to 
represent respectively the Muhammadan community, 
the European community and the Indian Christian 
community ; 

(c) the number specified in the seventh column shall be seats 

to be filled by persons elected by the members of the 
Legislative Assembly of the Province in accordance 
uith the system of proportional representation by 
means of the single transferable vote ; and 

(d) the number specified in the eighth column shall be seats 

to be filled by persons chosen by the Governor in his 
discretion. 

15. A Province, exclusive of any portion thereof which His 
Majesty in Council may deem unsuitable for inclusion in any con- 
stituency or in any constituency of any particular class, shall be 
divided into territorial constituencies — 

(i) for the purpose of electing jjersons to fill the general 

seats ; 

(ii) for the purpose of electing persons to fill the 

Muhammadan seats ; 

(iii) for the purpose of electing persons to fill the European 

seats ; 

(iv) for the purpose of electing persons to fill the Indian 

Christian seats, if any, 

or, if as respects any class of constituency it is so prescribed, may 
form one territorial constituency. 

In the case of each such class of constituency as Eiforesaid the 
total number of seats available shall be distributed between the 
constituencies by the assignment of one or more of those seats to 
each constituency. 
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16. At an election in a constituency to fill a general seat, 
persons entitled to vote in a Muhammadan constituency, a European 
constituency, or an Indian Christian constituency shall not. be 
entitled to vote. 

In the case of a Muhammadan constituency, a European 
constituency, or an Indian Christian constituency no person shall 
be entitled to vote who is not, as the case may be, a Miihammadan, 
a European, or an Indian Christian. 

17. The qualifications entitling a person to vote in territorial 
constituencies at elections of members of a Provincial Legislative 
Council, and the qualifications to be possessed by members of such 
Councils, shall be such as may be prescribed. 

18. The term of office of a member of the Legislative Council 
of a Province, other than a member chosen to fill a casual vacancy, 
shall be nine years, but upon the first constitution of the Council 
the Governor in his discretion shall make by order such provision 
as he thinks fit, by curtailing the term of office of some of the 
members then chosen, for securing that, as nearly as may be, one- 
third of the members holding seats of each class shall retire in every 
third year thereafter. 

A member chosen to fill a casual vacancy shall be chosen to 
serve for the remainder of his predecessor’s term of office. 

i 

General 

19. In the foregoing provisions of this Schedule the following 
expressions have the meanings hereby assigned to them, that is 
to say, — 

‘ a European,’ ‘ an Anglo-Indian,’ ‘ an Indian Christian ’ 
and ‘ the scheduled castes ’ have the same meanings 
respectively as they have in Part I of the First 
Schedule to this Act ; 

‘ backward areas ’ and ‘ backward tribes ’ mean respec- 
tively such areas and tribes as His Majesty in Council 
may from time to time declare to be areas and tribes 
to which a special system of representation is more 
appropriate ; and 

‘ prescribed ’ means prescribed by His Majesty in Council 
or, so far as regards any matter which under this Act 
the Provincial Legislature or the Governor are com- 
petent to regulate, iirescribed bj'^ an Act of that 
Legislature or by a rule made under the next suc- 
ceeding paragraph. 

20. In so far as provision with respect to any matter is not 
made by this Act or by His Majesty in Coimcil or, after the constitu- 
tion of the Provincial Legislature, by Act of that Legislature (where 
the matter is one with respect to which that Legislature is competent 
to make laws), the Governor, exercising his individual judgment, 
may make rules for carrying into effect the foregoing provisions of 
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this Schedule and the provisions of .the Sixth Schedule and securing 
the due constitution of the Provincial Legislature and in particular, 
but without prejudice to the generality of the foregouig words, with 
respect to — 

(i) the notification of vacancies, including casual vacancies, 

and the proceedings to be taken for filling vacancies ; 

(ii) the nomination of candidates ; 

(iii) the conduct of elections, mcluding the application to 

elections of the principle of proportional representation 
by means of the single transferable vote, and the rules 
to regulate elections where certain of the seats to be 
filled are reserved for members of the scheduled classes, 
or in the ease of Bombay for Marathas, or where 
certain of the seats allotted to any co mm unity must 
be held by a woman or by a specified type of land- 
holder ; 

(iv) the expenses of candidates at elections ; 

(v) corrupt practices and other offences at or in comiection 

with elections : 

(vi) the decision of doubts and disputes arising out of or in 

connection with elections ; and 

(vii) the manner in which the rules are to be carried into 

effect.^ 

1 See 8. 291 and notes thereunder. The Governor, under the powers conferred 
on him by this paragraph, has made Rules for the Pro\Tnoial Legislatures : — The 
Legislative Assembly Electoral (Preparation, Revision and Publication of Electoral 
Rolls) Rules, 1936 ; the Council Electoral (Preparation, Revision and Publication of 
Electoral Rolls) Rules, 1936 ; the Legislative Assembly Electoral (Conduct of 
Elections) Rules, 1936 ; the Legislative Council Electoral (Conduct of Elections) 
Rules, 1936 ; the Legislative Assembly and the Legislative Council Electoral 
(Election Expenses and Election Petitions) Rules, 1936 ; and the Legislative 
Assembly and the Legislative Council (Prohibition of Simultaneous Membership) 
Rules, 1936. 
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SIXTH SCHEDUL^: 566 

SIXTH- SCHEDULE 1* 

Pkovisioits as to Fraschisb j 

Amendments : By the Governmerd of India (Provincial 
Legislative Assemblies) Order, 1936, the following amendments to the 
Sixth Schedule have been made under s. 308 (d) : 

In paragraph six of Part I of Ike Sixth Schedule to the Act 
(which relates to the preparation of decloral rolls) the words ‘ or vote 
at any election to fill a general seat therein ’ shall be repealed. 

3. At the end of paragraph seven of Part I of the Sixth Schedule 
to the Act, there shall be added the following provision : 

‘If a person votes in more than one constituency in 
contravention of this paragraph, his votes in each of the con- 
stituencies shall be void.' 

4. For the purposes of any provision of the Sixth Schedule to 
the Act which requires that in certain cases a person shall not be 
included in an electoral roll unless an application is made by or on 
behalf of that person for that purpose, an application made before the 
date of this Order with a view to facilitating the provisional preparation 
of electoral rolls may be treated as a sufficient application.^ 


Part I 
General 

1. There shall be an electoral roll for every territorial con- 
stituency and no person who is not, and, except as expressly provided 
by this Schedule, every person who is, for the time being included 
in the electoral roll for any such constituency shall be entitled to 
vote in that constituency. 

2. The electoral roUs for the territorial constituencies shall 
be made up and from time to time in whole or in part revised by 
reference to such date, in this Schedule referred to as ‘ the pres- 
cribed date ’, as may be dii-ected in each case by the Governor, 
exercising his individual judgment. 

3. No person shall be included in the electoral roll for any 
territorial constituency unless he has attained the age of twenty- 
one years and is either — 

(а) a British subject ; or 

(б) the Ruler or a subject of a Federated State ; or 

(c) if and so far as it is so prescribed with respect to any 
Province, and subject to any prescribed conditions, the 
Ruler or a subject of any other Indian State. 


* See (Scheduled Castes) Order, 1936; (Frovincial Legislative Assemblies) 
Order, 1936 and (Frovincial Legislature) (Miscellaneous Frovisioiis) Order, 1936. 

* The other amendments made by this Order have been printed in italics 
where made. 


Schedule 

8(9) 
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•4. No person shall be included in the electoral roll for, or 
vote at any election in, any territorial constituency if he is of 
unsoJind mind and stands so declared by a competent court. 

6. No person shall be included in the electoral roU for a Sikh 
constituency, a Muhammadan constituency, an Anglo-Indian consti- 
tuency, a European constituency or an Indian Christian constituency 
unless he is a Sikh, a Muhammadan, an Anglo-Indian, a European 
or an Indian Christian, as the case may be. 

6. No person who is or is entitled to be included in the electoral 
roU for any Sikh constituency, Muhammadan constituency, Anglo- 
Indian constituency, European constituency or Indian Christian 
constituency in any Province shall be included in the electoral roll 
for a general constituency in that Province : [or vote at any election 
to fill a general seat therein :] ^ 

Provided that this paragraph shall not apply in relation to 
the general seats reserved for women in Assam and Orissa or the 
constituencies for the election of persons to fill those seats. 

7. No person shall in any Province vote at a general election 
in more than one territorial constituency, and in each Province 
such provisions, if any, as may be prescribed in relation to that 
Province shall have effect for the purpose of preventing persons 
being included in the electoral roll for more than one territorial 
constituency in the Province : 

Provided that, in any Province in which territorial constituencies 
have been specially formed for the purpose of electing women 
members, nothing in this paragraph or in any such provisions 
shall prevent a person from being included in the electoral roU for, 
and voting at a general election in, one territorial constituency 
so formed and also one territorial constituency not so formed. 

8. No person shall be included in the electoral roU for, or vote 
at any election in, a territorial constituency if he is for the time 
being disqualified from voting imder the provisions of any such 
Order in Council, Act of the Provincial Legislature or rules made 
by the Governor as may be made or passed under this Act with 
respect to corrupt practices and other offences in connection with 
elections, and thte name of any person who becomes so disqualified 
shaU forthwith be struck off all the electoral rolls for territorial 
constituencies in which it may be included. 

9. No person shaU vote at any election in any territorial 
constituency, if he is for the time being undergoing a sentence of 
transportation, penal servitude, or imprisonment. 

10. The foUowing provisions shall have effect with respect to 
the enfranchisement of women in respect of the qualifications of 
their husbands — 


1 The words in italics have been omitted by the Order. 
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• 

(а) a woman who, at the date’of the death of her husband, 

is included in an electoral roll for a territorial consti- 
tuency by virtue of his qualifications shall, notwith- 
standing anytliing in the subsequent provisions of this 
Schedule, continue to be on the roll for that consti- 
tuency unless she remarries or becomes disqualified 
under the foregoing provisions of this Schedule for 
inclusion in that roll ; 

(б) not more than one woman shall at any one time appear 

in the electoral rolls for the territorial constituencies in 
a Province in respect of the qualifications of any 
particular man and any question which of several 
women is to be selected for inclusion shall be deter- 
mined in the prescribed manner : 

Provided that, if a woman who is entitled by virtue of sub- 
paragraph (a) of this paragraph to remain on the roll of a terri- 
torial constituency changes her place of residence, then, if she so 
desires, she may, on any subsequent revision of the roU, be trans- 
ferred to the roll of such other territorial constituency as may be 
appropriate. 

11. For the iDurposes of this Schedule any property owned, 
held, or occupied or payment made by, or assessment made on, a 
person as a trustee, guardian, administrator or receiver or in any 
other fiduciary capacity, shall, except as otherwise expressly pro- 
vided in this Schedule, be left out of account. 

12. This Schedule shall have effect as if any reference therein 
to an ofBicer, non-co mmi ssioned officer, or soldier of His Majesty’s 
regular military forces included a reference to an officer or man 
of any British India police force, not being an officer or man who 
has been dismissed or discharged from that force for disciplinazy 
reasons, and a reference to an officer, non-commissioned officer 
or soldier of the Azixihaiy Force (India) or the Indian Territorial 
Force, not being an officer, non-commissioned officer or soldier who 
has been dismissed or discharged from the force for disciplinary 
reasons, or has served in the force for less than four years. 

13. — (1) In this Schedule, except where the context otherwise 
requires — 

‘ territorial constituency ’ means one of the territorial 
constituencies mentioned in paragraphs five and eight 
of the Fifth Schedule to this Act ; 

‘ European, ’ ‘ Anglo-Indian,’ ‘ Indian Christian ’ and 

‘ scheduled castes ’ have the same meanings respec- 
tively as they have in Part I of the First Schedule to 
this Act ; 

‘ Indian Christian constituency ’ does not include any consti- 
tuency which may be formed for choosing persons to 
fin the Indian Ch^tian seat in Bihar ; 

‘ person ’ does not include a body of persons ; 
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‘ prescribed,’ e'xcept in the phrase ‘ the prescribed date,’’ 
has the same ineanhig as in the Fifth Schedule to this 
Act ; 

*■ ‘ previous financial year,’ ‘ j)revious Bengah year ’ and 
‘ previous fash year ’ mean, respectively, the financial 
year, the Bengali year, and the fasli year immediately 
preceding that in which the prescribed date falls ; 

‘ house ’ and ‘ building ’ include, respectively, a part of a 
house or building separately occupied as a dwelling or 
for the pm’poses of any trade, business, or profession ; 
‘ literate ’ means, in relation to any person, able to read 
and write in some language or dialect selected by him, 
being a language or dialect in common use in some part 
of India ; 

‘ cantonment ’ means a cantonment for the purposes of the 
Cantonments Act, 1924, and ‘ cantonment record ’ 
means a record prepared under that Act. 

(2) Any reference in this Schedule to ‘ urban constituencies ’ 
or ‘ rural constituencies ’ shall be construed as a reference to such 
territorial constituencies as may be classified as urban or rural 
constituencies, respectively, by an Order in Council delimiting 
territorial constituencies : 

Provided that any such Order in Council may direct that any 
Anglo-Indian constituency, European constituency, or Indian 
Christian constituency shall be deemed to be an urban constituency 
for some purposes and a rural constituency for other purposes. 

(3) .^y reference in this Schedule to persons assessed to income 
tax in any financial year shall be deemed to include a reference to 
any partner in a firm assessed to income tax in that year if his share 
of the firm’s income on which income tax was so assessed is certified 
in the prescribed manner to have been not less than the minimum 
on which the tax is leviable. 

(4) If any question ari.ses under this Schedule whether any 
jierson is or is not a Sikh, he shall be deemed to be a Sikh if and 
only if he makes in the prescribed manner a declaration in the 
prescribed form that he is a Sikh. 

(5) Any reference in this Schedule to a retired, pensioned or 
discharged officer, non-commissioned officer or soldier of any force 
shall be deemed ‘not to include a reference to any person who has 
been dismissed or discharged from that force for disciplinary 
reasons. 

(6) Any reference in this Schedule to all or any of the pro- 
visions of any Indian Act shall be construed as a reference to those 
provisions as amended by or under any other Act or, if those pro- 
visions are repealed and re-enacted with or without modification, 
to the provisions so re-enacted. 

(7) If the boundaries of any district or other administrative 
area mentioned in this Schedule are altered, any reference in this 
Schedule to that district or area shall thereafter be taken as a re- 
ference to the district or area as altered. 
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Part II • 

Madras 

General requirement as to residence 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he has resided in a house 
in the constituency for a period of not less than one hundred and 
twenty days in the previous financial year. 

A person is deemed to reside in a house if he sometimes uses 
it as a sleeping place and a person is not deemed to cease to reside 
in a house merely because he is absent fi:om it or has another dwelling 
in which he resides, if he is at liberty to return to the house at any 
time and has not abandoned his intention of returning. 

Qualifications dependent on taxatiohi 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any terri- 
torial constituency if in the previous financial year he — 

(а) paid tax tmder the Madras Motor Vehicles Taxation Act, 

1931, for the whole of that year ; or 

(б) paid for both the half years of that year to a municipality, 

local board or cantonment authority in the Province 
profession tax under the Madras City Municipal Act, 
1919, the Madras District Municipalities Act, 1920, the 
Madras Local Boards Act, 1920, or the Cantonments 
Act, 1924 ; or 

(c) paid for both the half years of that year to a municipality 

or cantomnent authority in the Province property tax 
under any of the said Acts ; or 

(d) paid for both the half years of that year house tax under 

the Madras Local Boards Act, 1920 ; or 

(e) occupied as sole tenant throughout that year a house 

in respect of which property tax or house tax has been 
paid for both the half years of that year under any of 
the Acts mentioned in this paragi’aph ; or 

(/) was assessed to income tax. ' 

Qualifications dependent on property, etc. 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he — 

(а) was on the last day of the previous fasli year a registered 

landholder, inamdar, ryotwari pattadar or occupancy 
ryot under the Madras Estates Land Act, 1908 ; or 

(б) was in and for the previous fasli year assessed to ground 

rent payable to the Government of the Province ; or 
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(c) was throughout the previous fasli year a kanamdar or 

kuzhikanamdar or the holder of a kudiyiruppu or a 
verumpattamdar having fixity of tenui’e, each of these 
terms having the meaniug assigned to it in the Malabar 
Tenancy Act, 1929 ; or 

(d) was throughout the previous fasli year a mortgagee 

with possession or lessee, under a registered instrument, 
of immovable property in the Province (other than 
house property) of an annual rent value, in the case 
of an urban constituency, of not less than one hun- 
dred rupees, and, in the case of a rural constituency of 
not less than fifty rupees. 

4. — (1) Sub-paragraph (a) of the last preceding paragraph 
abnll not apply in relation to registered joint landholders, registered 
joint inamdars, registered joint ryotwari pattadars or registered 
joint occupancy ryots, but in relation to such persons (being persons 
so registered on the last day of the previous fasli year) the following 
provisions of this paragraph shall have effect. 

(2) Where the joint holding of any joint landholders or joint 
holders of a whole-inam village is of an annual rental of one thousand 
rupees or upwards, then, subject to the provisions of Part I of this 
Schedule and to any overriding provisions of this Part of this 
Schedule, one registered joint holder for every complete five hundred 
rupees of the annual rental of the joint holding shall be qualified to 
be included in the electoral roll of the appropriate territorial 
constituency. 

(3) Where the annual assessment, rent or kist of the joint 
holding of joint holders of a minor inam, a ryotwari patta or an 
e-state patta is one hundred rupees or upwards, then, subject as 
aforesaid, one registered joint holder for every complete fifty rupees 
of the annual assessment, rent or kist shall be qualified to be included 
in the electoral roll of the appropriate territorial constituency. 

(4) In other cases, one of the registered joint holders shall, 
subject as aforesaid, be qualified to be included in the electoral 
roll of the appropriate territorial constituency. 

(6) The registered holders to be included imder this paragraph 
in an electoral roll in respect of a joint holding shall be those 
nominated in an application in that behalf, signed by a majority 
of the registered joint holders. 


Qualification by reason of guardianship 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roU for any territorial constituency if he 
is on the prescribed date the guardian of a minor who by virtue 
of the foregoing provisions of this Part of this Schedule would have 
been entitled to be included in the electoral roU for that constituency 
if he were of full age and satisfied the requirements of paragraph 
one of this Part of this Schedule. 
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Qualification by reason of literacy 

6. Subject as aforesaid, a person shall also be qualified to^ be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner to be literate. 

Qualification by reason of service in His Majesty's Forces 

1. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roU for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned officer 
or soldier of His Majesty’s regular mihtary forces. 

Additional qualificcdions for women 

8. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roU for any territorial 
constituency — 

(а) if she is the pensioned widow or the pensioned mother of 

a person who was an officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces ; or 

(б) if her husband possesses the qualifications requisite for the 

purpose of this paragraph. 

9. A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if he 
either — 

(а) was assessed in the previous financial year to income 

tax ; or 

(б) is a retired, pensioned or discharged officer, non-com- 

missioned officer or soldier of His Majesty’s regular 
military forces ; or 

(c) occupied for not less than six months in the previous 

financial year a house in the City of Ma^as the 
annual value whereof was not less than sixty rupees, 
not being a house in any military or police lines ; or 

(d) was assessed in the Province in the previous financial 

year to tax on companies ; or 

(e) was assessed in the Province in the previous financial year 

to an aggregate amount of not less than three rupees 
in respect of either or both of the following taxes, 
namely, property tax or profession tax ; or 
(/) was on the last day of the ’previous fasli year registered as a 
ryotwari pattadar or an inamdar of land the annual 
rent value whereof is not less than ten rupees ; or 
{g) held throughout the previous fasli year under a ryotwari 
pattad^ or an inamdar a registered lease of land the 
annual rent value whereof is not less than ten rupees ; or 
Qi) 'was on the last day of the previous fasli year registered 
jointly with the proprietor under section fourteen 
of the Malabar Land Registration Act, 1895, as 
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the occupant of land the annual rent value whereof 
is not less than ten rupees ; or 

' (i) was on the last day of the previous fasli year a registered 

landholder holding an estate the annual rent value 
whereof is not less than ten rupees ; or 
(j) held on the last day of the previous fasli year as ryot, 
or as tenant tuider a landholder, land the annual rent 
value whereof is not less than ten rupees. 

Special qualification for Scheduled Castes 

9A. Subject to the provisions of part 1 of this Schedule and to 
any overriding provisions of this part of this Schedule, a person who 
is a member of the scheduled castes shall be qualified to be included in 
the electoral roll for any territorial constituency if throughout the pre- 
vious fasli year he occupied as owner or lessee a house in a municipal- 
ity, a cantonment or an area subject to the jurisdiction of a local board, 
with an annual rent value of not less than eighteen rupees, or a house 
elsewhere with an annual rent value of not less than twelve rupees. 

Application necessary for enrolment in certain cases 

10. Nopersonshall,by virtue of sub-paragraph {e) of paragraph 
two, sub-paragraph (c) or sub-paragraph {d) of paragraph three, para- 
graph five or paragraph six of this part of this schedule, or by virtue 
of her husband being a retired, pensioned or discharged officer, non-com- 
missioned officer or soldier, be included in the electoral roll for any 
territorial constituency, unless application is made in the prescribed 
manner by, or, if it is so prescribed, on behalf of, that person, that that 
person should be so included. 

General provisions as to joint property , etc. 

11. — (1) Subject to the provisions of this paragraph, property 
held and payments made jointly by, and assessments made jointly 
on, more than one person, shall be left out of account for the pur- 
poses of this Part of this Schedule. 

(2) Wher^ any such property, payments or assessments would 
qualify a person if they had been held or made by, or made on, him 
solely, then, subject to the provisions of Part I of this Schedule 
and to any overriding provisions of this Part of this Schedule, one 
of those persons shall be qualified in respect of the property, payment 
or assessment and that person shall be — 

(o) if the property is held, or the payments or assessments 
made, by or on a Hindu joint family, the manager 
thereof ; 

(5) if the property is held or the payments or assessments 
made by or on any other joint family, the member 
thereof authorised in that behalf by the family them- 
selves ; 
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(c) in any other case, tlie person authorised in that helialf 
by a majority of the persons by or on whom the 
property is held or the payments or assessments made. 

(3) Nothing in this paragraph affects paragraph four of this 
Part of this Schedule, or the provisions of Part I of this Schedule 
relating to partners in firms assessed to income tax. 

Interpretation, etc. 

12. — (1) In this Schedule, in relation to Madras — 

‘ estate ’ means an estate as defined in the Madras Estates 
Land Act, 1908 ; 

‘ fasli year ’ means a year ending on the thirtieth day of 
June ; 

‘ landholder ’ means a person owning an estate or part of 
an estate and includes every person entitled to collect 
the rent of the whole or part of an estate by virtue of 
any transfer from the owner or his predecessor in title 
or of any order of a competent court, or of any pro- 
vision of law ; 

‘ rent value ’ means the value as determined in accordance 
with the provisions of section seventy-nine of the 
Madras Local Boards Act, 1920, with reference to the 
accoxmts of the previous fasli year or, in any case in 
which it is not possible so to determine the rent value, 
such value as appears to the registration officer to be 
the rent value ; 

‘ tenant ’ includes all persons who, whether personally or by 
an agent, occupy a house or land under the owner or 
landholder or intermediate landholder, whether or not 
rent is paid to the owner, landholder or intermediate 
landholder, as the case may be, except that it does not 
include any person occupying a house in military or 
police lines rent free by virtue of any office, service or 
employment. 

(2) A person who is paying or is liable to pay the rent of a 

house shall be deemed to occupy it. , 

(3) References in this part of this Schedide to, or to taxes payable 
in respect of, land or houses relate exclusively to land or houses in the 
Province. 


Pabx III 
Bombay 

General requirement as to residence 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he satisfies the requirement 
as to residence in relation to that constituency. 
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For the purposes of this Part of this Schedule a person shall be 
deemed to satisfy the requirement as to residence — 

(a) in relation to a Bombay city constituency, if he has for 

period of not less than one hundred and eighty days 
in the previous financial year resided in a house in the 
city of Bombay or in the Thana mahal or the South 
Salsette taluka ; 

(b) in relation to any other urban constituency, if he has for 

a period of not less than one hundred and eighty days 
in the previous financial year resided in a house in the 
constituency or Avithin two miles of the bormdary 
thereof ; 

(c) in the case of a rural constituency, if he has for a period 

of not less than one hundred and eighty days in the 
previous financial year resided in a house in the consti- 
tuency, or in a contiguous constituency of the same 
communal description ; 

Provided that a person shall be deemed to satisfy the require- 
ment as to residence in relation to any European or Anglo-Indian 
territorial constituency if he has for a period of not less than one 
hundred and eighty days in the previous financial year resided in a 
house in the Province. 

A person is deemed to reside in a house if he sometimes uses 
it as a sleeping place, and a person is not deemed to cease to reside 
in a house merely because he is absent from it or has another 
dwelling in which he resides, if he is at liberty to return to the house 
at any time and has not abandoned his intention of returning. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be quahfied to be included in the electoral roll for any territorial 
constituency, if he was assessed during the previous financial year 
to income tax. 


Qvulifications dependent on property 

3. Subject as aforesaid a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he — 

(а) holds in his own right, or occupies as a tenant, ahenated or 

unahenatedland or land on talukdari tenure, being land 
in the constituency assessed at, or of the assessable 
value of, not less than eight rupees land revenue ; or 

(б) is the alienee of the right of the Government to the pay- 

ment of rent or land revenue amounting to not less than 
eight rupees in respect of alienated land in the consti- 
tuency ; or 

(c) is a khot or sharer in a khoti village in the constituency, 
or a sharer in a bhagdari or narwadari village in the 
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constituency, and.is responsible for the payment of not 
less than eight rupees land revenue ; or 

(d) occupies in the constituency as owner or tenant a house 
or building, situate in the city of Bombay or in any 
municipal borough, municipal district, cantonment or 
notified area, and having at least the appropriate 
value. 

In sub-paragraph (d) of this j)aragraph, the expression ‘ the 
appropriate value ’ means — 

(i) in relation to a house or building situate ■within the city 

of Bombay, an annual rental value of sixty rupees ; 

(ii) in relation to a house or building situate outside the 

city of Bombay but in an area in which a tax is based 
on the annual rental value of houses or buildings, an 
annual rental value of eighteen rupees ; 

(ui) in relation to any other house or building, a capital value 
of seven hundred and fifty rupees. 

EdvxMtional qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he is proved in the prescribed manner to have passed the matricula- 
tion or school leaving examination of the University of Bombay, or 
an examination prescribed as at least equivalent to either of those 
examinations, or, if it is so prescribed, any other prescribed examina- 
tion, not lower than a vernacular final examination. 

Qucdification by reason of service in His Majesty's Forces 

5. Subject as aforesaid, a person shall also be qualified to 
be included in the electoral roll for any territorial constituency if 
he is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular infiitary forces. 

Additional qiudificaiion for ivomen 

6. Subject as aforesaid, a person who is a woman shall also be 
qualified to be included in the electoral roll for any territorial 
constituency — 

(а) if she is the pensioned widoAv or the pensioned mother of 

a person who was an officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces ; or 

(б) if she is shown in the prescribed manner to be literate ; 

or 

(c) if her husband possesses the quaUfloations requisite for 
the purposes of this paragraph. 

7. A husband shall not be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph unless 
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he. satisfies the requirement as to residence in relation to the consti- 
tuency in question, but subject as aforesaid a husband shall be 
deemed to possess the said qualifications if — 

(а) in the previous financial year, he was assessed to income 

tax ; or 

(б) he is a retired, pensioned or discharged officer, non-com- 

missioned officer or soldier of His Majesty’s regular 
military forces ; or 

(c) in the constituency he holds in his own right, or occupies 

as tenant, alienated or unalienated land or land on 
talukdari tenure assessed at, or of the assessable value 
of, not less than sixteen rupees land revenue in the 
Panch-Mahals sub-division of the Broach and Panoh- 
Mahals district or in the Eatnagiri district, or not less 
than thirty-two rupees land revenue elsewhere ; or 

(d) he is the alienee of the right of the Government to the 

payment of rent or land revenue in respect of alienated 
land in the constituency amounting to not less than 
sixteen rupees in the Panch-Mahals sub-division of the 
Broach and Panch-Mahals district or in the Eatnagiri 
district and to not less than thirty- two rupees else- 
where ; or 

(e) he is a khot or sharer in a khoti village in the constituency 

or a sharer in a bhagdari or narwadari village in the 
constituency and, in either case, is responsible for the 
payment, in the Panch-Mahals sub-division of the 
-Broach and Panch-Mahals district or in the Eatnagiri 
district, of not less than sixteen rupees land revenue, 
and, elsewhere, of not less than thirty -two rupees land 
revenue ; or 

(/) he occupies as owner or tenant in the constituency a house 
or building situate in the city of Bombay or in a 
municipal borough, mtmicipal district, cantonment or 
notified area and having at least the appropriate value. 


In sub-paragraph (/) of this paragraph, the expression ‘ appro- 
priate value ’ means — 

(i) in relation to a house or building m the city of Bombay, 

an annual rental value of one hundred and twenty 
rupees ; 

(ii) in relation to a house or building in the Panch-Mahals 

sub-division of the Broach and Panch-Mahals district 
or the Eatnagiri district, situate in an area in which 
any tax is based on the annual rental value of houses 
or buildings, an annual rental value of twenty-four 
rupees ; 

(iii) in relation to any other house or building in the Panch- 
Mahals sub-division of the Broach and Panch-Mahals 
district or the Eatnagiri district, a capital value of 
one thousand rupees ; 
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(iy) in relation to a house or building in any other area in 
which any tax is based on the annual rental value of 
houses or buildings, an annual rental value of thirty- 
six rupees ; and 

(v) in relation to any other house or budding, a capital value 
of one thousand five hundred rupees. 

Special qualification for scheduled castes 

8. Subject as aforesaid, a person who is a member of the sche- 
duled castes shall also be qualified to be included in the electoral 
roll for any territorial constituency if either — 

(a) he is shown in the prescribed manner to be literate ; or 

(b) he was at any time during the year ending on the thirty- 

first day of December next preceding the prescribed 
date a person actually performing in the Province the 
duties of an inferior village office, whether hereditary 
or not : 

Provided that a person who has been dismissed for misconduct 
and has not been re-employed shall not by virtue of sub-paragraph 
(6) of this paragraph be qualified to be entered in any electoral roll. 

Application necessary for enrolment in certain cases 

9. No person shall by virtue of paragraph four or of paragraph 
six of this Part of this Schedule be included in the electoral roll 
for any territorial constituency unless application is made in the 
prescribed manner by him or, if it is so prescribed, on his behalf, 
that he should be so included ; 

Provided that, except in relation to the original preparation 
of electoral rolls and revisions thereof within three years from the 
commencement of Part III of this Act, this paragraph shall, in 
relation to women qualified by virtue of their husbands’ qualifica- 
tions, have effect only where the husband’s qualification is that 
mentioned in sub-paragraph [b) of paragraph seven of this Part 
of this Schedule. 


Provisions os to joint proxjerly. etc. 

10. — (1) Subject to the provisions of this paragraph, any 
reference in this Part of this Schedule to land or other immovable 
property, or to rent or land revenue in respect of alienated land, 
shall, in relation to any persons who are co-sharers in such land, 
property, rent or land revenue, be construed as a reference to the 
respective shares of those persons. 

(2) Where two or more persons occupy any house, the rental 
value of the house shall, in relation to each of those persons, be 
deemed to be the rental value thereof divided by the number of 
those persons. 
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■ (3) Where property is owned, -held or occupied, or payments 
are made, jointly by, or assessments are made jointly on, the 
members of a joint family, and the property, payments or assess- 
ments would qualify a person if they had been owned, held, occupied 
or made by or on him solely, then, subject to the provisions of Part I 
of this Schedule and to any overriding provisions of this Part of this 
Schedule, one member of the family shall be qualified in respect of 
the property, payment or assessment, and that person shall be, in 
the case of a Hindu joint family, the manager thereof and, in other 
cases, the member authorised in that behalf by the family themselves. 

Save as aforesaid, any property owned, held or occupied, or 
payments made, jointly by, or assessments made jointly on, the 
members of a joint family shall be left out of account for the pur- 
poses of this Part of this Schedule. 

(4) Nothing in this paragraph affects the provisions of Part I 
of this Schedule relating to partners in firms assessed to income tax. 

Interpretation, etc. 

11. — (1) In this Schedule, in relation to Bombay — 

‘ holder ’ means a person lawfully in possession of land, 
whether his possession is actual or not, and ‘ hold ’ 
shall be construed accordingly ; 

‘ tenant ’ means a lessee, whether holding under an instru- 
ment or under an oral agreement, and includes a mort- 
gagee of a tenant’s rights with possession, and, in 
relation to a house not situate in military or police 
lines, also includes any person occupying the house 
rent-free by virtue of any office, service or employ- 
ment ; 

‘ Bombay city constituency ’ means a constituency pompris- 
ing any part of the city of Bombay. 

(2) The value of any machinery, furniture or equipment con- 
tained in or situate upon any house or building shall not be included 
in estimating for the purposes of this Part of this Schedule the 
rental value or the capital value of the house or building. 

(3) In computing for the purposes of this Part of this Schedule 
the assessable yalue of any land, regard shall be had to the average 
rate of assessment on assessed land in the same village or, if there 
is no such land in the same village, the average rate of assessment 
on assessed land in the nearest village containing assessed land. 

Part IV 
Bengal 

General requirement as to residence 

1. — (1) A person shall not be qualified to be included in the 
electoral roll for any territorial constituency unless he has a place 
of residence in that constituency : 
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Provided that — 

(a) in the case of a Calcutta constituency, the provisions of 

this paragraph shall be deemed to be complied with in 
relation to any person if he has a place of residence in 
Calcutta and a place of business within the con- 
stituency ; 

(6) in the case of a European constituency, the provisions of 
this paragraph shall be deemed to be complied with 
in relation to any person if he is actually employed any- 
where in Bengal but is absent from Bengal on leave 
from his employment. 

(2) In this paragraph ‘ a place of residence ’ means a place 
where a person ordinarily and actually resides during the greater 
part of the year. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a person 
shall be quaJihed to be included in the electoral roll for any territorial 
constituency if he — 

(o) has paid before the expiration of the previous year any 
sum as tax under the Bengal Motor Vehicles Tax Act, 
1932, in respect of that year ; or 

(b) was assessed during the previous year to income tax ; or 

(c) was during the previous year entered in the municipal 

assessment book or licence register, or any other 
authorised register maintained by the corporation of 
Calcutta, as having paid in respect of that year either 
directly or indirectly any sum as consohdated rate, tax 
or hcence fee to the corporation ; or 

(d) has paid during and in respect of the previous year 

municipal or cantonment taxes or fees of not less than 
eight annas, or road and public works cesses under the 
Cess Act, 1880, of not less than eight annas, or 
Chaukidari tax imder the Village Chaukidari Act, 
1870, of not less than six annas, or union rate under 
the Bengal Village Self-Government Act. 1919, of not 
less than six annas. 


Qualifications dependent on propertu 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll of any territorial constituency if at 
any time during the previous financial or Bengali year he has 
occupied by virtue of his employment a house in the Province the 
annual valuation of which is not less than forty-two mpees. 

In this paragraph ‘ annual valuation ’ means the annual rental 
of the house as ascertained from any accounts of the employer of 
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the.person in question which' are required by or under any law to be 
regularly audited or, if the annual valuation is not so ascertainable, 
one-tenth of the annual remuneration received by the person in 
question for the employment by virtue of which he occupies it. 


Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roU for any territorial constituency if 
he is proved in the prescribed mamier to have passed the matricu- 
lation examination of any prescribed university, or an examination 
prescribed as at least equivalent to any such examination, or if it is 
so prescribed, any other prescribed examination, not lower than a 
final middle school examination. 


Qualifimtion by reason of service in His Majesty’s forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roU for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or solffier of His Majesty’s regular military forces. 


Additional qualifications for women 

6. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned widow or the pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces or if her husband possesses 
the qualifications requisite for the purpoises of this paragraph or if 
she is shown in the prescribed manner to be literate : 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commence- 
ment of Part III of this Act, this paragraph shall have effect as if 
the words ‘ or if she is shown in the prescribed manner to be 
literate ’ were omitted therefi:om. 

7. In relation to a Calcutta constituency, a husband shall 
be deemed to possess the qualifications requisite for the purposes 
of the last preceding paragraph if — 

{a) he was during the previous year entered in the municipal 
assessment book as the owner and occupier of any 
land or building in Calcutta separately numbered and 
valued for assessment purposes at not less than one 
hundred and fifty rupees per annum, or as the owner 
or occupier of any land or building in Calcutta separate- 
ly numbered and valued for assessment purposes at 
not less than three himdred rupees per annum and 
paid during that year his share of the consolidated 
rate on the land or building ; or 
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(6) he has paid during and in respect of the previous year on 
his sole account and in his own name not less than 
twenty-four rupees either in respect of the t; 3 ,xes 
levied under Chapter XI, or in respect of the taxes 
levied under Chapter XII, of the Calcutta Municipal 
Act, 1923 ; or 

(c) his name is entered in the municipal assessment book in 
respect of any land or building in Calcutta in respect of 
which not less than twenty-four rupees was paid in 
the previous year in respect of the consolidated rate. 

S. In relation to an urban constituency which is not a Calcutta 
constituency, a husband shall be deemed to possess the quahfioations 
requisite for the said purposes if, during and in respect of the 
previous year, he paid, in the municipality of Howrah, municipal 
taxes or fees of not less than three rupees, or, in any other municipal 
area or cantonment in the Province, municipal or cantonment 
taxes or fees of not less than one rupee, eight annas. 

9. In relation to a rural constituency, a husband shall be 
deemed to possess the qualifications requisite for the said purposes 
if, during and in respect of the previous year, he paid not less than 
one rupee, eight annas in respect of municipal taxes or fees, or not 
less than one rupee in respect of road and pubhc works cesses under 
the Cess Act, 1880, or not less than two rupees in respect of 
Chaukidari tax under the Village Cfaaukidari Act, 1870, or in respect 
of union rate under the Bengal Village Self-Government Act, 1919. 

10. In relation to any territorial constituency, a husband shall 
be deemed to possess the qualifications requisite for the said pur- 
poses if he either is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular mifitary 
forces or was assessed in the previous year to income tax, or paid 
before the expiration of the previous year any srun as tax imder 
the Bengal Motor Vehicles Tax Act, 1932, in respect of that year. 

Special provisicms as io Darjeeling general constituency 

11. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any rural general constituency 
comprising any part of the Sadar, Kahmpong and Kurseong sub- 
divisions of the Darjeeling district if that person either — 

(а) has paid during and in respect of the previous year rent 

of not less than twenty rupees for any land in the 
Province situate in a municipal area or for any hired 
building in the Province, or rent of not less than two 
rupees for any land in the Province not situate in a 
municipal area ; or 

(б) is the wife of a person who, during and in respect of the 

previous year, has paid rent of not less than sixty 
rupees for any land in the Province situate in a muni- 
cipal area or for any hired building in the Province, or 
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rent of not less than six rupees for any land in the 
Province not situate in a municipal area. 

Application necessary for enrolment in certain cases 

12. No person shall by virtue of paragraph three or paragraph 
four of this Part of this Schedule be included in the electoral roll 
of any territorial constituency, unless application is made in the 
prescribed manner by him, or, if it is so prescribed, 0 -i his behalf, 
that he should be so included. 

Special provisions as to Muhammadan women's constituency 

13. No man shall be included in the electoral roll for, or be 
entitled to vote at any election in, any Muhammadan constituency 
specially formed for the election of persons to fill the seats reserved 
for women. 

Interpretation, etc. 

14. — (1) In this Schedule, in relation to Bengal, — 

‘ Calcutta ’ means Calcutta as defined in paragraph 11 of 
section three of the Calcutta Municipal Act, 1923 ; 

‘ a Calcutta constituency ’ means, subject to the provisions 
of this paragraph with respect to Anglo-Indian consti- 
tuencies, European constituencies or Indian Christian 
constituencies, a constituency which comprises any 
part of Calcutta ; 

‘ previous year ’ means the previous financial year or the 
previous Bengali year, whichever is appropriate in the 
particular case ; 

‘ Bengali year ’ means a year ending on the last day of the 
Bengali month of Chaitra. 

(2) Notwithstanding anything in this paragraph, an Order in 
Council delimiting territorial constituencies may provide that any 
Anglo-Indian constituency, European constituency or Indian 
Christian constituency comprising any 2 iart of Calcutta, shall, for 
all or any of the purposes of this Part of this Schedule, be deemed 
not to be a Calcutta constituency. 

(3) Where ^property is held or payments are made jointly by, 
or assessments are made jointly on, the members of a joint family, 
the family shall be adopted as the unit for deciding whether the 
requisite qualification exists, and if it does exist the person qualified 
shall be, in the case of a Hindu joint family, the manager thereof, 
and in other cases the member authorised in that behalf by the 
family themselves : 

Provided that this j)aragraph shall not apply where members 
of a joint family have separate accommodation and separate messing, 
and in any such case any reference in this Part of this Schedule 
to any property, payment or assessment shall be construed as a 
reference to each member’s share of that property, payment or 
assessment. 
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Pabt V 

The United Pkovinces 

1 

General requirement as to residence 

1. — (1) A person shall not be qualified to be included in the 
electoral roll for any territorial constituency unless he is resident in 
the constituency. 

(2) For the purposes of this Part of this Schedule a person 
shall be deemed to be resident in any area if he ordinarily lives 
in that area or maintains a dwelling house therein ready for occupa- 
tion in which he occasionally dwells. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any territorial 
constituency if he — 

(а) was assessed during the previous financial year to income 

tax ; or 

(б) was, in an area wholly or partly within the constituency 

in which a municipal tax is in force, assessed in the 
previous financial year to municipal tax on an income 
of not less than one hundred and fifty rupees per 
annum. 

Qualijications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he is the owner or tenant of a house or building in the constituency 
the rental value whereof is not less than twenty -four rupees per 
annum. 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he — 

(а) owns land in the constituency on which.»land revenue of 

not less than five rupees per annum is payable ; or 

(б) owns land in the constituency free of land revenue, if the 

land revenue nominally assessed on the land for deter- 
mining the amount of rates payable in respect of the 
land, either alone or together with any land revenue 
payable by him as owner of other land in the consti- 
tuency, amounts to not less than five rupees per 
aimum ; or 

(c) is a tenant of land in the constituency in respect of which 
rent of not less than ten rupees per annum, or rent in 
kind equivalent to not less than ten rupees per annum, 
is payable ; or 
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{d) is an under-proprietor in Oudh of land in the constituency 
in respect of which under-proprietary rent of not leas 

‘ than five rupees per annum is payable ; or 

(e) in the case of a constituency comprising any part of the 
HiU Pattis of Kumaun, is resident in those Hill Pattis 
and, in the constituency, either is owner of a fee simple 
estate in those Hill Pattis, or is assessed to the pay- 
ment of land revenue or cesses of any amount in 
those Hill Pattis, or is a Khaikar. 

Educational qualification 

5. Subject as aforesaid, a person shall also be quahfied to be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner to have passed the upper primary 
examination, or an examination which is prescribed as the equivalent 
thereof. 

Qualification by reason of service in His Majesty's forces 

6. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular mihtary forces. 

Special provision as to Shilpkars in the Hill Pattis of Kumaun 

7. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency com- 
prising any part of the Hill Pattis of Kumaun if he is a Shilpkar 
resident in a village in those Hill Pattis and is in the prescribed 
manner selected and designated as their representative by the 
Shilpkar families of that village. 

Additional qualifications for women 

8. Subject as aforesaid, a person who is a woman shall also be 
qualified to be included in the electoral roll for any territorial 
constituency — 

(а) if she is the pensioned widow or the pensioned mother 

of a person who was an officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces ; or 

(б) if she is proved in the prescribed manner to be literate ; or 

(c) if her husband possesses the qualifications requisite for the 

purposes of this paragraph. 

9. In relation to any territorial constituency, a husband shall be 
deemed to possess the qualifications requisite for the purposes of 
the last preceding paragraph if — 

{a) he is the owner or tenant of a house or building in the 
constituency, the rental value whereof is not less than 
thirty -six rupees per annum ; or 
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(6) was, in an area in which no house or building tax is in 
force, assessed in the previous year in the consti- 
tuency to municipal tax on an income of not less than 
two hundred rupees per annum ; or 

(c) owns land in the constituency in respect of which land 

revenue amounting to not less than twenty-five rupees 
per annum is payable ; or 

(d) owns land in the constituency free of land revenue, if the 

land revenue nominally assessed on the land for deter- 
mining the amoimt of rates payable in respect thereof, 
either alone or together with any land revenue payable 
by him as owner in respect of other land in the con- 
stituency, amounts to not less than twenty-five rupees 
per annum ; or 

(e) is resident in the HiU Pattis of Kumaun and, in the consti- 

tuency, either owns a fee simple estate situate in those 
Hill Pattis or is assessed to the payment of land 
revenue or cesses of any amount in those HiU Pattis, or 
is a Khaikar ; or 

(/) is, in the constituency, a permanent tenure holder or a 
fixed rate tenant as defined in the Agra Tenancy Act, 
1926, or an under-proprietor or occupancy tenant as 
defined in the Oudh Rent Act, 1886, and is liable as 
such to rent of not less than twenty-five rupees per 
annum ; or 

(ff) holds in the constituency as a tenant, land^in respect of 
which a rent of not less than fifty rupees per annum or 
a rent in kind equivalent to not less than fifty rupees 
per annum is payable ; or 

{h) was assessed in the previous financial year to income 
tax ; or 

(i) is a retired, pensioned or discharged officer, non-com- 
missioned officer or soldier of His Majesty’s regular 
military forces. 

Application necessary for enrolment in certaifn cases 

10. — (1) No person shall by virtue of paragraph five or sub- 
paragraph (a) or sub-paragraph (6) of paragraph eight of this 
Part of this Schedule, or by virtue of her husband being a retired, 
pensioned or discharged officer, non-commissioned officer or soldier, 
be included in the electoral roU for any territorial constituency 
imless application is made in the prescribed manner by, or if it 
is so prescribed, on behalf of, that person, that that person should 
be so included. 

(2) On the preparation of the original electoral roU for any 
rural constituency or on any revision of the electoral roll for a rural 
constituency within three years from the commencement of Part III 
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of this Act, no person shall by virtue of her husband possessing 
any of the other qualifications requisite for the purposes of the said 
paragraph eight be included in the electoral roll luiless application is 
made in the prescribed manner by her, or if it is so prescribed, on 
her behalf, that she should be so included. 


Interpretation, etc. 

11. — (1) In this Schedule, in relation to the United Provinces — 

‘ owner ’ does not include a mortgagee or a lessee, and 
‘ own " shall be construed accordingly ; 

‘ tenant ‘ as respects any land in a rural area means a tenant 
as defined in the Agra Tenancy Act, 1926, or the Oudli 
Rent Act, 1886, as the case may be, and does not 
include a srib-tenant, and as respects any house or 
building means a person who occupies it on payment 
of rent, or in the case of a house, not situate in military 
or police lines, a person who occupies it rent free by 
virtue of any office, service or employment ; 

■ mider-proprietor ’ means an imder-proprietor as defined in 

the Oudh Rent Act, 1886 ; 

■ Khaikar ’ means a person recorded as such in the records 

of rights of land in the Hill Pattis of Kumaun ; 

‘ building ’ means a building as defined in the United 
Provinces Municipalities Act, 1916 ; 

* rental value ’ means the value of a house or building based 
*on the amount of annual rent ; 

‘ municipal tax ’ and ‘ house or building tax ’, mean the 
taxes respectively known by those names imposed 
\mder the United Provinces Municipalities Act, 1916, 
the United Provinces Town Areas Act. 1914, and the 
Cantonments Act, 1924 ; 

■ urban area ’ means a municipality or notified area as 

defined in subsection (9) of section two, and sub- 
section (2) of section three hundred and thirty-seven 
of the United Provinces Municipalities Act, 1916, or a 
town area as defined in the United Provinces Town 
Areas Act, 1914, or a cantonment ; 

‘ rural area ’ means an area which is not an urban area. 

(2) Where property is held or payments are made jointly 
by, or assessments are made jointly on, the members of a joint 
family or joint tenancy, the family or tenancy shall be adopted as 
the unit for deciding whether tmder this Part of this Schedule 
the requisite qualification exists, and if it does exist, the person 
qualified shall be, in the case of a joint Hindu family, the manager 
thereof or, if there is no manager, the member nominated in that 
behalf by the majority of the family, and in other cases the member 
nominated in that behalf by the family or tenancy concerned. 
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Pabt VI 
The Punjab 

General requirements as to residence 

1. No person shall be qualified to be included in the electoral 
ToU for a territorial constituency unless he is resident in the consti- 
tuency. 

For the purposes of this Part of this Schedule proof that a 
person owns a family dwelling-house or a share in a family dwelling- 
house in a constituency and that that house has not during the 
twelve months preceding the prescribed date been let on rent either 
in whole or in part shall be sufficient evidence that that person is 
resident in the constituency. 

Qualifications dependevi on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for a territorial 
constituency if during the previous financial year either — 

(а) he was assessed to income tax, or was in the Province 

assessed in resjwct of any direct municipal or direct 
cantonment tax to an amount of not less than fifty 
rupees ; or 

(б) he was in the Province assessed to haisiyat or profession 

tax to an amoimt of not less than two rupees, or, in 
districts in which no such tax exists, to any other 
direct tax imposed under the Pimjab District Boards 
Act to an amount of not less than two rupees. 

Qualifications dependent on property, etc. 

3. Subject as aforesaid, a person shall also bo qualified to be 
included in the electoral roll for any territorial constituency if he 
either — 

(а) is the owner of land in the Province assessed to land 

revenue of not less than five rupees per»annum ; or 

(б) is a tenant with a right of occupancy as defined in Chapter 

II of the Punjab Tenancy Act, 1887, in respect of land 
in the Province assessed to land revenue of not less 
than five rupees per annum ; or 

(c) is an assignee of land revenue in the Province amounting 

to not less than ten rupees per annum ; or 

(d) is a tenant of not less than six acres of irrigated laud in 

the constituency, or of not less than twelve acres of 
unirrigated land in the constituency ; or 

(e) has throughout the twelve months immediately preceding 

the prescribed date owned immovable projjerty in the 
Province of the value of not less than two thousand 
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rupees or of an annual rental value of not less than 
sixty rapees, not being land assessed to land revenue ; 

« or 

{/) has throughout the twelve months preceding the prescribed 
date occupied as tenant in the constituency immovable 
property of an annual rental value of not less than 
sixty rupees, not being land assessed to land revenue ; 
or 

{g) is a zaildar, inamdar, sufedposh or lambardar in the 
constituency ; 

Provided that the provisions of sub-paragraph (d) of this 
paragraph shah, be deemed to be complied with in the case of a 
person who is the tenant of both irrigated and unirrigated land in 
the constituency if the sum of the area of that irrigated land and 
half the area of that unirrigated land is not less than six acres. 

Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner to have attained the primary 
or an equivalent or higher educational standard. 

Qualification by reason of service in His Majesty’s forces 

6. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he is 
a retired, pensioned or discharged officer, non-commissioned officer 
or soldier in His Majesty’s regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roU for any territorial 
constituency if she is the pensioned widow or the pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces, or if she is shown in the 
prescribed ma*hner to be literate or if her husband possesses the 
qualifications requisite for the purposes of this paragraph. 

7. A husband shall be deemed to possess the qualifications 
requisite for the pmposes of the last preceding paragraph if he 
either — 

(а) during the previous financial year was assessed to income 

tax, or was assessed in the Province in respect of any 
direct municipal or cantonment tax to an amount of 
not less than fifty rupees ; or 

(б) is a retired, pensioned or discharged officer, non-com- 

missioned officer or soldier of His Majesty’s regular 
military forces ; or 
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(c) has throughout the ■ twelve months preceding the pre- 

scribed date owned immovable property in theProvince 
of the value of not less than four thousand rapees or of 
an annual rental value of not less than ninety-six 
rupees, not being land assessed to land revenue ; or 

(d) has throughout the twelve months preceding the prescrib- 

ed date occupied as a tenant immovable property in 
the constituency of an annual rental value of not less 
than ninety-six rupees, not being land assessed to 
land revenue ; or 

(e) is the owner of land in the Province assessed to land 

revenue of not less than twenty-five rupees per 
annum ; or 

(/) is the assignee of land revenue in the Province amounting 
to not less than fifty rupees per annum ; or 

{g) is a tenant or lessee under the terms of a lease for a period 
of not less than three years of Crown land in the con- 
stituency for which an annual rent of not less than 
twenty-five rupees is payable ; or 

(A) is a tenant with a right of occupancy as defined in Chapter 
II of the Punjab Tenancy Act, 1887, in respect of land 
assessed to land revenue of not less than twenty-five 
rupees per anniun : 

Provided that for the purposes of sub-paragraph {g) of this 
paragraph, where the amount payable by any tenant or lessee 
is assessed from harvest to harvest, the annual rent payable by 
him shall be deemed to be the annual average of the amoimts 
payable by him in the three years preceding that in which the 
prescribed date falls. 

Special qualification for scheduled castes 

8. Subject as aforesaid, a person who is a member of the 
scheduled castes shall also be qualified to be included in the elec- 
toral roll for any territorial constituency if he either — 

(а) is shown in the prescribed manner to be literate ; or 

(б) has throughout the twelve months preceding the pre- 

scribed date owned immovable property in the 
Province of a value of not less than fifty rupees, not 
being land assessed to land revenue, or has tluroughout 
that period owned malba of a house in the Province 
of not less than that value ; or 

(c) has, throughout the twelve months preceding the pre- 
scribed date, occupied as tenant immovable property 
in the constituency of an aimual rental value of not 
less than thirty-six rupees. 

Application necessary for enrolment in certain cases 

9. No person shall, by virtue of paragraph four, paragraph 
six or sub-paragraph {a) of paragraph eight of this Part of this 
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Schedule, be included in the electoral roll for any territorial con- 
stituency unless appheation is made by him in the prescribed manner 
that he should be so included. 

Interpretation, etc. 

10. — (1) In this Schedule, in relation to the Punjab — 

‘ annual rental value ’ in relation to immovable property 
means the amount for which the property together 
with its appurtenances and furniture, if any, is actually 
let, or may reasonably be expected to let, from year to 
year ; 

‘ land revenue ’ means land revenue as defined in subsection 
(6) of section three of the Pnnjab Land Revenue Act, 
1887, and, in the case of fluctuating land revenue 
or land revenue assessed on land subject to river action, 
the annual amount thereof shall be taken to be the 
average amount of land revenue paid during the three 
agricultural years preceding that in which the pre- 
scribed date falls ; 

‘ land records ’ means attested records of rights or attested 
annual records of rights maintained under Chapter IV 
of the Punjab Land Revenue Act, 1887, and includes 
an order finally sanctioning a mutation duly passed 
under that Chapter ; 

‘ agricultural year ’ means a year ending on the thirtieth day 
of September ; 

‘ owner ’ does not include a mortgagee ; 

‘ tenant ’ in relation to agricultural land means a tenant 
as defined in the Punjab Tenancy Act, 1887, and in 
relation to other property means a person who holds 
that property by lease and is, or, but for a special 
contract, would be, liable to pay rent therefor, and 
in relation to a house not situate in military or police 
lines includes any person occupying the house rent 
free by virtue of any office, service or employment ; 

‘ zaildar,’ ‘ inamdar,’ ‘ sufedposh ’ and ‘ lambardar ’ 
mean respectively persons appointed as such in 
accordance with rules for the time being in force under 
the Punjab Land Revenue Act, 1887, and do not m- 
clude a substitute appomted temporarily for any such 
person. 

(2) In computing for the purposes of this Part of this Schedule 
the period during which a person has owned any immovable pro- 
perty, any period during which it was owned by a person from whom 
he derives title by inheritance shall be taken into account. 

(3) Any reference to immovable property, not being land 
assessed to land revenue, includes a reference to any building 
situated on land assessed to land revenue. 
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(4) Where property is held or payments are made by, or assess- 
ments are made on, the members of a Hindu joint family, and 
the respective shares of the members of the family are not spewed 
in the land records or in any municipal or cantonment record/w in 
a decree of a civil court, as the case may be, the family shall be 
adopted as the unit for deciding whether the requisite qualification 
exists, and, if it does exist, the person qualified shall be the manager 
of the family. 

(6) Subject to the provisions of the last preceding sub-para- 
graph, any reference in this Schedule to land assessed to land 
revenue, to other immovable property, to a tenancy or lease of 
land assessed to land revenue or to assigned land revenue shall, 
in relation to any persons who are co -sharers in such land, property, 
tenancy or lease, or land revenue, be construed as a reference to the 
respective shares of those persons : 

Provided that the share of any person under the age of twenty- 
one years shall, if his father is alive and a co-sharer, be deemed to 
be added to the share of his father, and, if his father is dead and 
his eldest surviving brother is a co-sharer, be deemed to be added 
to the share of that brother. 

(6) Not more than one person shall be qualified in respect of 
the occupation of a building occupied in common by two or more 
persons and any question which of those persons is to be qualified 
shall be determined in the prescribed manner. 

Pabt VII 
Bihar 

General requirement as to residence 

1. — (1) No person shall be quahfied to be included in the 
electoral roll for a territorial constituency unless he resides in the 
constituency. 

(2) A person shall be deemed to reside within a constituency 
if he ordinarily lives therein, or has his family dwelling therein 
which he occasionally occupies, or maintains therein a dwelling- 
house ready for occupation which he occasionally occupies. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for a territorial 
constituency if he was assessed during the previous fin an cial year 
to income tax or was, in the previous financial year, assessed to an 
aggregate amoimt of not less than one rupee eight annas in respect 
of municipal tax or is assessed, otherwise than in the Santal Parganas, 
to chaukidari tax of an annual amount of not less than nine annas, 
or in the case of a member of the scheduled castes, of an annual amount 
of not less than six annas. 
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• Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within thi*ee years from the commencement 
of P,art III of this Act, this paragraph shall have effect as if there 
were substituted for the reference to nine annas a reference to 
twelve annas. 

Qualificatims dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll of any territorial constituency if he 
either — 

(а) occupies land or buildings situate in the notified area of 

Jamshedpur in respect of which he is liable to pay an 
anmial rent of not less than twenty-four rupees ; or 

(б) holds land in the Province, not situated in the notified 

area of Jamshedpur or an area in which municipal tax 
or chaukidari tax is levied, for which he is liable to pay 
a rent of not less than six rupees per annum or a local 
cess of not less than three annas : 

Provided that in relation to land within the Santal Parganas 
this paragraph shall have effect as if there were substituted for 
the reference to six rupees, in relation to the original preparation of 
electoral roUa and revisions thereof within three years from the 
commencement of Part III of this Act, a reference to five rupees, 
and thereafter a reference to three rupees eight annas. 

Educational qwalijication 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved, in the prescribed manner, to have passed the matricula- 
tion examination of any prescribed university or an examination 
prescribed as at least equivalent to any such examination or, if it is 
so prescribed, any other prescribed examination not lower than a 
final middle school examination. 

Qualification by reason of service in His Majesty’s forces 

i 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned widow or pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces, or if her husband possesses 



683 


SIXTH SCHEDULE (Bihab) 

• * » 

the qualifications requisite for the purposes of this paragraph, or 
if she is shown in the prescribed manner to be literate : 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the comnirence- 
ment of Part III of this Act, this paragraph shall have effect as 
if the words ‘ or if she is shown in the prescribed manner to be 
literate ’ were omitted therefrom. 

7. A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if — 

(а) in the previous financial year he was assessed to income 

tax ; or 

(б) he is a retired, pensioned or discharged officer, non-com- 

missioned officer or soldier of His Majesty’s regular 
military forces ; or 

(c) he was in the previous financial year assessed in the 

Province to an aggregate amount of not less than three 
rupees in respect of municipal tax ; or 

(d) he is assessed in the Province, otherwise than in the 

Santal Parganas, to an annual sum of not less than 
two rupees eight annas in respect of chauMdari tax ; 
or 

(e) he occupies land or buildings situate in the notified area 

of Jamshedpur m respect of which he is liable to pay 
rent of not less than one hundred and forty-four rupees 
per annum ; or 

(/) he holds land in the Province, not situated in the notified 
area of Jamshedpur or an area in which municipal tax 
or chaukidari tax is levied, in respect of which he is 
liable to pay rent of not less than twenty-four rupees 
per anntun or a local cess of not less than twelve 
annas. 

Special provisions as to M%ihammadan women’s constituency 

8. No man shall be included in the electoral roll for, or be 
entitled to vote at any election in, any Muhammadan constituency 
specially formed for the election of a person to fill the seat reserved 
for women. 

IvierpretaMon, etc. 

9. — (1) In this Schedule, in relation to Bihar — 

‘ municipal tax ’ means a tax or rate levied in a municipality 
constituted under the Bihar and Orissa Municipal 
Act, 1922, in an area in respect of which a notification 
has issued under section three hundred and eighty- 
eight of that Act, or in a cantonment, or in the area 
administered by the Patna Administration Committee ; 
* chaukidari tax ’ means any tax levied under the Village 
Chaukidari Act, 1870, the Chota Nagpur Rural Police 
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Act, 19*14, or section thirty of the Bihar and Orissa 
Village Administration Act, 1922. 

1 ^ 2 ) Where property is held or payments are made jointly by,, 
or assessments are made jointly on, the members of a joint family, 
the fai^y shall be adopted as the unit for deciding whether the 
requisite qualification exists and, if it does exist, the person qualified 
shall be, in the case of a Hindu joint family, the manager thereof, 
aaid in other cases the member authorised in that behalf by the 
family themselves. 

(3) Where property is held or payments are made jointly by, 
or assessments are made jointly on, persons other than the members 
of a joint family, all such persons shall be regarded as a siuglp. 
person for deciding whether the requisite qualification exists, and 
if it does exist, then, subject to the provisions of Part I of this 
Schedule and to any overriding provisions of this Part of this 
Schedule, one and one only of those persons shall be qualified and 
the person to be qualified shall be selected in the prescribed manner. 

Part VIII 

The Central Provinces and Berar 
General requirements as to residence 

1. — (1) No person shall be qualified to be included in the elec- 
toral roll for a territorial constituency unless, in the case of a rural 
constituency, he has a place of residence in the constituency, and, 
in the case of an urban constituency, he has a place of residence in, 
or within two miles from the boundary of, the constituency. 

(2) For the purposes of this Part of this Schedule a person 
shall be deemed to have a place of residence in an area if and only 
if he either — 

(а) has actually dwelt in a house within the area for not less 

than one hundred and eighty days in the aggregate 
during the previous financial year ; or 

(б) he has maintained a house within the area for an aggregate 

period of not less than one hundred and eighty days 
during that year as a dwelling for himself in charge of 
his dependants or servants, and has visited that house 
during that year. 

Qualifications dependent upon taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for a territorial 
constituency if in the previous financial year he either — 

(o) was assessed to income tax ; or 

(6) was, in an urban area in the Province in which a municipal 
tax based on haisiyat is imposed, assessed to such a tax 
on a haisiyat of not less than seventy-five rupees. 
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Qualijications dependent on property, etc. 

3. Subject as aforesaid, a person shall also be qualified to be 

included in the electoral roll of a territorial constituency^f he 
either — / 

{a) holds, in the Central Provinces, as a proprietor or 
thekadar, an estate or mahal the land revenue or kamil 
jama of which is not less than two rupees ; or 

(6) holds, in the Central Provinces, as a proprietor or thekadar 
in proprietary right, sir land or khudkasht, or, as a 
mahk makbuza, raiyat or tenant, agricultural land, 
being sir land, khudkasht or agricultural land, the 
assessed or assessable land revenue or the rent of which 
is not less than two rupees ; or 

(c) holds, in Berar, in other than tenancy right, agricultural 

land of which the assessed or assessable land revenue 
is not less than two rupees ; or 

(d) is, in an urban area in the Province, the owner or tenant 

of a building, the annual rental value of which is not 
less than six rupees ; or 

(e) is a watandar patel or a watandar patwari holding office, 

or a registered deshmukh or deshpandia or a 
lambardar. 

Edvmtional qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved, in the prescribed manner, to have passed an examination 
which qualifies for admission to a course of study for a degree of 
the Nagpur University, or an examination prescribed as at least 
equivalent thereto, or, if it is so prescribed, any other prescribed 
examination not lower than a final middle school examination ; 

Provided that, in relation to a constituency in Berar, the fore- 
going provisions of this paragraph shall be deemed to be complied 
with in relation to any person if he is proved in the prescribed 
manner to have passed any examination in the State of Hyderabad 
prescribed as at least equivalent to an examinatiqn the passing of 
which quahfies persons under those provisions. 


Qvxilijication by reason of service in His Majesty's forces and the forces 
of His Exalted Highness the Nizam of Hyderabad 

5. — (1) Subject as aforesaid, a person shall also be qualified 
to be included in the electoral roU for any territorial constituency 
if he is a retired, pensioned or discharged officer, non-commissioned 
officer or soldier of His Majesty’s regular military forces. 

(2) Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency in 
Berar if he is a retired, pensioned or discharged officer, non-com- 
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missioned officer or soldier of the regular forces of His Exalted 
TTi giinftaa the Nizam of Hyderabad, or a retired, pensioned or 
discharged officer or man of the Hyderabad State Police. 

Additional qualification for women 

6. — (1) Subject as aforesaid, a pei-son who is a woman shall 
also be qualified to be included in the electoral roll for any territorial 
constituency — 

(а) if she is the pensioned widow or pensioned mother of a 

person who was an officer, non-commissioned officer or 
soldier of His Majesty’s regular military forces ; 

(б) if she is proved in the prescribed manner to be literate or 

to be the holder of a primary school certificate ; or 

(c) if her husband possesses the qualifications requisite for 
the purposes of this paragraph. 

(2) Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency in Berar if she is the pensioned widow or pensioned 
mother of a person who was an officer, non-commissioned officer 
or soldier of the regular forces of His Exalted Highness the Nizam 
of Hyderabad, or an officer or man of the Hyderabad State Police. 

7. — (1) A husband shall be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if he 
either — 

(а) is a retired, pensioned or discharged officer, non-commis- 

sioned officer or soldier of His Majesty’s regular 
military forces ; or 

(б) holds, in the Central Provinces, as a proprietor or 

thekadar, an estate or mahal the land revenue or kamil 
jama of which is not less than thirty-five rupees ; or 

(c) holds, in the Central Provinces, as a proprietor or thekadar 

in proprietary right, sir land or khudkasht, or as a 
mahk makbuza, raiyat or tenant, agricultural land, 
being sir land, khudkasht or agricultural land, the 
assessed or assessable land revenue or rent of which is 
not less than thirty-five rupees ; or 

(d) holds, ‘in Berar, in other than tenancy right, agricultural 

land of which the assessed or assessable land revenue 
is not less than thirty-five rupees ; or 

(e) is, in an urban area, the owner or tenant of a building of 

which the annual rental value is not less than thirty- 
six rupees ; or 

(/) was, in an urban area in which a municipal tax based on 
haisiyat is imposed, assessed in the previous financial 
year to such a tax on a haisiyat of not less than four 
hundred rupees. 

(2) In relation to any territorial constituency in Berar, a 
husband shall also be deemed to possess the qualifications requisite 
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for the purposes of the last preceding*paxagraph if he is a retired, 
pensioned or discharged officer, non-commissioned officer or soldier 
of the regular forces of His Exalted Highness the Nizam of 
Hyderabad, or a retired, pensioned or discharged officer or ma^f the 
Hyderabad State Police. r 

Additional qualification for members of scheduled castes 

8. Subject as aforesaid, a member of a scheduled caste shall 
also be qualified to be included in the electoral roll for any territorial 
constituency if he is a kotwar, a jaglia, or a village mahar holding 
office. 

Application necessary for enrolment in certain cases 

9. No person shall, by virtue of paragraph four of this Part 
of this Schedule, or by virtue of being a pensioned widow or mother, 
or of being hterate or the holder of a primary school certificate, 
or of being the wife of an officer, non-commissioned officer, soldier 
or man of any force, be included in the electoral roll for any territorial 
constituency unless application is made in the prescribed manner 
by him or, if it is so prescribed, on his behalf, that he should be so 
included. 

Interpretation, etc. 

10. — (1) In this Schedule, in relation to the Central Provinces 
and Berar — 

‘ building ’ means any structure or enclosure, whether used 
as a human dwelling or otherwise, and includes a part 
of a building ; 

‘ estate,’ ‘ mahal,’ ‘ malik makbuza,’ ‘ kamil jama,’ ‘ sir 
land ’ and ‘ khudkasht ’ have the meanings respec- 
tively assigned to them in section two of the Central 
Provinces Land Revenue Act, 1917 ; 

‘ estate or mahal ’ includes a part of an estate or a mahal ; 

‘ lambardeir ’ means a lambardar appointed under the 
provisions of the Central Provinces Land Revenue Act, 
1917 ; 

‘ land revenue ’ means land revenue as defined in section 
fifty-six of the Central Provinces Land Revenue Act, 
1917, and in section forty-nine of the Berar Land 
Revenue Code, 1928; 

‘ municipal tax ’ means a tax imposed under the provisions 
of the Central Provinces Municipalities Act, 1922, or 
of that Act as applied to Berar. 

‘ proprietor ’ includes an inferior proprietor and a plot pro- 
prietor, but does not include a transferee of proprietary 
rights in possession, or a mortgagee with possession ; 

‘ raiyat ’ means the holder of a survey number as defined 
in subsection (18) of section two of the Central 
Provinces Land Revenue Act, 1917, and includes the 
holder of land recorded in the land records maintained 
by the Provincial Government as milkiyat sarkar ; 
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‘ registered deshmukli or deshpandia ’ means a person, 
being a deshmukh or deshpandia, whose name is re- 
corded in the registers of poUtical pensions maintained 

''v by the Deputy Commissioners in Berar as the holder of 

v a pension or share of a pension ; 

‘ rental value,’ in relation to immovable property, means 
the amount for which the property, together with its 
-appurtenances and fiumiture, if any, is actually let, or 
may reasonably be expected to be let, from year to 
year; 

‘ tenant,’ in relation to agricultural land, means a tenant 
as defined in subsection (11) of section two of the 
Central Provinces Tenancy Act, 1920, but does not 
include a sub-tenant, and in relation to a house not 
situate in military or police lines includes any person 
occupying the house rent free by vfrtue of any office, 
service or employment ; 

‘ thekadar ’ includes a gaontia and a protected headman ; 

‘ hold,’ in relation to land or an estate or mahal, means to 
be recorded in the records maintained imder Chapter V 
of the Central Provinces Land Revenue Act, 1917, or 
Chapter X of the Berar Land Revenue Code, 1928, or, 
in the case of the Melghat Taluq of the Amxaoti 
District, in the land records prescribed by the 
Provincial Government, as the person in possession of 
the land, estate or mahal ; 

‘ urban area ’ means a municipality, notified area or canton- 
ment, and includes the Government gun carriage 
factory estate at Jubbulpore and any prescribed 
railway settlements ; 

‘ watandar patel ’ and ‘ watandar patwari ’ mean respec- 
tively a patel and a patwari appointed under section 
five of the Berar Patels and Patwaris Law, 1900. 

(2) For the purposes of this Part of this Schedule ante-ahenation 
tenants as defined in section seventy-two of the Berar Land Revenue 
Code, 1928, and section forty of the Berar Alienated Villages Tenancy 
Law, 1921, permanent tenants as defined in section forty -seven of 
the Berar Alienated Villages Tenancy Law, 1921, and tenants of 
antiquity as defined in section seventy -three of the Berar Land 
Revenue Code, 1928, shall be deemed to hold agricultural land in 
other than tenancy right. 

(3) Subject to the provisions of the next succeeding sub- 
paragraph, the provisions of this Part of this Schedule shall have 
effect in relation to any persons who are co-sharers in, or in a tenancy 
or lease of, land or other immovable property as if the respective 
shares of those persons in the land, property, tenancy or lease 
were held separately. 

(4) Where property is held or pa 3 nnents are made jointly by 
the members of a joint family or a tax is assessed jointly on the 
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members of a joint family, the family shall be adopted as the. unit 
for deciding whether the requisite qualification exists, and if it 
does exist, the person qualified shall be, in the case of a Hindu 
joint family, the manager thereof, and in other cases the j^mber 
authorised in that behalf by the family themselves. ^ 

(5) Any reference in this Part, of this Schedule to a retired, 
pensioned or discharged officer or man of the Hyderabad State 
Police shall be deemed not to include a reference to any person who 
has been dismissed or discharged from the police for disciphnaiy 
reasons. 

Pabt IX 
Assam 

General requirement as to residence 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency miless he has a place of residence 
in the constituency, and a person shall be deemed to have a place 
of residence in a constituency if he ordmarily lives in the consti- 
tuency or has his family dwelling place in the constituency and 
occasionally occupies it : 

Provided that in relation to the European constituency the 
provisions of this paragraph shall be deemed to be complied with 
in relation to any person if he is actually employed anywhere in 
Assam but is absent from Assam on leave from his employment. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any territorial 
constituency if, in the previous financial year, he either — 

{a) was assessed to income tax ; or 

(6) was in the constituency assessed in respect of municipal 
or cantonment rates or taxes to an aggregate amount 
of not less than two rupees or, in the Sylhet munici- 
pality, of not less than one rupee eight annas, or to a 
tax of not less than one rupee in a" Small Town, or, 
in the district of Sylhet, the district of Cachar or the 
district of Goalpara, to a tax of not less than eight 
annas under the Village Chaulddari Act, 1870. 

Qualifications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if, 
in the constituency, he either — 

(o) is the owner of land the land revenue on which has been 
assessed or is assessable at not less than seven rupees 
eight annas per annum ; or 
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(6) is liable to pay a local rate of not less than eight annas 
per annum ; or 

» (c) throughout the previous financial or previous Bengali 
year held from a landlord land in any of the following 
^ districts, that is to say, Lakhimpur, Sibsagar, Darrang, 
Nowgong or Kamrup, or in the Caro Hills, and paid 
to the landlord rent to the value of not less than seven 
rupees eight annas in respect of that land : 

Provided that for the pm-poses of this paragraph land situate, 
and local rates levied, in the districts of Sylhet, Cachar and Goalpara 
shall be left out of account. 

Educational qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if 
he is proved in the prescribed manner to have passed the middle 
school leaving certificate examination or any other examination 
prescribed as at least equivalent thereto. 

Qualification by reason of service in His Majesty's forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he is 
a retired, pensioned or discharged officer, non-commissioned officer, 
or soldier of His Majesty’s regular military forces or the Assam 
Rifles. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any territorial 
constituency if she is the pensioned vddow or pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces or the Assam Rifles, or if 
she is proved in the prescribed manner to be literate, or if her 
husband possesses the qualifications requisite for the purposes of this 
paragraph. 

7. A husband shall be deemed to possess the quahfications 
requisite for the purposes of the last preceding paragraph if he — 

(o) is a retired, pensioned or discharged officer, non-com- 
missioned officer or soldier of His Majesty’s regular 
military forces or the Assam Rifles ; or 
(6) was in the previous flnancial year assessed to income tax ; 
or 

(c) was in the previous flnancial year assessed in the consti- 
tuency in respect of municipal or cantonment rates or 
taxes — 

(i) in the Nowgong municipality, to not less than two 
rupees ; or 
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(ii) in the Sylhet municipality, to not less than one rppee 

eight annas ; or 

(iii) elsewhere in the Province, to not less than ^hree 

rupees ; or / 

{d) was in the constituency assessed in the previous imancial 
year to a tax of not less than one rupee in a Small 
Town ; or 

(e) was in the constituency assessed in the previous financial 
year in the district of Sylhet, the district of Cachar or 
the district of Goalpara to a tax of not less than one 
rupee under the Village Chaukidari Act, 1870 ; or 
(/) elsewhere than in the said districts, is the owner of land 
in the constituency, the land revenue on which has 
been assessed or is assessable at not less than fifteen 
rupees per annum ; or 

{g} is liable to pay a local rate in the constituency of not less 
than one rupee per annum. 

Application necessary for enrolment in certain cases 

8. No person shall, by virtue of paragraph six of this Part 
of this Schedule, be included in the electoral roll for any territorial 
constituency unless application is made in the prescribed maimer 
by her, or, if it is so prescribed, on her behalf, that she should be 
so included : 

Provided that, except in relation to the original preparation 
of electoral rolls and revisions thereof within three years from the 
commencement of Part III of this Act, this paragraph shall, in 
relation to women qualified by virtue of their husbands’ qualifica- 
tions, have effect only where the husband’s qualification is that 
mentioned in sub-paragraph (o) of paragraph seven of this Part of 
this Schedule. 

Special provisions as to seat reserved for women 

9. The following provisions shall have effect in relation to any 
constituency specially formed for the election of persons to fill the 
seat reserved for women — 

j 

(o) no man shall be included in the electoral roll for the con- 
stituency, or be entitled to vote at any election therein. 

Special Provisions as to Shillong 

9A. In the case of any terriUnial constituency comprising any 
part of ShiUong, any reference in this Part of this Schedule to ‘ the 
constituency ’ shall he construed as including a reference to so much of 
the areas under the jurisdiction of the Shillong Municipal Board ar^ 
the Shillong Cantonment Authority as is not part of British India, 
and any reference to Municipal or cantonment rates or taxes shall be 
construed as including a reference to any stick rates or taxes assessed 
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by or paid to that Board or that Authority in the exercise of any 
jurisdiction exercised by them in relation to areas outside British 
India. 

Special provisions as to backward areas and backward tribes 

10. No person who is entitled to vote in the election of a per- 
son to fill any of the seats to be filled by representatives of back- 
ward areas or backward tribes, or is entitled to be included in the 
electoral roll for any constituency formed for the purpose of filling 
any such seat, shall be included in the electoral roll for any territorial 
constituency in the province, other than any constituency specially 
formed for the election of persons to fill the seat reserved for women. 

Interpretation, etc. 

11. — (1) In this Schedule, in relation to Assam — 

‘ Small Town ’ means a notified area constituted under 
Chapter XII of the Assam Municipal Act I of 1923 ; 

‘ Bengali year ’ means a year ending on the last day of the 
Bengali month of Chaitra ; 

‘ local rate ’ means the local rate assessed under the Assam 
Local Rates Regulation, 1879 ; 

‘ landlord ’ means a person under whom another person 
holds land immediately, but does not include the 
Government ; 

‘ rent ’ includes rent in kind or partly in kind. 

(2) Where property is held or payments are made jointly by, 
or assessments are made jointly on, the members of a joint family, 
the family shall be adopted as the unit for deciding whether the 
necessary qualification exists, and if it does exist the person qualified 
shall be, in the case of a Hindu joint family, the manager thereof, 
and in other cases the member authorised in that behalf by the 
family themselves : 

Provided that any other member of any such family shall also 
be qualified if the proportion of the joint property, payment or 
assessment which corresponds with his share therein would be 
sufficient for him to be qualified if he held it separately. 


Part X 

The North-West Frontier Province 
General requirement as to residence 

1. No person shall be qualified to be included in the electoral 
roll for any territorial constituency unless he is resident in the 
constituency. 

For the purposes of this Part of this Schedule proof that a 
person or, in the case of a woman, her husband owns a family 
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dwelling-house or a share in a family dwelling-house in a con- 
stituency and that that house has not during the twelve months 
preceding the prescribed date been let on rent either in whole or 
in part shall be sufficient evidence that that person is jpsident 
in the constituency. 

Qualifications dependent on taxation 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding j^rovisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any territorial 
constituency if during the previous financial year, he was either — 

(а) assessed to income tax ; or 

(б) assessed in the Province in respect of any direct municipal 

or cantonment tax to an amount of not less than fifty 
rupees ; or 

(c) in the case of a rural constituency, assessed to district 
board tax of not less than two rupees. 

Qualifications dependent on rights in property, etc. 

3. Subject as aforesaid, a person shall also be qualified to be 
Included in the electoral roll for any territorial constituency if, in 
the Province, he either — 

(а) owned throughout the twelve months preceding the 

prescribed date immovable property of the value of not 
less than six hundred rupees, not being land assessed to 
land revenue ; or 

(б) has for the twelve months preceding the prescribed date 

occupied as a tenant immovable property of an 
annual rental value of not less than forty-eight rupees, 
not being land assessed to land revenue ; or 

(c) is the owner of not less than six acres irrigated land or 

not less than twelve acres unirrigated land or of land 
assessed to land revenue of not less than five rupees 
per annum ; or 

(d) is the assignee of land revenue amounting to not less 

than ten rupees per amium ; or 

(e) has been for the whole of the preceding fasli year the tenant 

of not less than six acres of irrigated land or not less 
than twelve acres unirrigated land ; or 

(/) is a zaildar, inamdar or lambardar : 

Provided that for the pm-poses of sub-paragraph (c) and 
sub-paragraph (e) of this paragraph a person shall be deemed to own 
or, as the case may be, to have been the tenant of, at least six 
acres of irrigated land if he owns, or, as the case may be, was the 
tenant of, irrigated and unirrigated land and the sum of the area 
of that irrigated land and half the area of that imirrigated land is 
not less than six acres. 

38 
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Educational qualification 

j,4. Subject as aforesaid, a person shall also be quaMed to be 
included — 

in the electoral roU for any ui-ban constituency, if he is 
proved in the prescribed manner to have passed a 
middle school examination or any other examination 
prescribed as at least equivalent to that examination ; 

(6) in the electoral roU for a rural constituency, if he is proved 
in the prescribed manner to have passed the pidmary 
(fourth class) examination or any other examination 
prescribed as at least equivalent to that examination. 

Qualifimtion by reason of service in His Majesty's forces 

5. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roU for any territorial constituency if he 
is a retjred, pensioned or discharged officer, non-commissioned 
officer or solffier of His Majesty’s regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shaU also 
be qualified to be included in the electoral roU for any territorial 
constituency if she is the pensioned widow or the pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces, or if her husband possesses 
the qualifications requisite for the purposes of this paragraph or if 
she is shown in the prescribed manner to be literate : 

Provided that, in relation to the original preparation of electoral 
roUs and revisions thereof within three years fipom the commence- 
ment of Part 111 of this Act, this paragraph shaU have effect as if 
the words ‘ or if she is shown in the prescribed maimer to be 
literate ’ were omitted therefrom. 

7. A husband shaU be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph if either — 

(o) he is a retired, pensioned or discharged officer, non- 
commissioned officer or soldier of His Majesty’s regular 
military forces ; or 

(6) he has an income of at least forty rupees per month ; or 

(c) he was during the previous financial year assessed to 
income tax ; or 

(tZ) in relation to an urban constituency, he was, during the 
previous financial year, assessed in the Province in 
respect of any direct municipal or cantonment tax to 
an amoimt of not less than ^ty rupees ; or 

(c) in relation to a rural constituency, he was, during the 
preceding financial year assessed in the Province in 
respect of any cess, rate or tax to an amoimt of not less 
than four rupees per annum payable to the district 
board ; or 
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(/) he owned throughout the twelve months preceding the 
prescribed date immovable property in the Province of 
the value of not less than six hundred rupees, not being 
land assessed to land revenue ; or ^ 

{g) he occupied as a tenant throughout the twelve months 
preceding the prescribed date immovable property in 
the Province of an annual rental value of not less than 
forty-eight rupees, not being land assessed to land 
revenue ; or 

• (A) he is the owner of land in the Province assessed to land 
revenue of not less than ten rupees per annum ; or 

(i) he is an assignee of land revenue in the Province amounting 

to not less than twenty rupees per annum ; or 

(j) he is a tenant or lessee, under the terms of a written lease 

for a period of not less than three years, of land in the 
Province assessed to land revenue of not less than ten 
rupees per aumiTn ; or 

(k) he is a tenant with a right of occupancy, as defined in 

Chapter II of the Punjab Tenancy Act, 1887, in 
respect of land in the Province assessed to land revenue 
of not less than ten rupees per annum. 

Application necessary for enrolment in certain cases 

8. No person shall, by virtue of paragraph fom or paragraph 
six of this Part of this Schedule, be included in the electoral roll 
for any territorial constituency unless application is made by 
him in the prescribed manner that he should be so included. 

Interpretation, etc. 

9. — (1) In this Schedule, in relation to the North West Frontier 
Province — 

‘ annual rental value, ’ in relation to inunovable property, 
means the amount for which the property, together 
with its appurtenances and furniture, if any, is actually 
let, or may reasonably be expected to be let, j&om 
year to year ; * 

‘ fasli year ’ means a year ending on the thirtieth day of 
September ; 

‘ land revenue ’ means land revenue as defined in sub- 
section (6) of section three of the Punjab Land 
Revenue Act, 1887, and, in the case of fluctuating land 
revenue or land revenue assessed on land subject to 
liver action, the annual amount thereof shall be taken 
to be the average amount paid during the three years 
preceding the prescribed date ; 

‘ zaildai,’ ‘ inamdor ’ and ‘ lambardar ’ mean respec- 
tively persons appointed as such in accordance with 
rules for the time being in force under the Punjab 
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Land Revenue Act, 1887, and do not include a sub- 
stitute appointed temporarily for any such person ; 

' ‘ tenant ’ in relation to agricultural land means a tenant 
as defined in the Punjab Tenazicy Act, 1887, and in 
relation to other property, means a person who holds 
that property by lease and is, or, but for a special con- 
tract, would be, hable to pay rent therefor, and m 
relation to a house not situate in mihtary or pohce 
lines includes any person occupying the house rent free 
by virtue of any office, service or employment. ^ 

(2) In computing for the purposes of this Part of this Schedule 
the period during which a person has owned any immovable pro- 
perty, any period during which it was owned by a person from 
whom he derives title by inheritance shall be taken into account. 

(3) Any reference to immovable property, not being land 
assessed to land revenue, includes a reference to any building 
situated on land assessed to land revenue. 

(4) Where property is held or payments are made jointly 
by, or assessments are made jointly on, the members of a joint 
family, the family shall be adopted as the unit for deciding whether 
the requisite quahfieation exists and, if it does exist, the person 
qualified shall be, in the case of a Hindu joint family the manager 
thereof, and in other cases the member authorized in that behalf 
by the family themselves. 

(6) Subject to the provisions of the last preceding sub-para- 
graph, any reference in this Schedule to land assessed to land 
revenue, to other immovable property, to a tenancy or lease of land 
assessed to land revenue or to assigned land revenue, shall, in 
relation to any persons who are co-sharers in such land, property, 
tenancy or lease, or land revenue, be construed as a reference to the 
respective shares of those persons : 

Provided that the share of any person under the age of twenty- 
one years shall, if his father is ahve and a co-sharer, be deemed to 
be added to the share of his father, and, if his father is dead and 
his eldest surviving brother is a co-sharer, be deemed to be added 
to the share of that brother. 


Part XI 

Pari XI of the, Sixth Schedule to the Act, references to the 
Vizagajpatam district, the sub-division of Angul and Khondmals sub- 
division shall be construed as references to the Koraput district, the Angul 
district and the Khondmala district respectively. 


Orissa 

General requirements as to residence 

I. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he is resident in the con- 
stituency, and a person shall be deemed to be resident within a 
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constituency if he ordinarily lives therein or has his family dwelling 
therein which he occasionally occupies, or maintains therein a 
dwelling-house ready for occupation which he occasionally occllpies. 

Qualifications applicahle to all territorial constituencies 

2. Subject to the provisions of Part I of this Schedule and 
to any overriding jirovisions of this Part of this Schedule, a person 
shall he quahfied to be included in the electoral roll for any territorial 
constituency if in the previous financial year he was assessed to 
incofile tax, or was assessed to an aggregate amount of not less than 
one rupee, eight annas, in respect of municipal taxes. 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved, in the prescribed manner, to have passed the matricula- 
tion examination of any prescribed university or an examination 
prescribed as at least equivalent to any such examination, or if it 
is so prescribed, any other prescribed examination not lower than a 
final middle school examination. 

4. Subject as aforesaid, a person shaD also be quahfied to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged ofiicer, non-commissioned officer 
or soldier of His Majesty’s regular military forces. 

5. Subject as aforesaid, a ijerson who is a woman shah also 
be qualified to be included in the electoral roll for any territorial 
constituency — 

(а) if she is the pensioned widow or pensioned mother of a 

person who was an officer, non-commissioned officer or 
soldier of His Majesty’s regular mihtary forces ; or 

(б) if her husband either is a retired, pensioned or discharged 

officer, non-commissioned officer or soldier of Hia 
Majesty’s regular mihtary forces, or in the previous 
financial year was assessed to income tax or to an 
aggregate sum of not less than three rupees in respect 
of municipal taxes ; or 

(c) if she is shown in the prescribed manner to be hterate : 

Provided that, in relation to the origmal preparg,tion of electoral 
rolls and revisions thereof within three' years from the commence- 
ment of Part III of this Act, this paragraph shall have effect as if 
sub-paragraph (c) were omitted thercfirom. 

Special provisions as to the districts of Cuttack, Puri, Balasore 
and the sub-division of Angul 

6. Subject as aforesaid, a person shall also be quahfied to be 
mcluded in the electoral roll for a constituency situated wholly or 
partly in the districts of Cuttack, Puri and Balasore and the sub- 
division of Angul if he either — 

(a) is assessed to chaukidari tax of an annual amount of not 
less than nine annas ; or 
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• (6) holds land in the Province, not situated in a municipahty 

or an area in which chaulddari tax is levied, for which 

V he is liable to pay rent or land revenue of not less than 

two rupees per annum or a local cess of not less than 

* one anna : 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commencement 
of Part III of this Act, this paragraph shall have effect as if there 
were substituted for the reference to nine annas a reference to 
twelve annas. 

7. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for any such con- 
stituency as is mentioned in the last preceding paragraph if she 
is the wife of any person who either — 

(а) is assessed to chaukidari tax of an annual amount of not 

less than two rupees, eight annas ; or 

(б) holds land in the Province, not situated in a municipality 

or in an area in which chaukidari tax is levied, for 
which he is liable to pay rent or land revenue of 
not less than sixteen rupees per annum or local cess 
of not less than eight annas. 

Special provisiom as to the districts of Ganjam and Vizagapatam 
and the Khondmals svh-division 

8. Subject as aforesaid, a person, not being a member of a 
backward tribe, shall also be qualified to be included in the electoral 
roll for a constituency situated wholly or partly in the districts of 
Ganjam and Vizagapatam or in the Khondmals sub-division — 

(а) if in either of those districts or in that sub-division he 

holds land, not situate in a municipahty, in respect of 
which he is hable to pay rent or land revenue of not 
less than two rupees per anmiTn ; or 

(б) if he is a member of the scheduled castes and is not a 

village servant, whether hereditary or not ; or 

(c) without prejudice to the generality of the foregoing pro- 
visions, if, being a woman, she is the wife of a person 
who in either of those districts or in that sub-division 
holds land, not situate in a municipahty, in respect of 
which he is hable to pay rent or land revenue of not 
less than sixteen rupees per annum. 

Special provision as to the district of Sambalpur 

9. Subject as aforesaid, a person shah be qualified to be in- 
cluded in the electoral roU for any constituency situated whohy 
or partly in the district of Sambalpur if, in that district, he either — 

(o) holds land, not situated in a municipahty or a sanitation 
area, for which he is hable to pay rent or land revenue 
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of not less than one rupee per annum or village cess of 
not less than one anna ; or 

(6) is in occupation of a house for which he is liable to pay 
rent of not less than six rupees per annum, not being 
a house in a municipality or sanitation area ; Or 

(c) is assessed to an annual tax of at least twelve annas 
under the Central Provinces Sanitation Act, 1902, or 
the Central Provinces Vdlage Sanitation and Public 
Management Act, 1920 ; or 

* (d) is a village servant holding office as a jhankar, ganda, 
kotwar, jagalia or mahar, and holds land recorded in 
the record of rights as service land : 

Provided that, in relation to the original preparation of electoral 
rolls and revisions thereof within three years from the commence- 
ment of Part III of this Act, this paragraph shall have effect as if 
for the references in sub-paragraph (a) thereof to one rupee and 
one anna there were substituted respectively references to two 
rupees and two annas. 

10. Subject as aforesaid, a person who is a woman shall also 
be qualified to be included in the electoral roll for a constituency 
situated whoUy or partly in the district of Sambalpur if she is the 
wife of a person who, in that district, either — 

(а) holds land not situated in a municipality or a sanitation 

area, for which he is liable to pay rent or land revenue 
of not less than sixteen rupees per annum or village 
cess of not less than eight annas ; or 

(б) is in occupation of a house for which he is liable to pay an 

annual rent of not less than thirty rupees, not being a 
house in a municipality or sanitation area ; or 

(c) is assessed to an annual tax of not less than ten rupees 
under the Central Provinces Sanitation Act, 1902, or 
the Central Provinces Village Sanitation and Public 
Management Act, 1920. 

Interpretation, etc. 

11. — (1) In this Schedule, in relation to Orissa^ — 

‘ backward tribe ’ ha« the same meaning as in the Eifth 
Schedule to this Act ; 

‘ municipality ’ means an area constituted a municipality 
under the Bihar and Orissa Municipal Act, 1922, or 
the Madras District Municipalities Act, 1920, or an 
area in respect of which a notification has issued under 
section three hundred and eighty-eight of the Bihar 
and Orissa Municipal Act, 1922 ; 

‘ municipal tax ’ means a tax or rate levied in a munici- 
pality ; 

‘ sanitation area ’ means an area administered under the 
Central Provinces Village Sanitation Act, 1902, or the 
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Central Provinces Village Sanitation and Public 
Management Act, 1920 ; 

> ‘ chauMdari tax ’ means a tax levied under the Village 
Chaukidari Act, 1870, under section thirty of the Bihar 
• and Orissa Village Administration Act, 1922, or under 
section forty-seven of the Angul Laws Regulation, 
1913. 

(2) Where property is held or payments are made jointly by, 
or assessments made jointly on, the members of a joint family, 
the family shall be adopted as the imit for deciding whether the 
requisite qualification exists, and if it does exist the person qualified 
shall be, in the case of a Hindu joint family, the manager thereof, 
and in other cases the member authorized in that behalf by the 
family themselves. 

(3) Where property is held or payments are made jointly by, 
or assessments are made jomtly on, persons other than the members 
of a joint family, all such persons shall be regarded as a single 
person for deci^ng whether the requisite quahfication exists, and 
if it does exist, then, subject to the provisions of Part I of this 
Schedule and to any overriding provisions of this Part of this Sche- 
dule one and one only of those persons shall be qualified, and the 
persons to be quahfied shall be selected in the prescribed manner, 

Pabt XII 
Sind 

General requirement as to residence 

1. No person shall be qualified to be included in the electoral 
roll for a territorial constituency unless he satisfies the requirement 
as to residence in relation to that constituency. 

Por the purposes of this Part of this Schedule a person shall 
be deemed to satisfy the requirement as to residence — 

(а) in relation to an urban constituency, if he has for a period 

of not less than one hundred and eighty days in the 
previous financial year resided in a house in the con- 
stituency or within two miles of the boundary thereof ; 

(б) in the' case of a niral constituency, if he has for a period 

of not less than one hundred and eighty days in the 
previous financial year resided in a house in the con- 
stituency or in a contiguous constituency of the same 
communal description : 

Provided that a person shall be deemed to satisfy the require- 
ment as to residence in relation to any European territorial con- 
stituency if he has, for a period of not less than one hundred and 
eighty days in the previous financial year, resided in a house in the 
Province. 

A person is deemed to reside in a house if he sometimes uses 
it as a sleeping place, and a person is not deemed to cease to reside 
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in a house merely because he is absent from it, or has another diyell- 
ing in which he resides, if ho is at liberty to return to the house at 
any time and has not abandoned his intention of returning. * 

Qualifications dependent on taxation * 

2. Subject to the provisions of Part I of this Schedule and to 
any overriding provisions of this Part of this Schedule, a person 
shall be qualified to be included in the electoral roll for any territorial 
constituency, if he was assessed during the previous financial year 
to income tax. 

Qualifications dependent on property 

3. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he — 

{a) holds in his own right or occupies as a pennanent tenant 
or as a lessee from the Government ahenated or un- 
ahenated land in the constituency on which, in any one 
of the five revenue years preceding that in which the 
prescribed date falls, an assessment of not less than 
eight rupees land revenue has been paid, or would have 
been paid if the land had not been alienated ; or 

(6) cultivates as a Hari alienated or unahenated land in the 
constituency on which m the revenue year preceding 
that in which the prescribed date falls an assessment 
of not less than sixteen rupees land revenue has been 
leviable, or would have been leviable if the land had 
not been alienated ; or 

(c) is the alienee of the right of the Government to the pay- 
ment of rent or land revenue amounting to not less 
than eight rupees in respect of alienated land in the 
constituency ; or 

{d) occupies as owner or tenant in the constituency a house 
or building situate in the city of Karachi or in any 
municipal borough, municipal district, cantonment 
or notified area, and having at least the appropriate 
value. 

Where land is cultivated by more than one Hari, only one Hari 
for every sixteen rupees of land revenue shall be treated as qualified 
under sub-paragraph (6) of this paragraph in respect of that land, 
and any question which of several Haris shall be treated as qualified 
under this paragraph in respect of any land shall be determined in 
the prescribed mamier. 

In sub-paragraph (d) of this paragraph, the expression ‘ the 
appropriate value ’ means — 

(i) in relation to a house or building situate within the city 

of Karachi, an aimual rental value of thirty rupees ; 

(ii) in relation to a house or building situate outside the city 

of Karachi but in an area in which a tax is based on 
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the annual rental value of houses or buildings, an 
anmial rental value of eighteen rupees ; 

» (iu) in relation to any other house or building, a capital value 
of seven hundred and fifty rupees. 

i 

EducatioTud qualification 

4. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is proved in the prescribed manner to have passed the matricuiation 
or school leaving examination of the xiniversity of Bombay or 
an examination prescribed as at least equivalent to either of those 
e xamina tions or, if it is so prescribed, any other prescribed examina- 
tion, not being lower than a vernacular final examination. 

Qualifi/xdian by reason of service in His Majesty's forces 

6. Subject as aforesaid, a person shall also be qualified to be 
included in the electoral roll for any territorial constituency if he 
is a retired, pensioned or discharged officer, non-commissioned officer 
or soldier of His Majesty’s regular military forces. 

Additional qualification for women 

6. Subject as aforesaid, a person who is a woman shall also be 
qualified to be included in the electoral roll for any territorial con- 
stituency, if she is the pensioned widow or the pensioned mother 
of a person who was an officer, non-commissioned officer or soldier 
of His Majesty’s regular military forces, or if she is proved in the 
prescribed manner to be literate, or if her husband possesses the 
qualifications requisite for the purposes of this paragraph. 

7. A husband shall not be deemed to possess the qualifications 
requisite for the purposes of the last preceding paragraph unless 
he satisfies the requirement as to residence in relation to the con- 
stituency in question, but, subject as aforesaid a husband shall be 
deemed to possess the said quahfications if he — 

(а) was in the previous financial year assessed to income 

tax^; or 

(б) is a retired, pensioned or discharged officer, non-com- 

missioned officer, or soldier of His Majesty’s regular 
military forces ; or 

(c) holds in his own right or occupies as a permanent tenant 
or as a lessee from the Government ahenated or un- 
alienated land in the constituency on which, in any 
one of the five revenue years preceding that in which 
the prescribed date falls, an assessment of land revenue 
amounting, in the Upper Sind Frontier district, to not 
less than sixteen rupees, and, elsewhere, to not less 
than thirty-two rupees, has been paid, or would have 
been paid if the land had not been alienated ; or 
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(d) is the alienee of the right of the Government to the pay- 
ment of rent or land revenue in respect of alienated 
land in the constituency, amounting, in the Upper Sind 
Frontier district, to not less than sixteen rupees, and, 
elsewhere, to not less than thirty-two rupees ; ar 

(c) occupies as owner or tenant in the constituency a house 
or hudding situate in the city of Karachi or in a 
municipal borough, municipal district, cantonment or 
notified area, and having at least the appropriate 

• value. 

In sub-paragraph (e) of this paragraph, the expression ‘ appro- 
priate value ’ means — 

(i) in relation to a house or building udthin the city of 

Karachi, an annual rental value of sixty rupees ; 

(ii) in relation to a house or building situate in any other area 

in which any tax is based on the annual rental value 
of houses or buildings, an annual rental value of thirty- 
six rupees ; and 

(iii) in relation to any other house or building, a capital 

value of one thousand five hundred rupees, 

• 

Application necessary for enrolment in certain cases 

8. No person shall by virtue of paragraph four or paragraph 
six of this Part of this Schedule be included in the electoral roll 
for any territorial constituency unless application is made in the 
prescribed maimer by him, or, if it is so prescribed, on his behalf 
that he should be so included. 

Provisions as to joint property, etc. 

9. — (1) Subject to the provisions of this paragraph, any refer- 

ence in this Part of this Schedule to land or other immovable pro- 
perty, or to rent or land revenue in respect of alienated land, shall, 
in relation to any persons who are co-sharers in such land, property, 
rent or land revenue, be construed as a reference to the respective 
shares of those persons. ^ . 

(2) Where two or more peraons occupy any house, the rental 
value of the house shall, in relation to each of those persons, be 
deemed to be the rental value thereof divided by the number of 
those persons. 

(3) Where property is owned, held or occupied, or payments 
are made, jointly by, or assessments are made jointly on, the 
members of a joint family, and the property, payments or assess- 
ments would qualify a person if they had been owned, held, occupied 
or made by or on him solely, then, subject to the provisions of Part I 
of this Schedule and to any overriding provisions of this Part of this 
Schedule, one member of the family shall be qualified in respect of 
the property, payment or assessment, and that person shall be, in 
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the case of a Hindu joint family, the manager thereof and in other 
cases the member authorized in that behalf by the family themselves. 

, Save as aforesaid any i^roperty owned, held or occupied or 
payments made jointly by, or assessments made jointly on, the 
membeo-’S of a joint family, shall be left out of account for the 
purposes of this Part of this Schedule. 

(4) Nothing in this paragraph affects the provisions .of Part I 
of this Schedule relating to partners in firms assessed to income tax 
or the provisions of this Part of this Schedule relating to Haris. 

« 

hii-erpretation, etc. 

10. — (1) In this Schedule, in relation to Sind — 

‘ tenant ’ means a lessee whether holding under an Instru- 
ment or under an oral agreement, and includes a 
mortgagee of a tenant’s rights with possession, and, in 
relation to a house not situate in military or pohce 
lines, also includes any person occupying the house 
rent free by virtue of any office, service or employment ; 
‘ holder ’ means a person lawfully in possession of land, 
whether his possession is actual or not, and ‘ hold ’ 
shall he construed accordingly. 

(2) The value of any machinery, furniture or equipment con- 
tamed in or situate upon any house or building shall not be included 
in estimating for the purposes of this Part of this Schedule the 
rental value or the capital value of the house or building. 

(3) In computing for the purposes of this Part of this Schedule 
the assessable value of any land, regard shall be had to the average 
rate of assessment on assessed land in the same village or, if there 
is no such land in the same village, the average rate of assessment 
on assessed land in the nearest village containing assessed land. 


Sections 
100, 104 


SEVENTH SCHEDULE 
Legislative Lists 
List I 


Federal Legislative List 

1. His Majesty’s naval, mihtary and air forces borne on the 
Indian estabhshment and any other armed force raised in India 
by the Crown, not being forces raised for employment in Indian 
States or mihtary or armed pohce maintained by Provincial 
Governments ; any armed forces which are not forces of His Majesty, 
but are attached to or operating with any of His Majesty’s naval, 
mihtary or air forces borne on the Indian estabhshment ; central 
intelhgence bureau ; preventive detention in British India for 
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reasons of State connected with defence, external affairs, or the dis- 
charge of the functions of the Crow^n in its. relations with Indian 
States. 

2. Naval, military and air force works ; local self-govqfnment 
in cantonment areas (not being cantonment areas of Indian State 
troops), the regulation of house accommodation in such areas, and, 
within British India, the delimitation of such areas. 

3. External affairs ; the implementing of treaties and agree- 
nients'*with other countries ; extradition, including the surrender of 
criminals and accused persons to parts of His Majesty’s dominions 
outside India. 

4. Ecclesiastical affairs, including European cemeteries. 

5. Currency, coinage and legal tender. 

6. Pubhc debt of the Federation. 

7. Posts and telegraphs, including telephones, wheless, broad- 
casting, and other like forms of communication ; Post Office Savings 
Bank. 

8. Federal Public Seiwices and Federal Pubhc Service 

Commission. * 

9. Federal pensions, that is to say, pensions payable by the 
Federation or out of Federal revenues. 

10. Works, lands and buildings vested in, or in the possession 
of. His Majesty for the purposes of the Federation (not being naval, 
mihtary or air force works), but, as regards property situate in a 
Province, subject always to Provincial legislation, save in so far 
as Federal laiv otherwise provides, and, as regards property in a 
Federated State held by virtue of any lease or agreement with that 
State, subject to the terms of that lease or agreement. 

11. The Imperial Library, the Indian Museum, the Imperial 
War Museum, the Victoria Memorial, and aiiy similar institution 
controlled or financed bj"^ the Federation. 

12. Federal agencies and institutes for the following purposes, 
that is to say, for research, for profes^sional or technical training 
or for the promotion of special studies. 

13. The Benares Hindu University and the Ahgarh Mushm 
University. 

14. The Survey of India, the Geological, Botanical and 
Zoological Surveys of India ; Federal meteorological organizations. 

15. Ancient and historical monuments ; archaeological sites 
and remains. 

16. Census. 

17. Admission into, and emigration and expulsion from, India, 
including in relation thereto the regulation of the movements in 
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TnrJig. of peisons who are not British subjects domiciled in India, 
subjects of any Federated State, or British subjects domiciled in 
the' United Kingdom ; pilgrimages to places beyond India. 

18. Port quarantine ; seamen’s and marine hospitals, and 
hospitds connected with port quarantine. 

19. Import and export across customs frontiers as defined by 
the Federal Government. 

20. Federal railways ; the regulation of aU railways other than 
minor railways in respect of safety, maximum and minimum rates 
and fares, station and service terminal charges, interchange of 
traffic and the responsibility of railway administrations as carriers 
of goods and passengers ; the regulation of minor railways in respect 
of safety and the responsibility of the administrations of such 
railways as carriers of goods and passengers. 

21. Maritime shipping and navigation, including shipping and 
navigation on tidal waters ; Admiralty jurisdiction. 

22. Major ports, that is to say, the declaration and dehmita- ‘ 
tion of such ports, and the constitution and powers of Port Autho- 
rities therein. 

23. Fishing and fisheries beyond territorial waters. 

24. Aircraft and air navigation ; the provision of aerodromes ; 
regulation and organization of air traffic and of aerodromes. 

25. Lighthouses, including lightships, beacons and other pro- 
vision for the safety of shipping and aircraft. 

26. Carriage of passengers and goods by sea or by air. 

27. Copyright, inventions, designs, trademarks and mer- 
chandise mar^. 

28. Cheques, bills of exchange, promissory notes and other 
like instruments. 

29. Arms ; firearms ; ammunition. 

30. Explosives. 

31. Opium, so far as regards cultivation and manufacture, or 
sale for export. 

32. Petroleum and other liquids and substances declared by 
Federal law to be dangerously inflammable, so far as regards pos- 
session, storage and transport. 

33. Corporations, that is to say, the incorporation, regulation 
and winding-up of trading corporations, including banking, insurance 
and financial corporations, but not including corporations owned or 
controlled by a Federated State and carrying on business only 
within that State or co-operative societies, and of corporations, 
whether trading or not, with objects not conned to one unit. 
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34. Development of industries, where development under 
Federal control is declared by Federal law to be expedient in the 
public interest. 

35. Regulation of labour and safety in mines and oilfields. 

36. Regulation of mines and oilfields and mineral development 
to the extent to which such regrdation and development under 
Federal control is declared by Federal law to be expedient in the 
public interest. 

3% The law of insurance, except as respects insurance under- 
taken by a Federated State, and the regulation of the conduct 
of insurance business, except as respects business undertaken by 
a Federated State ; Government insurance, except so far as under- 
taken by a Federated State, or, by virtue of any entry in the 
Provincial Legislative List or the Concurrent Legislative List, by a 
Province. 

38. Banking, that is to say, the conduct of banking business 
by corporations other than corporations owned or controlled by a 

-Federated State and carrying on business only within that State. 

39. Extension of the powers and jurisdiction of members of a 
police force belonging to any part of British India to any area in 
another Governor’s Province or Chief Commissioner’s Province, 
but not so as to enable the police of one part to exercise powers 
and jurisdiction elsewhere without the consent of the Government 
of the Province or the Chief Commissioner, as the case may be ; 
extension of the powers and jurisdiction of members of a police 
force belonging to any unit to railway areas outside that unit. 

40. Elections to the Federal Legislature, subject to the pro- 
visions of this Act and of any Order in Council made thereunder. 

41. The salaries of the Federal Mmisters, of the President and 
Vice-President of the Council of State and of the Speaker and 
Deputy Speaker of the Federal Assembly ; the salaries, allowances 
and privileges of the members of the Federal Legislature ; and, to 
such extent as is expressly authorized by Part II of this Act, the 
punishment of persons who refuse to give evidence or produce 
documents before Committees of the Legislature. .. 

42. Offences against laws with respect to any of the matters 
in this list. 

43. Inquiries and statistics for the purposes of any of the 
matters in this list. 

44. Duties of customs, including export duties. 

46. Duties of excise on tobacco and other goods manufactured 
or produced in India except — 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs and narco- 

tics ; non-narcotic drugs ; 
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(c) and toilet preparations containing alcohol, or 

any substance included in sub-paragraph (6) of this 
entry. 

46. Corporation tax. 

47. Salt. 

48. State lotteries. 

49. Naturalization. ^ 

50. Migration within India from or into a Governor’s Province 
or a Chief Commissioner’s Province. 

51. Establishment of standards of weight. 

52. Ranchi European Mental Hospital. 

53. Jurisdiction and powers of all courts, except the Eederal 
Court, with respect to any of the matters in this list and, to such 
extent as is expressly authorized by Part IX of this Act, the enlarge- 
ment of the appellate jurisdiction of the Federal Court, and the 
conferring thereon of supplemental powers. 

54. Taxes on income other than agricultural income. 

55. Taxes on the capital value of the assets, exclusive of agri- 
cultural land, of individuals and companies ; taxes on the capital 
of companies. 

56. Duties in respect of succession to property other than agri- 
cultural land. 

57. The rates of stamp duty in respect of bills of exchange, 
cheques, promissory notes, biUs of lading, letters of credit, policies 
of insurance, jjroxies and receipts. 

58. Terminal taxes on goods or passengers carried by railway 
or air ; taxes on railway fares and freights. 

59. Pees in respect of any of the matters in this list, but not 
including fees taken in any Court. 

List II 

Provincial Legislative List 

1. Public order (but not including the use of His Majesty’s 
naval, military or air forces in aid of the civil power) ; the adminis- 
tration of justice ; constitution and organization of all courts, except 
the Federal Court, and fees taken therein ; preventive detention 
for reasons connected with the maintenance of public order ; persons 
subjected to such detention. 

2. Jurisdiction and powers of all courts except the Federal 
Court, with respect to any of the matters in this hst ; procedure in 
Rent and Revenue Courts. 
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3. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other insti- 
tutions of a like nature, and persons detained therein ; arrangements 
with other units for the use of prisons and other institutiong. 

5. Public debt of the Province. 

6. Provincial Public Services and Provincial Public Service 
Commissions. 

7-? Provincial pensions, that is to say, pensions payable by the 
Province or out of Provincial revenues. 

8. Works, lands and buildings vested in or in the possession of 
His Majesty for the purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions con- 
trolled or financed by the Province. 

11. Elections to the Provincial Legislature, subject to the pro- 
“visions of this Act and of any Order in Council made there- 
under. 

o 

12. The salaries of the Provincial Ministers, of the Speaker 
and Deputy Speaker of the Legislative Assembly, and, if there is 
a Legislative Council, of the President and Deputy President there- 
of ; the salaries, allowances and privileges of the members of the 
Provincial Legislature ; and, to such extent as is expressly authorized 
by Part III of this Act, the punishment of persons who refuse to give 
evidence or produce documents before Committees of the Provincial 
Legislature. 

13. Local government, that is to say, the constitution and 
powers of municipal corporations, improvement trusts, district 
boards, mining settlement authorities and other local authorities 
for the purpose of local self-government or village administration.^ 

14. Pubhc health and sanitation ; hospitals and dispensaries ; 
registration of births and deaths. 

15. Pilgrimages, other than pilgrimages to places beyond India. 

16. Burials and burial grounds. 

17. Education. 

18. Co mm u ni cations, that is to say, roads, bridges, ferries, 
and other means of communication not specified in List I ; minor 
railways subject to the provisions of List I with respect to such 
railways ; municipal tramways ; ropeways ; inland waterways and 
traffic thereon subject to the provisions of List III with regard to 
such waterways ; ports, subject to the provisions in List I with 
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regard to major ports ; vehicles other than mechanically propelled 
vehicles. 

19. Water, that is to say, water supplies, irrigation and canals, 
drainage and embankments, water storage and water power. 

20. Agriculture, including agricultural education and research, 
protection against pests and prevention of plant diseases ; improve- 
ment of stock and prevention of animal diseases ; veterinary trainmg 
and practice ; pounds and the prevention of cattle trespass. 

21. Land, that is to say, rights in or over land, land tenures, 
including the relation of landlord and tenant, and the collection 
of rents ; transfer, alienation and devolution of agricultural land ; 
land improvement and agricultural loans ; colonization ; Courts of 
Wards ; encumbered and attached estates ; treasure trove. 

22. Forests. 

23. Regulation of mines and oilfields and mineral development 
subject to the provisions of List I with respect to regulation and 
development under Federal control. 

24. Fisheries.. 

26. Protection of wild birds and wild animals. 

26. Gas and gasworks. 

27. Trade and commerce within the Province ; markets and 
fairs ; money lending and money lenders. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods ; develop- 
ment of industries, subject to the provisions in list I with respect 
to the development of certain industries under Federal control. 

30. Adulteration of foodstufis and other goods ; weights and 
measures. 

31. ^ Intoxicating hquors and narcotic drugs, that is to say, the 
production, manufacture, _ possession, transport, purchase and 
sak of intoxicating liquors, opium and other narcotic drugs, but 
subject, as respects opium, to the provisions of List I and, as respects 
poisons and dangerous drugs, to the provisions of List III. 

32. Relief of the poor ; unemployment. 

33. The incorporation, regulation, and winding-up of coipora- 
tions other than corporations specified in Lost I ; unincorporated 
trading, hterary, scientific, religious and other societies and asso- 
ciations ; co-operative societies. 

34. Charities and charitable institutions ; charitable and 
religious endowments. 
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35. Theatres, dramatic performances and cinemas, but- not 
including the sanction of cinematograph films for exhibition. 

36. Betting and gambling. 

37. Offences against laws with respect of any of th^ matters 
in this list. 

38. Inquiries and statistics for the purpose of any of the 
matters in this list. 

^9. Land revenue, including the assessment and collection 
of revenue, the maintenance of land records, survey for revenue 
pm^oses and records of rights, and alienation of revenue. 

40. Duties of excise on the following goods manufactured or 
produced in the Province and countervailing duties at the same 
or lower rates on similar goods manufactured or produced else- 
where in India — 

(а) alcoholic liquors for human consumption ; 

(б) opium, Indian hemp and other narcotic drugs and narco- 

’ tics ; non-narcotic drugs ; 

(c) medicinal and toilet preparations containing alcohol or 
any substance included in sub-puragraph (6) of this 
entry. 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights, subject to any limitations imposed 
by any Act of the Federal Legislature relating to mineral develop- 
ment. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and employments. 

47. Taxes on animals and boats. 

^ 48. Taxes on the sale of goods and on advertfeements. 

49. Cesses on the entry of goods into a local area for con- 
sumption, use or sale therein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 

61. The rates of stamp duty in respect of documents other 

those specified in the provisions of list I with regard to rates 

of stamp duty. 

62. Dues on passengers and goods carried on inland water- 
ways. 
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• 53. ToUs. 

64. Fees in respect of any of the matters in this list, hut not 
including fees taken in any Court. 

List III 

CONCTJIIRENT LEGISLATIVE LiST 

Part I 

• 

1. Criminal law, including aU matters included in the Indian 
Penal Code at the date of the passing of this Act, but excluding 
offences against laws with respect to any of the matters specified 
in List I or List II and excluding the use of His Majesty’s naval, 
military and air forces in aid of the civil power. 

2. Criminal Procedure, including aU matters included in the 
Code of Criminal Procedure at the date of the passing of this Act. 

3. Removal of prisoners and accused persons from one unit 

to another unit. ^ 

4. Civil Procedure, including the law of Limitation and all 
matters included in* the Code of Civil Procedure at the date of the 
passing of this Act ; the recovery in a Governor’s Province or a 
Chief Commissioner’s Province of claims in respect of taxes and 
other public demands, including arrears of land revenue and sums 
recoverable as such, arising outside that Province. 

5. Evidence and oaths ; recognition of laws, public acts and 
records and judicial proceedings. 

6. Marriage and divorce ; infants and minors ; adoption, 

7. Wills, intestacy, and succession, save as regards agricultural 
land. 

8. Transfer of property other than agricultural land ; regis- 
tration of deeds and documents. 

9. Trusts and Trustees. 

10. Contracts, includmg partnership, agency, contracts of 
carnage, and other special forms of contract, but not including 
contracts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency ; administrators-general and 
omcial trustees. 

o . j?’. duties other than duties or fees collected by means 

oi judicial stamps, but not including rates of stamp duty. 

14. Actionable wrongs, save in so far as included in laws with 
respect to any of the matters specified in lost I or List II. 
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16. Jurisdiction and powers of all courts, except the Eederal 
C!ourt, with respect to any of the matters in this list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including places for the 
reception or treatment of lunatics and mental deficients. 

]^9. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy ; criminal tribes. 

24. Inquiries and statistics for the purpose of any of the 
matters in this Part of this List. 

25. Fees in respect of any of the matters in this Part of this 
List, but not including fees taken in any Court. 

Part II 

26. Factories. 

27. Welfare of labour ; conditions of labour ; provident funds ; 
employers’ liability and workmen’s compensation ; health insurance, 
including invalidity pensions ; old age pensions. 

28. Unemployment insurance. 

29. Trade unions ; industrial and labour disputes. 

30. The prevention of the extension from one unit to another 
of infectious or contagious diseases or pests affecting men, animals 
or plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways as regards 
mechanically propelled vessels, and the rule of the road on such 
waterways ; carriage of passengers and goods on inland waterways. 

33. The sanctioning of cinematograph films for exhibition. 

34. Persons subjected to preventive detention under Federal 
authority. 

35. Inquiiies and statistics for the purpose of any of the 
matters in this Part of this List. 

36. Fees in respect of any of the matters in this Part of this 
List, but not including fees taken in any Court. 


Section 
126 ( 2 ) 
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'eighth schedule 

The Fedeiul Railway Authobity 

1. .The Federal Railway Authority, which shall be a body 
corporate by, and may sue and be sued in, that name, (in this 
Schedule referred to as ‘the Authority’) shall consist of seven 
persons to be appointed by the Governor-General. 

2. A person shall not be qualified to be appointed or t<j be a 
member of the Authority — 

(a) nTi1p.Ha he has had experience in commerce, industry, 
agriculture, finance, or administration ; or 
(5) if he is, or within the twelve months last preceding has 
been 

(i) a member of the Federal or any Provincial Legislature ; 

or 

(ii) in the service of the Crown in India ; or 

(iii) a railway official in India. 

3. Of the first members of the Authority, three shall be* 
appointed for three years and any of those members shall at the 
expiration of his original term of office be eligible for re-appointment 
for a further term of three years, or of five years. 

Subject as aforesaid, a member of the Authority shall be 
appointed for five years and shall at the expiration of his original 
term of office be eligible for re-appointment for a further term not 
exceeding five years. 

The Governor-General, exercising his individual judgment, 
may terminate the appointment of any member if satisfied that 
that member is for any reason unable or unfit to continue to perform 
the duties of his office. 

4. The Governor-General, exercising his individual judgment, 
may make rules providing for the appointment of temporary 
members to act in place of any members temporarily unable to 
perform the duties of their office. 

5. A member of the Authority shall be entitled to receive such 
salary and allowances as "the Governor-General, exercising his 
individual judgment, may determine : 

Provided that the emoluments of a member shall not be reduced 
during his term of office. 

6. All acts of the Authority and aU questions before them shall 
be done and decided by a majority of the members present and 
voting at a meeting of the Authority. 

In the case of an equality of votes at any meeting, the person 
presiding thereat shall have a second or casting vote. 

7. If a member of the Authority is or becomes the holder of 
or tenders for any contract for the supply of materials to, or the 
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execution of works for, any railway in India, or is or becpmes 
ooncemed in the management of any company holding or tendering 
for such a contract as aforesaid, he shall forthwith make full dis- 
elosure of the facts to the Authority and shall not take part in the 
consideration or discussion of, or vote on, any question witji respect 
to the contract. 

8. ■ At any meeting of the Authority a person or persons deputed 
by the Governor-General to represent him may attend and speak, 

but not vote. 

$ 

9. Subject to the provisions of this Act, the Authority may 
make standing orders for the regulation of their proceedings and 
business, and may vary or revoke any such order. 

10. The proceedings of the Authority shall not be invalidated 
by any vacancy among their number, or by any defect in the 
appointment or qualification of any member. 

11. At the head of the executive staff of the Authority there 
shall be a chief railway commissioner, being a person with experience 

in Railway administration, who shall be appointed by the Governor- 

General, exercising his individual judgment, after consultation with 
the Authority. ^ 

12. The chief railway commissioner shall be assisted in the 
performance of his duties by a financial commissioner, who shall 
be appointed by the Governor-General, and by such additional 
commissioners, being persons with experience in railway adminis- 
tration, as the Authority on the recommendation of the chief 
railway commissioner may appoint. 

13. The chief railway commissioner shall not be removed 
from office except by the Authority and* with the approval of the 
Governor-General, exercising his individual judgment, and the 
financial commissioner shall not be removed from office except 
by the Governor-General, exercising his individual judgment. 

14. The chief railway commissioner and the financial com- 
missioner shall have the right to attend any meeting of the 
Authority, and the financial commissioner shall have the right 
to require any matter which relates to, or affects, finance to be 
referred to the Authority. 

15. The Authority shall not be hable to pay Indian income 
tax or supertax on any of its income, profits or gains. 

16. The Authority shall entrust all their money which is not 
immediately needed to the Reserve Bank of India and employ 
that bank as their agents for aU transactions in India relating to 
remittances, exchange and banking, and the banlc shall undertake 
the custody of such moneys and such agency transactions on the 
aaTTift terms and conditions as those upon which they undertake 
the custody of moneys belonging to, or agency transactions for, 
the Federal Government. 
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'ninth schedule 

Peovisioits of Government of Indu Act continued in force 

■WITH Amendments until the Establishment of the 
• Federation 

The. Oovernor-OeneraVs Execttiive Council 

36. — (1) The memhers of the Governor-General’s Exeaitive 
Council shall be appointed by His Majesty by -warrant under the 
Royal Sign Manual. 

(2) The number of the members of the Council shall be such 
as His Majesty thinks fit to appoint. 

(3) Ttoee at least of them must be persons who have been 
for at least ten years in the service of the Crown in India, and one 
must be a barrister of England or Ireland, or a member of the 
Faculty of Advocates of Scotland, or a pleader of a high court, of 
not less than ten years’ standing. 

(4) If any member of the Council (other than the Commandei^ 
in-Chief for the time being of His Majesty’s forces in India) is at 
the time of his appointment in the military service of the Crown, 
he shall not, during his continuance in office as such member, hold 
any military command or be employed in actual military duties. 

(6) Provision may be made by rules under this Act as to the 
qualifications to be required in respect of the members of the 
Governor-General’s Executive Council, in any case where such 
provision is not made by the foregoing provisions of this section. 

37. If the Commander-in-Chief for the time being of His 
Majesty’s forces in India- is a member of the Governor-General’s 
Executive Council, he shall, subject to the provisions of this Act, 
have rank and precedence in the Council next after the Governor- 
General. 

38. The Governor-General shall appoint a member of his 
Executive Council to be -vice-president thereof. 

(1) The Governor-C^eneral’s Executive Council shall assem- 
ble at such places in India as the Governor-General in Council 
appoints. 

(2) At any meeting of the Council the Governor-General or 
other person presiding and one member of the Council (other than 
the Commander-in-Chief) may exercise all the functions of the 
Governor-General in Council. 

-^I orders and other proceedings of the Governor- 
General in Council shall be expressed -to be made by the Govemor- 
wneral in Council, and shall be signed by a secretary -to the 
Government of India, or otherwise as the Governor-General in 
Council may direct, and, when so signed, shall not be called into 
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question in any legal proceeding on the ground that they were, not 
duly made by the Governor-General in Council. 

(2) The Governor-General may make rules and orders for the 
more convenient transaction of business in his Executive Council, 
and every order made or act done, in accordance with sqch rules 
and orders, shall be treated as being the order or the act of the 
Govemojf-General in Council. 

41. — (1) If any difference of opinion arises on any question Procedure 
brought before a meeting of the Governor-General’s Executive 
CounftU, the Governor-General in Council shall be bound by the of opinion 
opinion and decision of the majority of those present, and, if they 

are equally divided, the Governor-General or other person presiding 
shall have a second or casting vote. 

(2) Provided that, whenever any measure is proposed before 
the Governor-General in Council whereby the safety, tranquillity 
or interests of British India, or of any part thereof, are or may be, 
in the judgment of the Governor-General, essentially affected, 
and he is of opinion either that the measure proposed ought to be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority present at a meeting of the Council 
dissent from that opinion, the Governor-General may, on his own 
authority and responsibility, adopt, suspend oi reject the measure, 
in whole or in part. 

(3) In every such case any two members of the dissentient 
majority may require that the adoption, suspension or rejection of 
the measure, and the fact of their dissent, be reported to the Secretary 
of State, and the report shall be accompanied by copies of anyminutes 
which the members of the Council have recorded on the subject. 

(4) Nothing in this section shall empower the Governor-General 
to do anything which he could not lawfully have done with the 
concurrence of his Council. 

42. If the Governor-General is obliged to absent himself from Provisions 
any meeting of the Council, by indisposition or any other cause, 

the vice-president, or, if he is absent, the senior member (other 
than the Commander-in-Chief) present at the meeting, shall preside meetings of 
thereat, with the like powers as the Governor-General would have Cowicii 
had if present : 

Provided that, if the Governor-General is at Ihe time resident 
at the place where the meeting is assembled, and is not prevented 
by indisposition from signing any act of Council made at the meeting, 
the act shall requu’e his signature ; but, if he declines or refuses to 
sign it, the like provisions shall have effect as in cases where the 
Governor-General, when present, dissents from the majority at a 
meeting of the Council. 

43. — (1) Whenever the Governor-General in Council declares Powers of 
that it is expedient that the Governor-General should visit 

part of India unaccompanied by his Executive Comrcil, the Governor- absence 
General in Council may, by order, authorize the Governor-General from 
alone to exercise, in his discretion, all or any of the powers which 
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migjit be exercised by the Governor-General in Council at meetings 
of the CouncU. 

The, Indian Legislature 

ladian 63. ^ Subject to the provisions of this Act, the Indian legislature 

legislature ghaU consist of the Governor-General and two chambers, namely, 
the Council of State and the Legislative Assembly. 

Except as otherwise provided by or imder this Act, a Bill 
shall not be deemed to have been passed by the Indian legislature 
unless it has been agreed to by both chambers, either without 
amendment or with such amendments only as may be agreed to 
by both chambers. 

^unflil of 63A. — (1) The Council of State shall consist of not more than 

sixty members nominated or elected in accordance with rules made 
under this Act, of whom not more than twenty shall be oificial 
. members. 

(2) The Governor-General shall have power to appoint, &om 
among the members of the Council of State, a president and other 
persons to preside in such circumstances as he may direct. 

^ (3) The Governor-General shall have the right of addressing 

the Council of State, and may for that purpose require the attendance 
of its members. ' 

Legislative 63B.— (1) The Legislative Assembly shall consist of members 

nominated or elected in accordance with rules made under this 
Act. 

(2) The total number of members of the Legislative Assembly 
shah, be one htmdred and forty. The number of non-elected 
members shall be forty, of whom twenty-six shall be oificial members. 
The number of elected members shall be one hundred : 

Provided that rules made under this Act may provide for 
increasing the number of members of the Legislative Assembly 
as fixed by this section, and may vary the proportion which the 
classes of members bear one to another, so, however, that at least 
five-sevenths of the members of the Legislative Assembly shall be 
elected members, and at least one-third of the other members shall 
be non-official members. 

^ (3) The Govornor-Genergl shall have the right of addressing the 
Legislative Assembly, and may for that purpose require the attend- 
ance of its members. 

63C. — (1) There shall be a president ofthe Legislative Assembly, 
.Asaembly* ^ member of the Assembly elected by the Assembly 

and approved by the Governor-General. 

(2) There shall be a deputy president of the Legislative 
Assembly, who shall preside at meetings of the Assembly in the 
absence of the president, and who shall be a member of the Assembly 
elected by the Assembly amd approved by the Governor-General. 

(3) A president and a deputy president shall cease to hold 
office if they cease to be members of the Assembly. They may 
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resign office by writing under their hands addressed to the Governor- 
General, and may be removed from office by a vote of the Assembly 
with the concurrence of the Govemor-Generffi. 

(4) A president and deputy-president shall receive such salaries 
as may be determined by Act of the Indian Legislature. , 


63D. — (1) Every Council of State shall continue for five years, Duration 
and eveiy Legislative Assembly for three years, from its first 
“eetmg : ^^6“' . 

provided that — Assembly 

(а) either chamber of the legislature may be sooner dissolved of state 

by the Governor-General ; and 

(б) any such period may be extended by the Governor- 

General if in special circumstances he so thinks fit ; 
and 

(c) after the dissolution of either chamber the Governor- 
General shall appoint a date not more than six months, 
or, with the sanction of the Secretary of State, not 
more than nine months, after the date of dissolution 
for the next session of that chamber. 


(2) The Governor-General may appoint such times and places 
for holding the sessions of either chamber of the Indian legidature 
as he thirto fit, and may also foom time to time, by notification or 
otherwise, prorogue such sessions. 

(3) Any meeting of either chamber of the Indian legislature 
may be adjourned by the person presiding, 

(4) AH questions in either chamber shall be determined by a 
majority of votes of members present other than the presiding 
member, who shall, however, have and exercise a casting vote 
in the case of an equality of votes. • 

(5) The powers of either chamber of the Indian legislature 
may be exercised notwithstanding any vacancy in the chamber. 

63E. — (1) An official shall not be qualified for election as a Membership 
member of either chamber of the Indiam legislature, and, if any 
non-official member of either chamber accepts office in the service ““““ ” 
of the Crown in India, his seat in that chamber shall become vacant. 

(2) If an elected member of either chambej of the Indian 
legislature becomes a member of the other chamber, his seat in 
such first-mentioned chamber shall thereupon become vacant. 

(3) If any person is elected a member of both chambers of 
the Indian legislature, he shall, before he takes his seat in either 
chamber, signify in uTiting the chamber of which he desires to 
be a member, and thereupon his seat in the other chamber shall 
become vacant. 

(4) Every member of the Governor-General’s Executive 
Council shall be nominated as a member of one chamber of the 
Indian legislature, and shall have the right of attending in and 
addressing the other chamber, but shall not be a member of both 
chambers. 
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Supple- 64. — (1) Subject to the provisions of this Act, provision may 

(а) the term of office of nominated members of the Council 
of State and the Legislative Assembly, and the manner 
of filling casual vacancies occurring by reason of 
absence of members from India, inability to attend to 
duty, death, acceptance of office, or resignation duly 
accepted, or otherwise ; and 

( б ) the conditions under which and the manner in which 
persons may be nominated as members of the CSuncil 
of State or the Legislative Assembly ; and 

(c) the qualification of electors, the constitution of con- 
stituencies, and the method of election for the Coimcil 
of State and the Legislative Assembly (including the 
number of members to be elected by communal and 
other electorates) and any matter incidental or an- 
cillary thereto ; and 

(d) the qualifications for being or for being nominated or 
elected as members of the Council of State or the 
Legislative Assembly ; and 

(c) the final decision of doubts or disputes as to the validity 
of an election ; and 

(/) the manner in which the rules are to be carried into 
effect. 

( 2 ) Subject to any such rules, any person who is a ruler or 
subject of any state in India may be nominated as a member of 
the Council of State or the Legislative Assembly. 

Business and 07 . — ( 1 ) Provision may be made by rules under this Act for 

^*Sian^ regulating the course of. business and the preservation of order 
legislature in the chambers of the Indian legislature, and as to the persons 
to preside at the meetings of the Legislative Assembly in the 
absence of the president and the deputy president ; and the rules 
may provide for the number of members required to constitute 
a quorum, and for prohibiting or regulating the asking of questions 
on, and the discussion of, any subject specified in the rules. 

(2A) Where in either chamber of the Indian legislature any 
Bin has been introduced, or is proposed to be introduced, or any 
amendment to a Bill is moved, or proposed to be moved, the 
Governor-General may certify that the Bill, or any clause of it, or 
the amendment, affects the safety or tranquillity of British India 
or any part thereof, and may direct that no proceedings, or that no 
further proceedings, shall be taken by the chamber in relation to the 
BiU, clause, or amendment, and effect shall be given to such 
direction. 

(3) If any Bill which has been passed by one chamber is not, 
within six months after the passage of the Bill by that chamber, 
passed by the other chamber either without amendments or with 
such amendments as may be agreed to by the two chambers, the 
Governor-General may in his discretion refer the matter for decision 
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to a joint sitting of both chambers : Provided that standing orders 
made under this section may provide for meetings of members of 
both chambers appointed for the purpose, in order to discuss any 
difference of opinion which has arisen between the two chambers. 

(4) Without prejudice to the powers of the Governor^-General 
under section sixty-eight of this Act, the Governor-General may, 
where a Bill has been passed by both chambers of the Indian 
legislature, return the Bill for reconsideration by either chamber. 

(6) Rules made for the purpose of this section may contain 
such general and supplemental provisions as appear necessary for 
the purpose of giving full effect to this section. 

(6) Standing orders may be made providing for the conduct 
of business and the procedure to be followed in either chamber 
of the Indian legislature in so far as these matters are not provided 
for by rules made under this Act. The first standing orders shall 
be made by the Governor-General in Council, but may, with the 
consent of the Governor-General, be altered by the chamber to 
which they relate. 

Any standing order made as aforesaid which is repugnant to 
-ihe provisions of any rules made under this Act shall, to the extent 
of that repugnancy but not otherwise, be void. 

(7) Subject to the rules and standing orders affecting the 
chamber, there shall be freedom of speech in both chambers of 
the Indian legislature. No person shall be liable to any proceedings 
in any court by reason of his speech or vote in either chamber, or 
by reason of anything contained in any official report of the pro- 
ceedings of either chamber. 

67A. — (1) The estimated annual expenditure and revenue ofiadian 
the Governor-General in Council shall be laid in the form of a state- 
ment before both Chambers of the Indian legislature in each year. 

(2) No proposal for the appropriation of any revenue or moneys 
for any purpose shall be made except on the recommendation of the 
Governor-General. 

(3) The proposals of the Governor-General in CouncU for the 
appropriation of revenue or moneys relating to the following heads 
of expenditure shall not be submitted to the vote of the Legislative 
Assembly,! nor shall they be open to discussion by either chamber 
at the timpt when the annual statement is under consideration 
unle aa the Governor-General otherwise directs : — 

(i) interest and s inkin g fund charges on loans ; and 

(ii) expenditure of wMch the amount is prescribed by or 

under any law ; and 

(iii) salaries (including in the case of the Governor-General 

sums payable on his accoimt in respect of his office) 
and pensions payable to or to the dependants of — 

(a) persons appointed by or with the approval of His 
Majesty ; 


! Sees. 34(7). 
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(6) Chief Commissioners and Judicial Commissioners ; and 

(iv) any grants for purposes connected with the administra* 

tion of any areas in a Province which are for the time 
being Excluded Areas; and 

(v) the sums payable to His Majesty under the Government 

of India Act, 1935, in respect of the expenses of His 
Majesty incurred in discharging the functions of the 
Crown in relation to Indian States ; and 

(vi) expenditure classified by the order of the Governor- 

General m Council as — * 

(а) ecclesiastical ; 

(б) external affairs ; 

(c) defence ; or 

(d) relating to tribal areas. 

(vii) Expenditure of the Governor-General in discharging 

his functions as respects matters with respect to which 
he is required by the provisions of the Government of 
India Act, 1935, for the time being in force to act in his 
discretion ; 

(viii) any other expenditure declared by the provisions ^ 
the Government of India Act, 1935, for the time 
being in force to be charged on the revenues of the 
Federation. 

(4) If any question arises as to whether any proposed appro- 
priation of revenue or moneys does or does not relate to the above 
heads, the decision of the Governor-General on the question shall 
be final. 

(5) The proposals of the Governor-General in Council for 
the appropriation of revenue or moneys relating to heads of expendi- 
ture not specified in the above heads shah, be submitted to the vote 
of the Legislative Assembly in the form of demands for grants. 

(6) The Legislative Assembly may assent or refuse its assent to 
any demand or may reduce the amount referred to in any demand 
by a reduction of the whole grant. 

(7) The demands as voted by the Legislative Assembly shall 
he submitted to the Governor-General in council, who shall, if 
he declares that he is satisfied that any demand which has been 
refused by the Legislative Assembly is essential to the discharge 
of his responsibilities, act as if it had been assented to, notwith- 
standing the withholding of such assent, or the reduction of the 
amount therein referred to, by the Legislative Assembly. 

(8) Notwithstanding anything in this section, the Governor- 
General shall have power, in cases of emergency, to authorise such 
expenditure as may, in his opinion, be necessary for the safety or 
tranquillity of British India or any part thereof. 

67B. — (1) Where either chamber of the Indian legislature 
refuses leave to introduce, or fails to pass in a form recommended 
by the Governor-General, any Bill, the Governor-General may 
certify that the passage of the Bill is essential for the safety, tran- 
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quillity or interests of British India or any part thereof, and 
thereupon — 

(a) if the Bill has already been passed by the other chamber, , 
the Bin shall, on signature by the Governor-General, 
notwithstanding that it has not been consented to by 
both chambers, forthwith become an Act of the Indian 
legislature in the form of the Bill as originally intro- 
duced or proposed to be introduced in the Indian 
legislature, or (as the case may be) in the form recom- 

* mended by the Governor-General ; and 
{b) if the BUI has not already been so passed, the BUI shall 
be laid before the other chamber, and, if consented to 
by that chamber- in the form recommended by the 
Governor-General, shall become an Act as aforesaid on 
the signification of the Governor-General’s assent, or, 
if not so consented to, shall, on signature by the 
Governor-General, become an Act as aforesaid. 

(2) Every such Act shaU be expressed to be made by the 
iSovernor-General, and shall, as soon as practicable after being 
made, be laid before both Houses of Parliament, and shall not.^ 
have effect untU it has received His Majesty’s assent, and shall not 
be presented for His Majesty’s assent untU 'copies thereof have 
been laid before each House of Parliament for not less than eight 
days on which that House has sat ; and upon the signification of 
such assent by His Majesty in CouncU, and the notification thereof 
by the Governor-General, the Act shall have the same force and 
effect as an Act passed by the Indian legislature and duly assented to : 

Provided that, where in the opinion of the Governor-General 
a state of emergency exists which justifies such action, the Governor- 
General may direct that any such Act shaU come into operation 
forthwith, and thereupon the Act shall have such force and effect 
as aforesaid, subject, however, to disallowance by His Majesty in 
CouncU. 

68. — (1) When a BUI has been passed by both chambers of Assent of 
the Indian legislature, the Governor-General may declare 

he assents to the Bill, or that he withholds assent from the BUI, BiHa 
or that he reserves the BUI for the gignification*of His Majesty’s 
pleasure thereon. 

(2) A BUI passed by both chambers of the Indian legislature 
shall not become an Act untU the Governor-General has declared 
his assent thereto, or, in the case of a Bill reserved for the s^- 
fication of His Majesty’s pleasure, until His Majesty in CouncU 
has signified his assent and that assent has been notified by the 
Governor-General. 

69. — (1) When an Act of the Indian legislature has been power of 
assented to by the Governor-General, he shall send to the Secretary 

of State an authentic copy thereof, and it shall be lawful for His ^ 
Majesty in CouncU to signify his disallowance of any such Act. 
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(2) Where the disallowance of any such Act has been so signified, 
the Governor-General shall forthwith notify the disallowance, and 
thereupon the Act, as from the date of the notification, shcill become 
void accordingly. 

Power to 72. The Governor-General may, in cases of emergency, make 

tnake o^- and promulgate ordinances for the peace and good government 
nances m British I n dia, or any part thereof, and any ordinance -so made 
^er^ncy sha h, for the space of not more than six months from its promulga- 
tion, have the like force of law as an Act passed by the Indian 
legislature ; but the power of making ordinances under this section 
is subject to the like restrictions as the power of the Indian legisla- 
ture to make laws ; and any ordinance made under this section is 
subject to the like disaDowance as an Act passed by the Indian 
legislature, and may be controlled or superseded by any such Act. 

Salaries, leave of absence, vacation of office, etc. 

SalBiiea and 83. — (1) There shall be paid to the Governor-General of India, 

aUwancea ^ Commander-in-Chief of His Majesty’s Forces in India and 
to the members of the Govemor-GeneraTs Executive Council (oth££. 
certain other than the Commander-in-Chief), out of the revenues of the Governor- 
in jji Council, such salaries and such allowances (if any) for 

equipment and voyage as the Secretary of State may by order fix 
in that behalf and subject to or in default of any such order as are 
payable at the commencement of Part III of the Government of 
India Act, 1935 ; but the salary of the Governor-General shall not 
exceed two hundred and fifty-six thousand rupees annually, the 
salary of the Commander-in-Chief shall not exceed one hundred 
thousand rupees annually and the salary of members of the Governor- 
General’s Executive Council (other than the Commander-in-Chief) 
shall not exceed eighty thousand rupees annually. 

(2) Provided as follows ; — 

(а) the Secretary of State shall not make any Order affecting 

salaries of members of the Governor-General’s Execu- 
tive Council except after consulting his advisers 
and with the concurrence of at least one-half of them ; 

(б) if any person to whom this section applies holds or enjoys 

any pension or salary or any office of profit under 
the” Crown or under any public office, his salary under 
this section shall be reduced by the amount of the 
pension, salary or profits of office so held or enjoyed by 
him ; 

(c) nothing in the provisions of this section mth respect 
to allowances shall authorize the imposition of any 
additional charge on the revenues of the Governor- 
General in Council. 

(3) The remuneration payable to a person under this section 
shall commence on his taking upon himself the execution of his 
office and shall be the whole profit or advantage which he shall 
enjoy from his office during his continuance therein : 
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Provided that nothing in this section shall apply to the aUoir- 
ances or other forms of profit and advantage which m^ have been 
sanctioned for such persons before the commencement of Part III 
of the Government of India Act, 1935, by the Secretary of State in 
CouncU or may thereafter be sanctioned by the Secretary of State. 

86. — (1) The Secretary of State may grant to the Governor- Power to 

Genera! and, on the recommendation of the Governor-General in “g® 
Council, to the Commander-in-Chief, leave of absence for urgent to Gover^ 
reasons of public interest, or of health or of private affairs. Gener^plfe: 

(2) The Governor-General in Council may grant to any member 
of his Executive Council (other than the Commander-in-Chief) 
leave of absence for urgent reasons of health or of private affairs. 

(3) Leave of absence shall not be granted to any person in 
pursuance of this section for any period exceeding four months 
nor more than once during his tenure of office : 

Provided that the Secretary of State may, if he thinks fit, 
extend any period of leave so granted, but in any such case the 
reasons for the extension shall be set forth in a minute signed 
jjy the Secretary of State and laid before both Houses of Parliament. 

(4) Where leave of absence is granted to any person in puE«3 
suance of this section, he shall retain his office during the period 
of leave as originally granted, or, if that perioH is extended % the 
Secretary of State during the period as so extended, but, if his 
absence exceeds that period, his office shall be deemed to have 
become vacant in the case of a person granted leave for urgent 
reasons of public interest as from the termination of that period and 
in any other case as from the commencement of his absence. 

(5) Where a person obtains leave of absence in pursuance of 
this section, he shall be entitled to receive dining his absence such 
leave-allowances as may be prescribed* by rules made by the 
Secretary of State, but, if he does not resume his duties upon the 
termination of the period of the leave, he shall, unless the Secretary 
of State otherwise directs, repay, in such manner as may be so 
prescribed as aforesaid, any leave-allowances received under this 
subsection. 

(6) If the Governor-General or the Commander-in-Chief is 
granted leave for urgent reasons of public interest, the Secretary 
of State may, in addition to the leave-allowancek to which he is 
entitled under this section, grant to him such further allowances in 
respect of travelling expenses as the Secretary of State may think fit. 

(7) Rules made under this section shall be laid before both 
Houses of Parliament as soon as may be after they are made. 

87. — (1) Where leave is granted in pursuance of the foregoing Acting ap- 
section to the Governor-General or to the Commander-in-Chief, 

a person shall be appointed to act in his place during his absence, absence of 
and the appointment shall be made by His Majesty by warrant under the 
the Royal Sign Manual. The person so appointed during the absence i®ave 
of the Commander-in-Chief may, if the Commander-in-Chief was a 
member of the Executive Council of the Governor-General, be also 
40 
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appointed by the Governor-General in Council to be a temporary 
member of that Council. 

(2) The person so appointed shall, until the return to duty 
of the permanent holder of the office, or, if he does not return, 
until a (Successor arrives, hold and execute the office to which 
he has been appointed and shall have and may exercise all the 
rights and powers thereof and shall be entitled to receive the emolu- 
ments and advantages appertaining to the office, foregoing the 
emoluments and advantages (if any) to which he was entitled at the 
time of his being appointed to that office. • 

89. — (1) If any person appointed to the office of Governor- 
General is in India on or after the event on which he is to succeed, 
and tbinha it necessary to exercise the powers of Governor-General 
before he takes his seat in Council, he may make known by notifica- 
tion his appointment and his intention to assume the office of 
Governor-General . 

(2) After the notification, and thenceforth until he repairs 
to the place Avhere the Council may assemble, he may exercise 
alone all or any of the powers which might be exercised by tlie 

. Governor-General in Council. 

(3) All acts done in the Council after the date of the notifica- 
tion, but before the communication thereof to the Council, shall be 
valid, subject, nevertheless, to revocation or alteration by the 
person who has so assumed the office of Governor-General. 

(4) When the office of Governor-General is assumed under the 
foregoing provision, the vice-president, or, if he is absent, the 
senior member of the council (other than the Commander-in-Chief) 
then present, shall preside therein, with the same powers as the 
Governor-General would have had if present. 

« 

90. — (1) If a vacancy occurs in the office of Governor-General 
when there is no successor in India to supply the vacancy, that 
one of the following governors, that is to say, the Governor of 
Madras, the Governor of Bombay, and the Governor of Bengal, 
who was first appointed to the office of governor by His Majesty 
shall hold and execute the office of Governor-General until a successor 
arrives or until some person in India is duly appointed thereto. 

(2) Every cuch actin^^ Governor-General, while acting as 
such, shall have and may exercise aU the rights and powers of 
the office of Governor-General, and shall be entitled to receive the 
emoluments and advantages appertaining to the office, forgoing the 
salary and allowances appertaining to his office of Governor, and 
shall not act in his office of Governor. 

(3) If, on the vacancy occurring, it appears to the governor, 
who by virtue of this section holds and executes the office of 
Governor-General, necessary to exercise the powers thereof before 
he takes his seat in Council, he may make known by notification 
his appointment, and his intention to assume the office of Governor- 
General, and thereupon the provisions of section eighty-nine of 
this Act shall apply. 
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(4) Until such a governor has assumed the office of Governor- 
General, if no successor is on the spot to supply such vacancy, 
the vice-president, or, if he is absent, the' senior member of the 
Executive Council (other than the Commander-in-Chief) shall 
hold and execute the office of Governor-General until the .vacancy 
is filled in accordance with the provisions of this Act. 

(5) Every vice-president or other member of Council so acting 
as Governor-General, while so acting, shall have and may exercise 
all the rights and powers of the office of Governor-General, and 
shall Jbe entitled to receive the emoluments and advantages apper- 
taining to the office, forgoing his salary and allowances as member 
of Council for that period. 

92. — (1) If a vacancy occurs in the office of a member of the Tempora^ 
Executive Council of the Governor-General (other than the ^ 

Commander-in-Chief), and there is no successor present on the member of 
spot, the Governor-General in Council shall supply the vacancy 
appointing a temporary member of council. Council 

(2) Until a successor arrives, the person so appointed shall 
hald and execute the office to which he has been appointed, and 
shall have and may exercise all the rights and powers thereof)* 
and shall be entitled to receive the emoluments and advantages 
appertaining to the office, forgoing all emolurnents and advantages 
to which he was entitled at the time of his being appointed to that 
office. 

(3) If a member of the Executive Council of the Governor- 

General (other than the Commander-in-Chief) is, by infir mity 
or otherwise, rendered incapable of acting or of attending to act 
as such, or is absent on leave or special duty, the Governor-General 
in Coimcil shall appoint some person to be a temporary member of 
council. * 

(4) Until the return to duty of the member so incapable or 
absent, the person temporarily appointed shall hold and execute 
the office to which he has been appointed, and shall have and may 
exercise all the rights and powers thereof, and shall be entitled to 
receive the emoluments and advantages appertaining to the office, 
forgoing the emoluments and advantages (if any) to which he 
was entitled at the time of his being appointed to that office. 

(4A) 'When a member of the Exeeutive Council is by infirmity 
or otherwise rendered incapable of acting or attending to act as 
such and a temporary member of council is appointed in his place, 
the absent member shall be entitled to receive half his salary for 
the period of his absence. 

(6) Provided as follows : — 

(a) no person may be appointed a temporary member of 

council who mi g ht not have been appointed to fill the 
vacancy supplied by the temporary appointment ; and 

(b) if the Secretary of State informs the Governor-General 

that it is not the intention of His Majesty to fill a 
vacancy in the Governor-General’s Executive Council, 
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no temporary appointment may be made under this 
section to fill the vacancy, and, if any such temporary 
appointment has been made before the date of the 
receipt of the information by the Governor-General, 
the tenure of the person temporarily appointed shall 
cease &om that date. 

93. — (1) A nominated or elected member of either chamber 
of the Indian legislature may resign his office to the Governor- 
General, and on the acceptance of the resignation the offic^ shall 
become vacant. 

(2) If for a period of two consecutive months any such member 
is absent from India or unable to attend to the duties of his office 
the Governor-General may, by notification pubhshed in the govern- 
ment gazette, declare that the seat in council of that member has 
become vacant. 

Supplemental 

129A. — (1) Where any matter is required to be prescribed or 
regulated by rules under this Act, and no special provision is msqje 
as to the authority by whom the rules are to be made, the rules 
shall be made by the Governor-General in Council, with the sanction 
of the Secretary of‘State, and shall not be subject to repeal or 
alteration by any legislature in India. 

(2) Any rules made under this Act may be so framed as to 
make different provision for different provinces. 

(3) Any rides to which subsection (1) of this section applies 
shall be laid before both Houses of Parliament as soon as may 
be after they are made, and, if an address is presented to His 
Majesty by either House of Parhament within the next thirty days 
on which that House has sat after the rules are laid before it praying 
that the rules or any of them may be annulled. His Majesty in 
Council may annul the rules or any of them, and those rules shall 
thenceforth be void, but without prejudice to the validity of any- 
thing previously done thereunder : 

Provided that the Secretary of State may direct that any 
rules to which this section applies shall be laid in draft before both 
Houses of Parliament, and in such case the rules shall not be made 
unless both Houses by resolvition approve the draft either without 
modification or addition, or with modifications and additions to 
which both Houses agree, but, upon such approval being given, the 
rules may be made in the form in which they have been approved, 
and such rules on being so made shall be of full force and effect, 
and shall not require to be further laid before Parliament. 
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Session and Chapter 
of Act 

Title 

Sxtent of Aepeal 

i 

21 Geo. 3, 0 . 70, 

The East India Company Act, 
1780. 

Section eighteen. 

• 

37 Geo. 3. c. 142. 

The East India Act, 1797. 

Section twelve. 

16 & 11 Viet. c. 107. 

The Customs Consolidation 
Act, 1853. 

Section three hundred 
and twenty-nine. 

23 & 24 Viet. e. 89. 

An Act to extend in certain 
cases the provisions of the 
Superannuation Act, 1859. 

The whole Act. 

1 

47 & 48 Viet. e. 38. 

The Indian Marine Service 
Act, 1884. 

The whole Act. 

56 & 67 Viet. o. 62. 

The Madras and Bombay 
Armies Act, 1893. 

The whole Act. 

6 & 6 Geo. S. c. 61. 

The Government of India Act, 
1915. 

The whole Act. 

6 & 7 Geo. 6. o. 37. 

The Government of India 
(Amendment) Act, 1916. 

The whole Act, except 
sections six and eight. 

9 10 Geo. S. c. 101. 

The Government of ^dia Act, 
1919. 

The whole Act, except 
the Preamble and sub^ 
section (1) of section 
. forty-seven. 

12 & 13 Geo. 5. e. 20. 

The Indian High Courts Act, 
1922. 

The whole Act. 

14 & 15 Geo. 6. c. 28. 

The Government of India 
(Leave of Absence) Act, 
1924. 

The whole Act. 

15 & 16 Geo. 5. c. 83. 

The Government of India 
(Civil Services) Act, 1925. 

The whole Act. 

17 & 18 Geo. 5. c. 8. 

The Government of India 
(Indian Navy) Act, 1927. 

The whole Act, except 
section two and sub- 
section (1) of section 
four. 

17 & 18 Geo. 6. o. 24. 

The Government of India 
(Statutory Commission) 
Act, 1927. 

The whole Act. 

20 & 21 Geo. 5. c. 2. 

The Government of India 
(Aden) Act, 1929. 

The Govermnent of India 
(Amendment) Act, 1933. 

The whole Act. 

23 & 24 Geo. 6. c. 23. 

The whole Act. 

23 & 24 Geo. 5. o. 36. 

The Administration of Justice 
(Miscellaneous Provisions) 
Act, 1933. 

• 

In the First Schedule 
the words ‘5 & 6 
‘Geo. 5. c. 61 ; The 
^Government of 

‘ India Act ; section 
' one hundred and 
‘ twenty -seven’. 
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DOMINIONS, INDIA, AND THE LEAGUE OF NATIONS 


{See Section 11) 

Dominiotis; Position of colonies prior to Statute of Westminster; and after; 
Reservations and disallowances; Colonial Laws Validity Act; Extra-territorial funs- 
diotioit ; Oovemor-OeneTol ; Position of Dominions after Statute of Westminster ; 
Foreign affairs ; the Dominions and the League of Nations ; Position of India in 
international law and the League of Nations. 


At the Colonial Conference of 1907, the style Dominion was formally 
Dominions adopted to denote those parts of royal possessions, 
other than the United Kingdom, which had at- 
tained the full measure of responsible government and had ceased to be 
dependencies. The word ‘Dominion’ covers the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand, the 
Union of South Africa, Newfoundland, and now the Irish Free State. 
A very brief summary of the main steps by which the important colonies 
attained the status of a Dominion is given below : 

I. Prior to the Statute of Westminster. 

II. After the Statute of Westminster. < 


Originally the colonies were dependencies but gradually they obtained 
responsible government. The movement in Canada 
tA nf WaS* typical of the important factors which charac- 
min^er " determined future development in the 

constitutional relations between Great Britain 


and those of her colonies which ultimately enjoyed a system of respon- 
sible government. There were the following features; (I) the claim by 
Imperial Parhament to unlimited sovereignty; (2) the claim by the 
colonies to autonomy, that in matters which affected them, the colonies 
should manage their own affairs; there was thus (3) a contradiction 
between the two, when each was pressed to its logical conclusion. As 
■Comewall Lewis said ‘A self-governing dependency (supposing the 
dependency is not virtually independent) is a contradiction in terms’, 
(4) It is in the method by which this contradiction was solved that the 
Canadian conflict supplies the fourth element of permanent significance. 
The method of demarcation adopted between the powers and scope of 
the Imperial Government and those of the Colonial Government, was not 
along the lines of imperial and colonial legislative competence. All 
legislation was to be TOthin colonial competence, but some of it would be 
liable to veto by the imperial authority, not on the ground that it was 
beyond the competence of the colonial legislature, but because it affected 
.some specified imperial interest. The problem was to adjust and co- 
ordinate the activities of the colonial and of the imperial authorities, 
,so that confusion and conflict might be avoided. The solution was found 
in the power of reservation of Bills and the power of disallowance of Acts 
passed by Colonial Legislatures and in the Colonial Laws Validity Act, 
1865 (which even now regulates the exercise of legislative powers in the 
British Colonies, the Australian Commonwealth and those Dominions 


which have not adopted the Statute of Westminster). 
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In the various Dominion Acts, it is provided that no Bill can become 
. law without the assent of the Governor-General, 

Reservation ana jjja,y he withheld on instruction from the 

sallowance Crown. But this refusal of assent is now obsolete. 

The Governor-General has the power of reservation of a Bill for the 
significante of His Majesty’s pleasure; and in certain cases, it is provided 
in the constitution that certain classes of Bill shall be so reserved; for 
example in Australia, a Bill to limit appeals to the Privy Council, is to 
be so reserved. It may be provided in such cases that such a Bill is to 
dfop unless assent is given by Order in Council within a certain period 
(one or two years), or alternatively, there may be a elause in thh Bill 
suspending its operation until assent of the Crown is obtained. In the 
Africa Act there is a provision, similar to that in the Australia Act, to 
reserve a Bill repealing or amending the provision in the Act regarding 
the House of Assembly .1 

Even after assent to any Bill by the Governor-General, the Crown 
has the power of disallowance of any Act within a specified period after 
such assent — one year in the case of Australia and Africa, and two years 
in the case of Canada.^ 

The Colonial Laws Validity Act, 1865, laid down the criterion of 
repugnancy. By s. 3, any Act of a Colonial Legislature repugnant to 
the provisions of an Act of Parliament extending to the colony or repug- 
nant to any order or regulation made under the authority of such an 
Act (unless such Act js authorized by some Imperial Act) is to be void 
to the extent of such repugnancy.3 S. 5 of the Act provides that every 
representative legislature shall have full power to make laws respecting 
the constitution, power, and procedure of such legislature ; provided that 
such laws shall have been passed in such form and manner as may be 
required by an Act of Parliament or colonial law in force for the time 
being in that colony. 

By this section, wide powers of constitutional amendment were 
conferred on the colonies, and the colonial legislatrue may bind its 
successors by some specified^ procedure.^ There was another great issue 
affecting the extent of colonial authority. That was the limitation on 
the power of the Colonial Parliaments preventing them from passing 
any Act having extra-territorial jurisdiction ; colonial legislative power 
applied only to the colonies and territorial waters.® But after the 
Statute of Westminster, the bar to the legislative powers of the Dominion 
legislatures has been removed, and they have extra-territorial juris- 
diction.® But there exists a power in the Imperial Parliament denied to 
the Dominion Parliaments. The former can legislate for the whole of the 
Empire, and ean regulate matters beyond the limits of British territory. 
Normally the Imperial Parliament limits its legislation to the acts, on 
foreign territory or on high seas, of British subjects, and to the regula- 
tion of British ships on the high seas, but this strict rule limiting the 


^ Cf. B. 58 Australia Act, s. 54 Canada Act, b. 64 Africa Act, and Article 41 Irish 
Free State Act. 

s S. 59 Australia Act, s, 65 Africa Act, b. 66 Canada Act. Cf. ss. 32, 76 and 77, 
new Act. 

3 See per Lord Halsbury in Riel v. The Queen, [1886] A.C. 675 at p. 678. 

* Attorney-General, N^.W. v. Trethowan, [1932] A.C. 526. 

3 Macleod v. Attorney-General, N.S.W., [1891] A.C. 456. 

3 See Fart IX, Chapter I, Introduction under Afpeai, to the Kikg m 
CoUECEL FBOU DOUmiOE COTTHTS : BeCEEX DECISIONS. 
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exercise of legislative power is not always adhered to. Thus, the subjects 
of Indian States are, on the ground that they are protected subjects, 
made amenable to the jurisdiction and legislation enacted under the 
Foreign Jurisdiction Act, 1890. 

Some of the more important Imperial Acts in force in the British 
Empire (subject in some cases to Dominions’ control) are: * 

(1) The Foreign Jurisdiction Act, 1890; 

(2) The British Nationality and Status of Ahens Act, 1914; 

(3) Merchant Shipping Acts; 

(4) Imperial Copyright Act, 1911; and * 

* (5) The Army Act (1881) and the Air Force (Constitution) Act 
(1917), now the Army and Air Force (Annual) Act ; and the 
Naval Discipline Act, 1866 and 1884. 

One element of imperial control over colonial administration lay 
Oovprnor-npti^^rai Originally in the power of the Governor-General 
(or Governor) appointed by the King, who was the 
intermediary between His Majesty’s Government and the Colonial 
Government. But this control was soon relaxed and the constitutional 
practice arose that his powers were to be exercised only with the advice 
of his Dominion ministers. Though the appointment of the Govemor- 
Gteneral was made by the King on the advice of the Imperial Government, 
yet care was taken in every case to ascertain that the nomination wouldr 
be acceptable to the Government concerned. Since 1921, the nomination 
of the Governor-General has been largely dicta’ted by the Dominion 
Governments. For change in the position of the Governor-General in 
the Dominions and comparison with the Governor-General in India, 
see Part II, Chapter II, Introduction under Position of the Govbbnor- 
Gehbbal in India and in the Dominions. 

Another element of imperial control over colonial administration 
lay in the existence of the right to appeal from a decision of a Colonial 
Court to the Privy Council. This right of appeal has been serioudy 
curtailed. See Part IX, Chapter I, Introduction under Appeal to the 
King in Council from Dominion Couets. ’ 

The status and the powers of the more important colonies were 
greatly improved as a result of the Great War. The progiuss of the 
Dominions from the status of colonial dependency to the vridest autonomy 
has been rapid and uninterrupted. 

The growing demand for self-government and for freedom to manage 
their own matters without interference from the British Government 
gradually altered the spirit of the Dominion constitution. Interaction 
and co-operation of the law and the conventions of the.constitution solved 
many of the difficult problems. In l9t)7, at the Colonial Conference, 
Dominion Status was recognized. The change in the position of the 
Dominions was formally recognized at the Imperial Conference, 1926, 
by the resolution that the United Kingdom and the Dominions are 
autonomous communities within the British Empire, equal in status, 
in no way subordinate one to another in any aspect in their domestic 
or external affairs though united by a common aUegiance to the Crown 
and freely associated as members of the British Commonwealth of Nations. 
This Besolution might theoretically imply the existence of the right 
of secession . But, as Keith points out : i ‘ under the existing constitutional 
law of the Empire, no Dominion has the power to secede of its own volition ; 


^ Sovereignty of the British DominionB, 1926, p. 186. 
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and ^;io Dominion Act, even if assented to on behalf of the Crown, would 
have the slightest power to sever the British connexion.’ He further 
points out that a Parliament created for a definite purpose cannot validly 
enact any laws beyond the scope of its powers. The Privy Council has 
for long taken a liberal view of the powers of legislation possessed by 
the Dominions. They are empowered to make laws for the peace, order 
and good government of their territories. These words have been held 
by the Privy Council to authorize the widest discretion of enactment.^ 
It has always held that the Dominion Parliaments are not mere delegates 
of the Imperial Parliament restricted to a defined sphere and fettered 
in their operation, and that once given power over a subject, the|y are 
entitled to act as they think fit in the mode of carrying out the ends at 
which they aim. But that is very different from holding that they can 
alter the subjects or disregard the conditions on which they have been 
empowered to legislate by the Imperial Parliament. In so far as they 
purported so to act, the Privy Council has always held that such Acts 
are void and neither the Dominion Courts nor the Privy Council can give 
effect to them.2 

An examination of the preamble to the Canada Act, the Africa Act 
and the Australia Act makes it perfectly clear that these constitutions 
contemplate the formation of a Union of States under the Crown of the 
United Kingdom of Great Britain. Under Article 1 of the Articles Of 
‘Agreement for a Treaty between Great Britain and Ireland (which are 
annexed to the Irish Free State Act, 1922, and by s. 2 of that Act are given 
the force of law), it was declared that Ireland was to have the same con- 
stitutional status in the community of nations known as the British 
Empire as Canada, Australia, New Zealand and South Africa; and 
Article 2 laid down that ‘ subject to the provisions hereinafter set out, the 
position of the Irish Free State in relation to the Imperial Parliament 
and Government and otherwise shall be that of the Dominion of Canada, 
and the law, practice and constitutional usages governing the relationship 
of the Crown or the Representative of the Crown and of the Imperial 
Parliament to the Dominion of Canada shall govern their relationship to 
the Irish Free State ’. ‘ 

So it is quite evident that no Dominion can legislate, even with the 
Royal Assent, so as effectively to terminate the connexion of that 
Dominion with the British Empire. The Dominions are thus part of the 
British Empire and have no power to terminate their membership in 
the Empire without the legal intervention of the Imperial Government.® 

The second limitation on the powers of the Dominion Parliaments 
lies in their inability to exercise the unfettered constituent power which 
belongs only to the Imperial Parliament. The Dominion Parliament 
is not a fully sovereign Parliament and there are limitations on its powers. 
It can under certain prescribed conditions (which must be strictly 
compli^ with on pain of nullity of its Act) alter the constitution of that 
Dominion. This rests on s. 5 of the Colonial Laws Validity Act, 1865, 
referred to already. This Act even after the Statute of Westminster, 
1931, regulates the exercise of legislative powers in the British colonies, 
Australia and those Dominions which have not adopted the Statute of 
Westminster. This limitation on the power of the Dominion Parliaments 

1 See Heil v. The Queen, 10 App. Cas. 875, at 678; A.-O. for Canada v. Cain, 
[1906] A.O. 842 ; see per Viscount Sankey L.C. in British Coal Corporation v. 
Thn King, [1935] A.C. 500 at 518-19. 

® Keith, op. eit., p. 186. 


® Keith, op. cit., p. 196. 
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follows from the fact that there is federation in the Dominions, which 
is in the nature of a treaty between the various constituent states making 
up the federation, and so the constitution must necessarily be rigid 
and only alterable by extraordinary procedure. 

(а) It was enacted that the C!olonial Laws Validitj^ Act, 1865, should 

, cease to apply to the Dominions or to th^Provinces 

Fositiun of the qJ- (Canada, that the Dominions and the Provinces 

the”*”statute of Canada should have the power to repeal or 
Westminster amend an Imperial Act in so far as it forms part 

of the law of that Dominion; and that no la^of 
a Dcftninion or of any province in Canada should be void on the ground 
of repugnancy to an Imperial Act. 

(б) The Dominion Parliaments were to have full power to make 
laws with extra-territorial operation. But such power is not given to 
the provinces of Canada or the states of Australia. 

(c) No Imperial Act passed after the commencement of the Statute 
shall extend to a Dominion unless it is expressly declared that the 
Dominion has requested, and consented to, the enactment thereof. The 
power of the Imperial Parliament to legislate for the states of Australia 
is preserved. But in order to amend the Canadian constitution and 
ss. 1-8 of the Australia Act, Imperial legislation will be still necessary. 
See the recent decisions (June, 1935) of the Privy Council in British Coal 
Corporation v. The King, and Moore and ors. v. A.-G. for the Irish Fitt, 
State referred to in Part IX, Chapter I, Intro^duction under Appeai, 
TO THE King in Council from Dominion Courts : Canada. 
Powers to Canada and Australia to amend their constitutions will be no 
doubt given if the provinces or states concur in requesting them. The 
substantive section of the Statute ^ dealing with merchant shipping and 
s. 6 dealing with Courts of Admiralty will not apply to Australia, New 
Zealand or Newfoundland unless adopted by the Parliaments of those 
Dominions. 

The present legal status of the Dominions is without precedent and 
difficult to describe accurately. The legal supre- 
f P®? macy of the Imperiail Parliament in relation to 

o e o m ns Dominions still remains, but remains to be 

exercised with their consent. Tlie Cronm remains as the one effective 
bond of the Empire. The position is one of difficulty and delicacy. 
But there are growing up conventions to modify the strict law and 
the interaction and co-operation of the law and the conventions of the 
constitution smooth over the anomalies. 

Regarding Foreign Affairs, as was stated in the Imperial Conference 
of 1926, equality of status as laid do^n in the famous Resolution of 
Dominion Autonomy, does not mean equality of stature. Dominions 
have now no doubt the right to be separately represented abroad, for 
example, there is a Canadian minister at Washington but in the main 
the Dominions depend upon the United Kingdom for their foreign rela- 
tions. The British position is that the relations of the part of the British 
Empire inter se are not regulated by the League of Nations Covenant or 
by international law. It is fully recognized that the United Kingdom 
must be primarily responsible for foreign policy, despite the duty of 
consultation with the Dominions.® 


1 Ss. 2-S. 

® Keith, op. cit., Preface IX, X 
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In accordance with a Resolution of the Imperial Conference of 1926, 
it is recognized that it is the right of the government 
The Dominions Dominion to advise the Crown in aU matters 

Md the League of j.g2a,ting to its own affairs, and so it would not be 
® constitutional for the Government of the United 

Kingdom-to advise the King upon any Dominion matter against the 
views of the Dominion Government. Dominion ministers may thus 
advise the Kin g to exercise the prerogative power of making treaties, and 
it is possible for a Dominion to conclude a treaty without the consent 
of the British Government. Where a treaty is made by the Crown 
on behalf of the British Commonwealth of Nations, it is to be Sfgned 
by a United Kingdom plenipotentiary on behalf of Great Britain and all 
parts of the Empire which are not separate members of the League of 
Nations and separate plenipotentiaries will sign for each Dominion (see 
the proceedings of the Imperial Conference, 1926 and 1930). At the 
Peace Conference in 1918, the Dominions insisted that their individuality 
must be recognized at the Conference and the British Government 
succeeded in securing the assent of the Allied Powers to this innovation. 
The British Empire was represented equally with the four great powers, 
the United States, France, Italy and Japan, by a delegate of five on which 
the Dominion representatives could sit and further four great Dominion's 
were accorded representation, equal to that allowed to the minor Allied 
Powers. At the demand of the Dominions, the Peace Treaty was signed 
by the United Kingdpm representative simply for the ffing without 
specification; and by the representatives of the Dominions and of India 
with specification showing for what part of the Empire each signed. 
Ratification of the Treaty was only made after the Dominion Parliaments 
had been accorded the power to discuss and approve the Treaty. The 
Dominions thus achieved an international status which was placed 
beyond doubt by their inclusion along with India as original members 
of the League of Nations.^ 

Inter-imperial declarations and resolutions of the Imperial Con- 
ference regarding changes in^the position of the Dominions caimot affect 
international law. The Dominions (except Newfoundland) are separate 
members of the League of Nations and have given separate adherence to 
the Permanent Court of International Justice. The status gained by 
the Dominions in the Great War and the Peace Conference has been 
rendered permanent by their insistence on their inclusion as distinct 
members of the League of Nations. Besides the British Empire accorded 
membership of the League of Nations, there were placed Canada, Aus- 
tralia, South Africa and New Zealand, together with India in anticipation 
of its ultimate attainment of Dominion status.^ The mode of grouping 
was intended to show that the 'Dominions, though distinct members of 
the League, were also parts of the Empire. The representatives of the 
Dominions attended the First Assembly of the League of Nations under 
the sole authority of their own governments, without any intervention 
by the Imperial Government or powers from the Kdng in his imperial 
capacity; and they voiced opinions which they had not discussed with 
their colleagues representing the British Empire. In a proposal for 
enquiry by the League about the distribution of raw materials, the 
Dominions and India took a view contrary to that of the British member 
of the Council. Regarding the admission of certain States to the League, 

^ Keith, Dominion Autonomy in Practice, pp. 56-67. 

® Keith, Dominion Autonomy in Practice, p. 67. 
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Canada and South Africa supported the proposal against the view of 
Great Britain. A proposal of Lord Robert Cecil for the addition of a 
new condition of admission of states to the League was opposed by 
Canada. The Dominions vote as they please. Thus the Dominions as 
members of the League of Nations are perfectly independent of the British 
representatives. The Dominion representative acts on the 'authority 
given by his government alone, not that by the King. 


Since the Great War, the position of India via-d-vis the League of 
« • • * T j- Nations and Foreign Powers has greatly altered. 

Position of India p^ace Conference, the Powers with spedial 

law • * and*^ ^°the including the Dominions and India, 

League of Nations attended the sessions at which questions concerning 
them were discussed. The Peace Treaty w'as 
signed by the United Kingdom representatives simply for the King 
without specification and by the representatives of the Dominions and 
of India with specification showing for which part of the Empire each 
signed. India was thus a signatory to the Peace Treaty and also an 
original member of the League of Nations in anticipation of its ultimate 
attainment of Dominion Status.^ The Imperial Conferences of 1917 and 
1918 recognized the right of India to regulate immigration at pleasure, 
subject to the principle that visits for pleasure, business (as opposed to 
labour) or education should be facilitated. In January 1927, an agree- 


ment between the Governments of the Union of South Africa and of India 


regarding the position of Indiana in South Africa, was concluded. At 
the London Reparations Conference, 1924, repreifentatives of the Domi- 
nions and of India were made members of the British Empire Delegation 
at the Conference on the panel system. 

Under Part I of Article 1 of the Covenant of the League of Nations, 
it is provided that the original members of the League of Nations shall 
be first those of the signatories of the Peace Treaty named in the Annex 
to the Covenant and secondly such of those other States also named in 
the Annex as should accede without reservation to the Covenant. Under 


Part 2 of the same Article 1, it is provided that any fully self-governing 
state. Dominion or colony not named in lihe Annex might become a 
member of the League if its admission was agreed to by two-thirds of 
the Assembly of the League. India is not a self-governing state. Do- 
minion or colony under Part 2. But she by virtue of the part she took 
in the Great War, was treated as one of the High Contracting Parties 
and as such, was one of the original members of the League. Once 
member of the League, India’s status in it became one of absolute equality 
with the other state members. She has the same status as any other 
member vis-a-vis the Permanent Court of Intemajional Justice, thef 
International Labour Ofiice, the AssembW, the Council and the vSecretariat 
of the League. For over a decade India has had a place in the Governing 
Body of the Labour Organization. In the Treaties and conventions 
formed under the auspices of the League, India, along with the Dominions, 
has been duly conceded the status of a state. In short, her status in 
the League is the same as that of Canada or Australia, a full member 
independent of Great Britain. There are numerous international 
agreements and conventions to which India is a party independently 
of Great Britain, and of which a few examples are given below : 


(a) India is a signatory to the Convention regarding Permanent Court 
of International Justice and also the optional clause recognizing the 


1 Keith, Dominion Autonomy in Practice p. 57. 
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Courjb’s jurisdiction as described in Article 36 of the Statute. Indian 
ratified the last convention with the following reservation : Reciprocity ten 
years and thereafter until such time as notice may be given to terminate 
the acceptance, over all disputes arising after the ratification, other than 
(1) disputes regarding which the parties thereto have agreed or shall 
agree to have recourse to some other method of peaceful settlement; (2) 
deputes with the Government of any other members of the League which 
is a member of the British Commonweath of Nations, all of which -disputes 
shall be settled in such manner as the parties have agreed or shall agree ; 
(3j disputes with regard to questions which by international law fall 
exclusively within the jurisdiction of India; and subject to condition 
regarding suspension of the proceedings.^ 

(6) India is a signatory to the International Convention for the 
suppression of the traffic in women and children, with the reservation of 
the right at its discretion to substitute the age of sixteen years or any 
greater age that may be decided upon, for the prescribed age-limits in 
the Convention.2 A.S a result of the ratification. Act XX of 1923, India 
Penal Code (Amendment) Act was enacted to give effect to it. 

(c) India is a party to certain amendments to the Covenants of the 
JLeague.3 

(d) India is a signatory in 1925 to the International Convention for 
the suppression of the circulation of, and traffic in, obscene publications. 
As a result of the ratification. Act ^HII of 1925, Obscene Publications 
Act, was passed. 

(e) India is a signatory to the Convention and statute on freedom 
of transit and on the regime of navigable waterways of international 
concern (in 1922) and also to the Convention on the international regime 
of railways and of maritime ports (in 1925). It may be noted that the 
ratification of the Convention of 1923 by the British Empire in 1924 was 
qualified by the statement that it was not to apply, inter alia, to India; 
subsequently India ratified it in 1925. 

(/) India is a signatory to the Agreement at the Second Opium 
Conference of 1925 and of the International Opium Convention in Feb- 
ruary 1926. The ratificatibn was followed by the enactment of the 
Dangerous Drugs Act, 1930. 

(g) The Convention relating to the transmission in transit of electric 
power of 1923 was ratified by the British Empire in 1923 with reservation 
excluding India and the Dominions. India did not ratify the Convention 
(up to 1931). 

(h) India is a signatory to the Slavery Convention of 1926. The 
representatives of the British Empire ratified this Convention, the ratifi- 
'cation not to bind, India or any British Dominion which is a separate 
member of the League and do'es not separately sign or accede to the 
Convention. India ratified the Convention with the reservation by its 
representative that his signature is not binding as regards the enforcement 
of certain Articles of that Convention upon certain territories in India, 
and with another reservation. 

(i) India is a signatory to the Convention for limiting the manufac- 
ture and regulating the distribution of narcotic drugs in 1932 and the 
ratification was followed by the Dangerous Drugs (Amendment) Act, 


1 See League of Nations Publications; General 1931-6, p. 10. 
® Ibid., p. 18. 

® Ibid., pp. 20-21. 
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(j) India is a signatory to the General Act (Pacific Settlement of 
International Disputes) in 1931, subject to a number of conditions and 
reservations, one of them being that disputes between the Government of 
India and the Government of any other member of the League which is a 
member of the British Commonwealth of Nations, shall he settled in such 
a manner as the parties have agreed or shall agree. • 

{k) India has been a signatory to thirteen International Labour 
Conventions between 1921 and 1932. Ratification to the Conventions 
has been followed in most cases by legislation or executive orders to give 
effect thereto, e.g. Indian Factories (Amendment) Act, 1922, the IndiSn 
Mine# Act, 1923, and the Indian Railw'ays (Amendment) Act, 1930, to 
give effect to the Conventions limiting hours of work in industrial under- 
takings, concerning night work of young persons employed in industry, 
and concerning the application of weekly rest ; the Indian Merchant 
Shipping (Amendment) Act, 1931, to give effect to the Conventions con- 
cerning the fixing of the minimum age for admission of young persons as 
trimmers or stokers, concerning the compulsory medical examination 
of young persons employed at sea and concerning seamen’s agreements. 

It may be noted that an Indian is appointed by His Majesty as his 
plenipotentiary to sign international Treaties, Conventions and Agree-, 
ments for India. 

From what has been stated above, it will appear that, though India 
has not 3'et attained the position of independence enjoyed by the Domi- 
nions prior to the Statute of Westminster, yet it^ is in a large measure 
independent legally of the United Kingdom in the sphere of international 
law and the League of Nations, It has a legal entity of its own. 

As explained above, the position of the various members of the 
British Commonwealth of Nations is very anomalous, particularly as 
a result of the Statute of Westminster. 

Recent events in Europe leading up to the Munich Agreement, have 
called prominent attention to the urgent necessity for the estabhshment 
of a federation of the British Commonwealth of Nations including India, 
to bind the various components together so as to form a homogene- 
ous entity for the purposes of external (fefence, without sacrifice of 
independence. 


APPENDIX II 

COLLECTIVE RESPONSIBILITY AND PARTY SYSTEM IN 
INDIAN LEGISLATURES 

Difficulties in the u:ay o/ establisltment of Cabinet respopsibiliUj and of Part^ 
system ; A — due to Federal system itself (1) Rigilt constitution preventing by convention ; 
(2) Autonomous units with separate interests; B — Due to Federation system in 
India : (1) Communal representation ; (2) State representatives ; and (3) Dyarchy 
in the centre. Deadlock on vote of no confidence. Matter simpler in provincial 
legislature, and party system possible. 

The Instrument of Instructions to the Governor-General (and the 
Governor) enjoins in him the duty of fostering a sense of joint responsibi- 
lity among the ministers. He is to choose a chief minister and in consul- 
tation with him, appoint those as ministers (including if possible repre- 
sentatives of the Federal States and of important minority communities) 
who are most likely collectively to command the confidence of the legis- 
lature. Under the Act, the Governor-General (or the Governor) may if 
he likes preside at meetings of the council of ministers or abstain from 
attending these meetings. 
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.111 the Introduction to Part III, Chapter II, it has been pointed out 
tliat there are many indications in the Act and the Instrument of Instruc- 
tions, that it is the intention of Parliament to help in the establishment 
of Cabinet responsibility in the Legislatures in India. The question 
as to how far under the Act one may expect such establishment is an 
interesting one. 

There seems to be certain inherent difficulties in the way of the estab- 
. lishment of the system of Cabinet (or collective) 

DifficultiM responsibility in the Federal system. First, the 

Astern Cabinet system as in England depends almost 

^ wholly upon precedent, custom and convention, 

upon an unwritten constitution. The Federal system, on the other hand, 
implies a written, a rigid, constitution. It may be asked whether it is 
possible to continue a successful working of the Cabinet system with a 
Federal system, in which the growth of custom and conventions of the 
constitution may be retarded by a rigid constitution. 

The Canadian constitution represents the earliest attempt to com- 
bine the principle of a Cabinet system with that of federalism. The 
Canadian Government was to consist of the King represented by the 
.Governor-General, aided and advised by the Privy Council, the members 
of which will be chosen by him. This was intended to be the Cabinet 
and, following the English precedent, the Canada Act did not prescribe 
that the members of the Cabinet should be members of Legislature or 
that the Cabinet was.to be a homogeneous body politically dependent 
upon a Parliamentary majority, and under the control of an acknowledged 
leader. But in the working of the Canadian constitution, English customs 
and conventions have been followed. As Marriott observes, the working 
of the Canadian Cabinet system has been very successful. The Australia 
Act of 1900 laid down that ministers should be members of the Legisla- 
ture; this principle was for the first time in the British Empire made 
part of a written constitution, and South Africa in 1909 followed the 
example. In the Government of India Act, this has been followed. 
Federalism in the British Commonwealth of Nations is of comparatively 
recent origin and it is perhaps too early to say definitely whether a 
written constitution is really a bar to the establishment of the Cabinet 
system in a Federation. The success of the system in Canada may be 
due to the following causes : that the constitution regarding the Cabinet 
is unwritten, that English customs and conventions have been deliberately 
followed, and the strength of inherited English traditions, as Marriott 
remarks, may be a factor. But it may be remarked that if the constitu- 
^tion leaves untouched the possibility of growth of customs and conven- 
tions in this respect, the Federal Executive may be guided by the wisdom 
of an experienced statesman at the head who can .greatly assist in the 
growth of customs and conventions which, outside the Act, will guide 
the relations of the members of the Cabinet with the Legislature. Pro- 
vided the written constitution does not make rigid rules about the 
Executive (as has been done for instance in the Irish Free State Act), 
there seems no reason why the mere existence of a written constitution 
should be a bar to the growth of the system of collective responsibility 
of the Executive. 

The next difficulty in the way of the growth of the Cabinet system 
in a Federal Government due to the inherent nature of Federalism, is 
that it is based on a union between various autonomous units, practically 
co-equal in power, each independent of the others, each with its own 
special interests different from the interests of the other units. The 



APPENDIX 


641 


representatives from each of the constituent units to the Federal Legis- 
lature will naturally think of the interests of his State; for example, 
there will bo a struggle as between the Federation of India and the Units, 
and as between the Units themselves, over the proceeds of income-tax. 
Such divergence of interests is not conducive to the growth of a strong 
party system on which Cabinet respoasibility must be based! It lias 
been explained in the Introduction to Part III, Chapter II, under Ca BiNf.': 
Goveb]s’MEN9’, that the Cabinet system means the collective rc-sponsibility 
of the members of the Cabinet, which implie.s the political homogeneity 
of the Executive and is dependent upon a Parliamentary majority. But 
in thS Federal Legislature, there is likely to be an ab.=ence of any eommon 
link uniting the members into definite parties. So in a Federation, there 
is bound to be a very loose party system, the members forming groups 
as a particular question comes up for decision in the Legislature. These 
groups will vary in number and constitution as different matters come up 
for consideration. 

In the Federal Legislature of India, the difficulty above noted is 
accentuated by two special factors, which tend to retaid the formation 
of a liomogeneous ministry or of definite parties. The legislature will be 
based on a sj'stem of communal representation and the Governor-General 
will be directed by the Instrument of Instructions to include in his 
ministry important minority communities. As the Joint Parliamentary 
Committee observed, such a ministry must tend to be the repressentli- 
tive not, as in England, of a single majority party or even of a coalition 
of parties, but also of minorities as such. Further, the weapon of 
dissolution, so potent in the hands of the executive under ordinary 
parliamentary constitutions to put pressure on an obstructive legislature, 
will be practically ineffective, as owing to the system of communal re- 
presentation, a general election following upon dissolution may w'ell 
produce a legislature of the same complexion as its predecessor. It is 
unfortunately impossible to provide against these dangei’s by any paper 
enactment regulating the relations between the ministry and the legis- 
lature. , 

The representation of Federated States in the Federal Legislature 
will introduce another discordant factor. The State representatives 
wiU be the nominees of the State and will be in the legislature to look 
after the interests of the State. In matters affecting the interests of the 
States against British India, no doubt the State reprc.seiitatives are 
likely to unite, but this w'ill only be a temporary union. Further, there 
will be two distinct types of members in the Federal Legislature, those 
from British India and those from Federated States. The forippr (who 
will be almost all elected) will have tJie normal latitude of ;^B^;sonaI 
opinion and discretion characteristic of the elected member of a pop»^l^ 
assembly. But the latter will be the delegates from States with manda1;e 
to give expression to the State policy on any federal quc.stion that may 
arise. The observations of the Joint Parliamentary Committee on this 
point are very pertinent. They say in paragraph 192 of their Eeport : 

It may be thought that this proposal runs the risk of adding 
to the possible dangers of communal representation in the Ministry, 
to which we have referred in speaking of the Provinces, the further 
dangers of territorial representation. "We can scarcely doubt that 
State representation will always be regarded by the States them- 
selves as an essential element in every administration, and this 
fact may be thought likely to retard the growth of political parties 
in the true sense, even more at the Centre than in the Pro\ inccs , 

34 
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for the Federal Legislature, though intended to be representative of 
India as a whole, wiU itself be largely based, in any case, on com- 
munal representation. In these circumstances, we do not overlook 
the possibility that, in place of an Executive which propounds, and 
a Legislature which deliberates upon, a national policy, there may 
be fAund two bodies each tending to become, in a classic phrase, 
‘a congress of ambassadors from different and hostile interests, 
which interests each must maintain as an advocate and agent 
against other agents and advocates This, however, is a common 
feature of all Federations. Few, if any, have in practice found it 
possible to constitute an Executive into which an element ofterri- 
torial representation does not in some sense enter, and in the Swiss 
constitution the principle of such representation is explicitly laid 
down; so that to advance this as an argument against the White 
Paper proposals would be, in effect, to reject an All-India Federa- 
tion even as an ultimate ideal. Moreover, the limitation of the 
functions of the Federal Executive, to matters of essentially All- 
India interests, is calculated to minimize the dangers of both 
communal and territorial representation. Tariffs and excise duties, 
currency and transport, are national, not communal questions ; and 
it is not unreasonable to assume that any clash of interest with 
regard to them will tend in future to have an economic rather than 
■ a communal origin. There will, therefore, be centripetal as well 
as centrifugal forces ; and it seems to us indeed conceivable that, 
until the advent of a new and hitherto unknown alignment of 
parties, a central Executive such as we have described may even 
come to function, as we believe that the Executive of the Swiss 
Confederation functions, as a kind of business committee of the 
Legislature. 

It may be incidentally noted that the two Houses of the Federal 
Legislature in India possess (except as regards financial matters) nearly 
co-equal powers. A deadlock may be created by one House passing a 
vote of no confidence in the^ ministry and the other House rejecting such 
a motion. This deadlock may be solved by a joint session, as tentatively 
suggested by Sir Samuel Hoare in his evidence before the Joint Parlia- 
mentary Committee. This will depend upon other factors, one of them 
being whether the Government can carry on with the support of one 
House. It will be difficult to ensure the stability of the Cabinet and 
the establishment of Cabinet responsibility, unless, by convention, 
one of the two Houses (preferably the Upper) is deprived of the power 
,of controlling the Cabinet. In most countries within the British Empire, 
by convention and Usage, the wiU of the Lower House prevails. Referring 
to the Dominion practice. Prof. Keith observes: ‘It is, of course, the 
Lower House that determines the fate of a ministry, and on w'hose favours 
a ministry depends for its creation. The reasons are in part historical, 
the practice being borrowed from the United Kingdom usage, in part 
inevitable. . . . The Upper Houses have no originating financial 

powers and that is enough to debar them from claiming powers over 
ministers.’ See further. Introduction to Part II, Chapter II, under Vote 
OF No COEFIDENOE. 

A third difficulty in the way of the formation of the party system 
and the system of Parliamentary Government in the Federal Legislature 
is due to the fact that there is dyarchy in the centre. The Joint Com- 
mittee endorsed the opinion expressed by the Statutory Commission 
on the working of provincial dyarchy under the old Act, that the sense 
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of responsibility of men must be enormously weakened if the Government 
functions in water-tight compartments, partitioned off by the clauses 
of the constitution. The Legislature in a dyaichy tends to become 
irresponsible as it cannot control certain functions of government which 
are reserved. 

So, apart from the difficulties inherent in the nature of federalism, 
there are three peculiar difficulties in India which lie in the way of the 
formation of the party system and of Cabinet responsibility in the Federal 
Legislature. These are due to (1) the system of communal representa- 
tion; (2) the State representation in the Federal Legislature; and (3) tfie 
systefh of dyarchy in the centre. Having regard to these difficulties, 
it will be very hard for the Governor-General, in spite of his instruc- 
tions, to foster a sense of collective responsibility among his ministers. 

But in the Province, the matter is much simpler. There is no 
dyarchy in the Provincial legislature nor are there State representa- 
tives. Further, all the members have a common interest as all matters 
before the Legislature deal with the Province; whereas in the Federal 
Legislature, as explained above, the members representing a particular 
unit will be interested in advancing the interest of that unit, and will 
have but little in common with the others. The only difficulty in the, 
way of the formation of a strong party system and the establishment of 
Cabinet responsibility in the Provinces is that due to the system of com- 
munal representation. But this difficulty may well be solved in time 
when the ministers realize their responsibilities 9 .nd have acquired the 
habit of joint consultation and deliberation and of acting as a united 
body in face of a critical Legislature. So in course of time, one may 
reasonably expect that in the Provinces at any rate, there will be the 
establishment of a party system and of collective ministerial responsi- 
bility. By the practice of working together for certain common interrat, 
economic and political, the members will acquire the habit of toleration. 
Any clash of interest in the Legislature will tend in future to have an 
economic, rather than a communal, origin; and it may not be unreason- 
able to expect that there will be developed^n the Provincial legislature 
parties which will cut across communal lines. Then collective respon- 
sibility of the ministry will follow, established by constitutional conven- 
tion enforced by usages and practice. 

So far as the Provinces are concerned, one may fairly come to the 
conclusion that given the guidance of sympathetic statesman with 
experience of the English political system, at the head of the Provinci^ 
Government, there is no reason why there should not be established in 
the Provincial legislature the system of Cabinet responsibility founded 
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contribution from State in lieu of, 
s. 139(2) 284 

information by State to Auditor- 
General re., s. 139(3) 284 

appeal to Federal Court by State re. 

contribution for, s. 139(3) 284 

defined, s. 311(2) • 498 

Corresponding Province : 
defined, s. 311(2) 498 

Corrupt Practices : see Disqualifica- 
tions : Flection. 

disqualification for, ss. 2G(d), 69(d), 
108, 175, 176 
power to make provisions re., s. 
291(g) 466,467 

Council of India : see Secretary of 
State. 

abolition of existing, s. 278(8) 452 
see Introduction to Part XI 447 

Council Secretary : 

Part II, Ch. II, Introduction and 
8. 9, notea 59, 70 

Counsellors : see Part II, Ch. H, 
Introduction. 52 

Crimes of Violence : 
special provisions as to, ss. 68, 98 

165, 204 

Criminal Procedure : 

amendment of, against Furopean 
British subjects, s. 108(1 )(e) 227 


amendment to s. 197, Code re. 
protection to public servants, 
s. 271 434 

Crown : sec His Hajesty : His Majes- 
ty’s Representative : Indian 

States. 

government of India by, s. 2 1.5 

and the States, ss. 145-49 290-96 
rights of, in India from Host India 
Company, s. 2, notes 22 

power to disallow Provincial Acts, 
s. 27 112 

power to disallow Federal 9lct3, 
s. 32(3) 118 

functions of, in relation to States, 
a. 2, Prov. 15 

exercise of such functions of, dele- 
gated to Governor, s. 287 460 

expenses for the exercise of such 
functions, s. 145 290 

costs and damages in suits for sucli 
exercise, s. 180 323 

such expenses charged on Federal 
revenues, s. 33(3)(f) 119 

property for purposes of exercise of 
such fimctions, s. 173(2) 31^ 

use of His Majesty’s forces for due 
discharge of such functions, s. 286 

459 

rights and obligations of, in relation 
to State, s. 285 459 


Deadlocks : see Introduction to Part 
II, Ch. Ill 97-100 

Death Sentence : 
power to remit or suspend, s. 295 

475 

Debt : see Loans. 

defined, s. 311(2) 498 

Defence : see Governor-General : His 
Majesty’s Forces in India : Navy 
(Indian) : Naval Discipline Act. 
functions of Governor-General re- 
garding, s. 11 72 

expenditure in respect of, charged 
on Federal revenues, s. 33(3)(e) 

120 

defence services; see Part X, Ch. I 

389 

Deportation ; 

of individual wherever domiciled, 
s. 111(2) 238 

Disability : see Discrimination, 
due to birth, race, descent, etc., 
ss. lll(l)(b), 113(l)(b) 237 

due to sex, s. 275 442 

Discretion : see Governor-General: 
Governor. 

matters in his, explained. Part II, 
Ch. II, Introduction 61 

list of matters in Governor-General’s, 
Part II, Ch. II, Introduction 63 
list of matters in Governor’s, Part II, 
Ch. II, Introduction 64 
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Discrimination : sec British subjects: 
Companies : Disability : Fiscal 
Convention : Legislative Powers : 
Previous Sanction : Reciprocity : 
Ships and Shipping : Subsidy, 
see Introduction to I’avt V, Ch. Ill 

233 

special responsibility to prevent, 
s. i2(e), (f), s. 52(d) 76, 77, 

160 

procedure for Bills involving, in 
taxation, s. 108(1 )(f) 227 

regarding British subjects domiciled 
in the U.K., ss. Ill, 112 237,238 
regarding companies incorporated 
in the U.K., s. 113 239 

regarding ships registered in the 
U.K.,a. 115 241 

by bounty, or subsidy to encourage 
trade, s. 116 242 

reciprocity in, a. 114(1) Prov. 241 
by legislation after this Act, effect 
of, s. 117 244 

regarding professional or technical 
qualifications, s. 1 19 246 

« in Province against goods made in 
another Province, s. 297 476 

regarding medical q ualifications, In- 
troduction to Part V, Ch. Ill and 
8. 120 233, 247 

complaint as to unfair, by railway, 
s. 193 337 

complaint as to mrfair, by Federated 
State, s. 194 338 

Disqualifications : see Members of 
Legislature : Corrupt Practices : 
Election. 

for Federal Legislature, s. 20 108 

removal of, for failure to lodge 
election return, ss. 26(1 )(f), 
69(1 )(f) 109, 175 

for Provincial Legislature, s. 69 174 
removal of certain, for first elections, 
s. 307 489 

District Judges : see Judges ; High 
Court. 

appointing, posting and promotion 
of, s. 254 413 

Dominion Status : see Part III, Ch. 
II, Introduction and Appendix I 

157, 631 

Dualism of Lavr : see Part II, Ch. I, 
Introduction 33-34 

Duties : see Income-tax : Tax. 

on succession and certain taxes how 
distributed, s. 137 277 

on salt, excise and export, s. 140 

285 

and taxes on Federated State, s. 143 

288 

saving of, and taxes in force before 
commencement of Part III, a. 
143(2) 288 

see Seventh Schedule, List I, items 
56, 67 608 


Ecclesiastical Affairs : see Chap- 
lains : Reserved Departments, 
functiems of Governor-General re., 
s. 11 72 

position of Church in India, s. 11 
notes , 72-73 

Educational Grants : 
for Anglo-Indians and .Europeans, 
B. 83 185 

Election : see Corrupt Practices :«Dis- 
qualifications. ' 

provisions as to, by Order in Council, 
s. 291 466 

provisions as to, in the Act : see the 
Fifth Schedule, R. 9, and the Sixth 
Schedule 549, 555 

Emergency : see Governor-General. 
Proclamation of, by Governor- 
General, s. 102 217 

English : 

to be used in Federal Legislature, 
s. 39 lfi8 

to be used in Provincial Legislature, 
s. 85 187 

to be used in High Courts, s. 222 882 

Escheat :^see Bona Vacantia. 

right over property accruing by, or 
lapse, B. 2 notes, s. 174 21, 317 

European British Subject : see 
British Subject. 

Excluded and Partially Excluded 
Areas ; see Special Responsibi- 
lities. 

grants for administration of, charged 
on Federal revenues, s. 33(3)(g) 

120 

dSclared by His Majestj? in Council, 
8. 91 193 

Order in Council regarding, s. 91 (2) 

193 

administration of, a. 92 194 

power of Governor to make regula- 
tions for, s. 92(2) 194 

special responsibilitv of Governor 
for, s. 52(1 )(e) " 160 

Executive Authority of the Federa- 
tion : see ’ Federation : Federal 
Railway Authority : Governor- 
General: Tribal Areas, 
to be exercised by Governor-General, 
s. 7 . 65 

extent of, s. 8 66 

exercise of, in Province or Federated 
State, 8. 122(3) 256 

delegation of powers in matters 
under, s. 124 257 

directions by, to Province re. main- 
tenance of military communica- 
tions, s. 126(3) 259 

giving directions by, to Province re.' 
Federal Act, s. 126(1), (4) 258, 

259 

borrowing powers of, on security of 
Federal revenues, 3. 162 303 
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ezteilsion of, to grant sale etc. of 
His Majesty’s property, s. 175(1) 
• ■ 318 

contracts made in the exercise of. 

how made, s. 175(2) 318 

in respect of railways, how exercised. 

8. 181 * 328 

limits of extension of, in Federated 
State, 8. 294(1) 469 

not to derogate from grant of land 
•pr of right respecting land or land 
revenue, s. 300(1) 480 

not to discontinue or reduce pension, 
B. 300(2) 480 

Executive Authority of Federated 
State : see Federated State, 
to secure respect for Federal laws, 
s. 122 256 

Executive Authority of Province : 
see Governor : Loans, 
to be exercised by the Governor, 
s. 49 158 

«oo-extenaive with legislative powers, 
s. 49(2) 158 

to secure respect for Federal laws, 
122 256 

borrowing powers of, on security of 
Provincial revenues, s. i03 303 

to extend to grant, sale etc. of His 
Majesty’s property, a. 175(1) 318 
not to derogate from grant of land 
or of right respecting land or land 
revenue, s. 300 480 

not to discontinue or reduce pension, 
s. 300(2) 480 

Existing Indian Law : 
to continue until altered or amendetl, 
s. 292 467 

adaptation of, bv Order in Council, 
s. 293 468 

definition of, s. 311(2) 498 

continuance of certain provisions of 
old Act during transition, s. 317 

512 

Expenditure Charged on Revenues 
of Federation ; 

defined, s. 33(3) 119 

.not to be submitted .to vote of Legis- 
lature, s. 34(2) * 123c. 

expenses of Railway Tribunal, s. 

196(8) 339 

sums prescribed as grants in aid to 
Provinces, s. 142 ■ 287 

certain pa 3 'ments made to Federated 
States, s. 148 295 

adjustment in respect of certain, 
8. 166 300 
salaries etc. of Auditor-General, 
8. 166(4) 308 

salaries etc. of Auditor of Home 
Accounts, s. 170(6) 310 

amount payable to railway by 
Secretary of State on arbitration, 
s. 197(2) 340 

pay Md pensions of persons in His 
Majesty’s forces, s. 237 392 


salary of persons serving Federation, 
8. 247(4) 406 

pension of retired .Judges of High 
Court, s. 253(2) 412 

expenses of Federal Public Service 
Commission, s. 268 428 

costs of official’s successful defence 
in suit, s. 270(2) 433 

portion of expenses of Secretary of 
State’s department, s. 280(3) 452 

Expenditure Charged on Revenues 
of Province : ^ 

defined, s. 78(3) 181 

not to be submitted to vote of Legis- 
lature. s. 79(1 ) 182 

salaries of Provincial Auditor-Gener- 
al, .s. 107(1) 308 

salary of persons serving Province, 
s. 247(4) 416 

salaries etc. of superior officials 
appointed before 1 April 1924, 
8. 250(1) 418 

expenses of Provincial Public Ser- 
vice Commission, s. 208 428 

cost of official’s successful defence 
in suit, s. 270(2) 43^ 

salaries of members of Court of 
.Appeal in revenue matters, s. 290 

476 

External Affolrs : see Reserved De- 
partments. 

functions of Governor-General re., 
s. 11, and notes 72 

control of British Foreign office 
over, 8. 11 notes 72 

Extradition : 

See Part II, Ch. I, Introduction 

41-42 

Extra-Territoriality : 

of Indian Acts, s. 99(2) 207, 209-10 

Family Pension Funds ; see Pen- 
sions. 

provisions as to, s. 273 438 

Federal Court : see Chief Justice of 
India. 

original jurisdiction by, in dispute 
re. Federal authority over State, 
s. 128(2) Prov. 260 

jurBdiction of, excluded in com- 
plaints re. water supplies, s. 133 

264 

appeal to, by Ruler of State re. 

corporation tax, s. 139(3) 284 

establishment and constitution of. 
Introduction to Part IX, Ch. I, 
and a. 200 348, 352 

appointment of Chief Justice of 
India and Judges, ss. 201-02 354 
seat of, s. 203 355 

original jurisdiction of. Introduction 
to Part IX, Ch. I and s. 204 355 
appellate jurisdiction of, a. 206 357 
power of Legislature to enlarge 
appellate jurisdiction of, s. 206 

359 
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-appellate jurisdiction from State 
Court, s. 207 363 

appeal to His Majesty in Council 
from, s. 208 363 

appointments to staff of, s. 242(4) 

400 

form of judgment by, on appeal, 
s. 2UU 368 

enforcement of decrees of, and pro- 
cedure, s. 210 368 

letters of request by, to State Court, 
s. 211 369 

lav declared by, to be binding, 
s. 212 370 

advisory jurisdiction of, s. 213 370 
rules regulating practice and pro- 
cedul’e of, s. 214 370 

delivery of judgment by, s. 214(4) 

371 

proceeding in, to be in English, 
s. 214(5) 371 

Federal Legislature to provide for 
ancillary powers of, a. 215 371 

administrative expenses of, s. 216 

372 

no right of appeal from court out- 

"* side British India to, s. 218 372 

Supreme Court, Introduction to 
Part IX, Ch. I 351 

executive authority of, Introduction 
to Part IX, Ch. I 350 

appointments to staff of, s. 242(4) 

400 

establishment of, before Federation 
constituted, s. 318 (1) 512 

Federal Emoluments ; see Income- 
tax. 

defined, s. 138(4) 279 

taxes payable in respect of, s. 138(1) 

278 

Federal Government : see Federa- 
tion : Federal Railway Authority, 
conduct of business of, s. 17 86 

control over certain railway officers 
by, s. 181(3) 328 

Federalism : 

characteristics of. Part II, Ch. I, 
Introduction 29-31 

Federal Legislature : see Acta : 
Assent : Bills : Budget : Go\'8mor- 
General: Joint Sitting: Legisla- 
tive Powers : Member : Previous 
Sanction : Privilege, 
constitution of, s. 18 102 

sessions, prorogation and dissolution 
of, s. 10 103 

officers of, s. 22 106 

rules of procedure in, s. 38 126 

proceedings to be conducted in 
English in, s. 39 _ 128 

restrictions on discussion in, s. 40 

129 

power of, to legislate for two or more 
Provinces, s. 103 

courts not to enquire into validity 
of proceedings in, s. 41 129 


co-existence with executive • autho- 
rity of Federation, s. 8(l)(a) 66 

power -of, over British India or 
Federated State, s. 99 207 

extent of power of, to legislate for 
States, s. 101 215 

allocation of seats ifi. Part H, 
Cli. II, Introduction 89 

party system in. Part JI, Ch. II, 
Introduction and Appendix II 
91,Ji39 

procedure in. Part II, Ch. II, In- 
troduction 93 

prevention of deadlocks in. Part II, 
Ch. II, Introduction 94 

relation of two Houses in. Part II, 
Ch. II, Introduction 99 

Acts of, conferring rights and duties 
on Province or State, s. 124 257 

limit to legislative power of, over 
Federated State areas, s. 294(1) 

469 

Federal Railway : see Railway. 

meaning of, s. 311(2) 500 

Federal Railway Authority : see 
Executive Authority of the Fe- 
deration Arbitration : Conl|)eti- 
tion : discrimination, 
to exercise executive authority in 


respect of railways, s. 181 328 

composition of, s. 182 329 

appointment, qualifications etc. of 
members of, s. 182(2) 329 

directions and principles to be ob- 
served by, s. 183 330 


decision of disputes between Federal 
Government and, s. 183(2) 330 

special responsibility of Governor- 
General in matters entrusted to, 
%. 183(4) 330 

rules as to conduct of business 
between Federal Government and, 
s. 184 331 

to transmit information to Federal 
Government or Governor-General, 
s. 184(2) 331 

land acquisition, contracts and 
working agreements by, s. 185 

332 

finance of, S.J86 333 

• provisions as to sums payable to 
Federation by, s. 187 334 

investments of funds of, s. 188 335 
transfer of ,i’ailwny depreciation 
funds etc., s. 189 336 

audit of accounts of, and annual 
report by, s. 100 336 

to prevent unfair competition be- 
tween railways, s. 193(1) 337 

complaint by or against Federated 
State against or by, s. 193(2) 337 
notice of construction of railways 

by, s. 195 338 

arbitration between railway com- 
pany and, s. 197(2) 340 

transitionol provisions re., s. 199 
notes 342 
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control over persons in railway 
services by, s. 242(1), (2) 399 
establishment Of, before Pederntion 
constituted, s. 318 and 320 notes 

S12, 517 

Federated State : see Cash Contri- 
butions : Federal Railway Autho- 
rity : Gu£wantee : Indian States : 
Instrument of Accession : Intro- 
duction to Part II, Ch. I : Para- 
9nountoy : Ruler. 

condition of accession of, ss. 5(2), 6 

43,45 

Instrument of Accession by, ss. 5, 

6 43, 45 

defined, s. 0(8) 46 

advantages of, Part II, Ch. I, In- 
troduction 42 

if, has international status. Part II, 
Ch. I, Introduction 38 

internal and external sovereignty of. 
Part II, Ch. I, Introduction 39 
representatives in Legislatvne of, 
. s. 18 103 

agreement between Governor- 
General and, re. functions, s. 
124(1) 257 

diJection by Governor-General to 
Ruler of, a. 128(2) t 260 
dispute between, and Federation re. 
Federal authority over, s. 128(2) 
Prov. 260 

appeal by, to Federal Court re. 
contribution for capitation tax, 
s. 139(3) 284 

cash contribution by, s. 147(5) 292 
value of privileges or immunities of, 
s. 147(6) 292 

certain payments to, charged on 
revenues of Federation, s. 148 
‘295 

payments to, set off, s. 149 296 

duty of, towards Railway Authority, 
s. 193 337 

determination of disputes between 
Railway Authority and, s. 193(2) 

337 

rights and obligations of Crown 
and, s. 285 459 

Federation : see Executive Authority 
of the Federation ! Federal Rail-, 
way Authority : Instrument of 
Accession. 

Proclamation of, s, 5 43 

revenues of, s. 136 • 276 

power of, to confer powers on 
Province or State, s. 124(1) 257 
grant from, to certain Provinces, 
s. 142 287 

to supply Secretary of State with 
funds, s. 157 300 

date of establishment of, s. 320(1) 

517 

reference by, to Federal Court of 
dispute with State, s. 128(2) 
Prov. 260 

y permanence of the. Part II, Ch. I, 

‘ Introduction 33 


Final : 

decision of Governor-General on 
refusal of loan to Province, s. 
163(3) 304 

decision of Governor as to action 
in his discretion or individual 
judgment, ss. 9(3), 50(3) 69, 158 
decision of Federal Court re. corpo- 
ration tax, B. 139(3) ' 284 

Fiscal Convention : see Discrimina- 
tion : Reciprocity. 

Indian Fiscal Convention, s^ 11 
notes; Introduction to Part XI 
75, 448 

Foreign Jurisdiction : see His 
Majesty : Prerogative. • 
authority over subjects in Indian 
States, s. 99 notes 207-13 

extra-territorial jurisdiction, s. 99 
notes and s. 218 notes 207-13, 
372-73 

relinquishment by Crown of power 
in areas within States, s. 294(1), 
(4) 469-70 

powers of Crown under. Orders in 
Council, s. 294(4) 475 

appeal to High Court under. Act 
s. 218 notes 372-73 

Forest Service : 

recruitment for, s. 266(2) 425 

Franchise : 

provisions as to, by Order in Council, 
s. 291 466 

provisions as to, in the Act, see the 
Sixth Schedule 555 

Freedom of Discussion : see Privi- 
leges. 

Part II, Cli. Ill, Introduction, ss. 
28, 71 102, 113, 176 

Freedom of Speech : see Privileges. 
Part II, Ch. Ill, Introduction, ss. 
28, 71 102, 113, 176 

Free Trade : 

between Provinces, s. 297 476 

Fundamental Rights : 
s. 298, notes 478-79 

Goods : 

defined, s. 311(2) 498 

Governor : see Bills : Governor’s Act : 
Governor-General : Instrument of 
Instructions : Ordinances : Pro- 
clamation : Provincial Legisla- 
ture. 

special responsibilities of. Part III, 
Ch. II, Introduction and s. 52, 

151, 160 

special powers re. police and terro- 
rism, Part III, Ch. II, Introduc- 
tion and ss. 56, 57 153, 163, 164 
and Secret Intelligence Reports, 
Part III, Ch. II, Introduction 
and s. 68 153, 165 

to foster joint responsibility among 
ministers. Part III, Ch. II, In- 
troduction and s. 175(3) 154, 318 
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suminaTy of power of, Part III, 
Cli. I, Introduction 145 

appointment of, s. 48 157 

superintendence of Governor-Gener- 
al over, s. 54 162 

message to legislature by, a. 63(2) 

171 

legislative power of, ss. 88-90 

189-92 

power to disallow discriminatory 
regulations, s. 119(3) 246 

power to make rules re. Fifth and 
•Sixth Schedules, B. 20, Fifth 
Schedule 551 

order by Governor-General to, s. 

126(4), (5) 259 

arran^nent between Viceroy and, 
re. functions in relation to States, 
s. 287 460 

person acting as, s. 304 and Third 
Schedule, K. 5 486, 545 

secretarial staff of, s. 305 486 

protection of, from proceedings, 
s. 306 487 

allowances and custom privileges 
of. Third Schedule 544 

Governor’s Act ; sec Governor : Le- 
gislative Powers of Governor : 
Proclamation. 

Governor-General : see Defence : \'' 
Discrfitidri : His Majesty’s Repre- 
sentative : Individual Judgment : 
Legislative Powers of Governor- 
General ; Ministers : Proclamation; 
Tribal Areas, 

appointment of, s. 3 24 

leave of absence to, s. 3 notes 25 
powers of Governor and. Introduc- 
tion to Part II, Ch. II 51 , 54, 55 
position in India and in the Domi- 
nions of, 52-53 

and ministers. Introduction to Part 
II, Ch. II and s. 9 56, 57, 6?„ 

special responsibilities of, s. 12 "76 
functions of, s, 7 '65 

power to prevent grave menace to 
peace and tranquillitv, s. 12(1 )(a), 
s.l26(5)ands. 129(5)76,259,261 
jurisdiction of, over subject of 
Indian States, s. 99, notes 209 
extra-territorial authority of, s. 99, 
notes 208-10 

power to disallow discriminatory 
regulations, s. 119(3) 246 

directions by, to Ruler of State, 
s. 128(2) 260 

person acting as, s. 304 and Third 
Schedule, R. 5 486, 545 

secretarial staff of, s. 305 486 

protection of, from proceedings, s. 

306 487 

proceeding against, by Order in 
Council, 3. 309(3) 495 

functions in relation to Reserve 
Bank of India, ss. 162, 163 

297-99 

and Railway Authority, ss. 182, 

183 329-31 


rights and liabilities of, ’during 
transitory period to vest in Federa- 
tion, s. 319 • 513 

power to make rules re. Council of 
State and Federal Assembly, First 
Schedule, R. 27 ^ 527 

Governor- Geneifal’s Act : see Go- 
vernor-General : Legislative Power 
of Governor-General. * 

Grant ; , 

by Federation or Province for the 
purposes of India, s. 150 296 

by Federation to certain Provinces, 
8. 142 287 

Gratuities : see Allowance : Compen- 
sation : Pensions. 

Guarantee : see Loans, 
defined, s. 311(2) 498 

by Federation of loan to Province, 
s. 163(2) 304 

by Federation of loan to Federated 
State, s. 164 305 

liability of Secretary of State m 
Council on, s. 178 320 

High Commissioner ; * 

appointment and duties of, s. 302 

483 

conditions of service of and pensions 
of existing staff of, s. 252 411 

appointment to staff of, s. 251 410 

Federation or Province to provide, 
with money for pensions, s. 517 
(2) 301 

High Court : 

defined, s. 311(2) 498 

in Federated State, s. 217 372 

excludes High Court in Federated 
State, s. 311(2) 498 

High Court in British India : see 
Part IX, Ch. II. 

meaning of, s. 219 375 

appointment of Chief Justice and 
Judges of, ss. 220, 221 376, 378 
appointment to staff of, s. 242(4) 

400 

jurisdiction and powers of, ss. 223, 
224 .* 379-81 

• extrarprovincial jurisdiction of, ss. 
230, 231 283-85 

no original jurisdiction in revenue 
matters, s. §26 382 

administrative functions of, s. 224, 

379 

power of superintendence over 
courts, s. 224 379 

power of Federal Legislature to 
affect jurisdiction of. Seventh 
Schedule, List I, item 53 608 

transfer to, of cases involving vali- 
dity of legislation, s. 226 381 

administrative expenses of, s. 228 

382 

power of His Majesty to constitute 
or reconstitute, s. 229 383 
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Hi8 Majesty : see Crovm : Indian 
States : Orders in Council : Royal 
Prerogatives His Majesty’s Re- 
presentative. 

eKercise of functions of Crown in its 
relation to States by, s. 2(1) Prov. 

• ^ 15 

contracts in the exercise of such 
functions by, a. 180 323 

expenses required for such exercise 
charged on revenues, s. 33(3){f) 
• 120 
payment for such expenses as stated 
by Viceroy to, s. 145 290 

appointment of Governor-General 
by,s.3 24 

acceptance of Instrument of Acces- 
sion by, ss. 6(1), 147(2), (7) 
45, 291, 293 
appointment of Governor by, s. 48 
• 157 

proclamation of Federation in India 
by, s. 5 43 

right of, to remit cash contributions, 

• S3. 146, 147 291 

lands and buildings vested in, s. 172 

313 

oyier property vested in, s. 173 315 
grant or sale of property vested in, 
s. 175 t 318 

control as to defence appointments 
by, s. 233 391 

grant of commission to forces in 
India by, ss. 234, 313(2) Prov. 
(iii) 392, 507 

power of, under Foreign Jurisdic- 
tion Act, s. 294 469 

power of, to relinquish jurisdiction 
in State, s. 294(1), (4) 

469, 470 

to determine court to try Bytish 
subjects for offences in States, 
s. 294(7) 471 

power of, to grant pardon or remis- 
sion, s. 296 476 

power of, to amend this Act in 
certain matters, s. 308(4) 491 

power of, to remove difficulties by 
Order in Council, s. 310 496 

His Majesty in Council : see Appeals : 

• Federal Court: High Court, 
prerogative right of, \o grant special 

leave to appeal, s. H0(b)(iii) 229 
appeal from Federal Court to, s. 208 

363 

Federal Legislature's power to affect 
right of appeal to, s. 218 372 

law declared by, binding on all 
courts, s. 212 370 

power to vary Table of Seats of. 
First Schedule, R. 13 535 

His Majesty’s Forces in India ; 
see Complaint: Defence: Navy 
(Indian) Naval Discipline Act. 
appomtment of Commander-in- 
Chief over, s. 4 26 

pay and allowances of Commander- 
in-Chief, s. 232 390-391 


grant of commissions in, ss, 234, 
313(2) Prov. (iii) 392, 507 
pay etc. of, charged on Federal 
revenues, a. 237 392 

extra-territorial operation of law for 
naval, military or air force, a. 
99(2)(e) 207 

application of Naval Discipline Act 
to Indian Naval Forces, s. 105 

219 

control of Secretary of State re. 

conditions of service in, s. 235 392 
appeal to Secretary of State by 
member of, s. 236 392 

property held in connection with, in 
Burma before separation, s. 173(5) 

316 

civilians comiected with, to have 
rights of members of, s. 238 392 

appointment of King’s Indian Ca- 
dets, s. 239 392 

use of, for functions of Crown re. 
Indian States, s. 286 459 

His Majesty’s Representative : see 
Crown : Governor-General : His 
Majesty: Indian States: Rulen 
Viceroy. 

appointment of, s. 3(2), (3) 24 

arrangements for exercise of func- 
tions relating to States bv, s. 287 

460 

contracts for purposes of, s. 177(2) 

320 

powers exercised by, s. 2(1) Prov. 15 
power re. railways in non-federated 
States, s. 198 341 

power of, to ask for armed forces 
from Governor-General, s. 286 459 
proceedings against, by Order in 
Council, B. 309(3) 495 

protection of, from proceedings, s. 
300 487 

Immunities : see Cash Contributions: 
Indian States. 

value of, enjoyed by States, s. 147, 
notes 293-95 

Imperial Preference : see Preference. 
S. 11 notes 72 

Income-tax : see Agricultural In- 
line: Duties: Niemeyor Report: 
Taxes. 

relief from Federal, on income in 
theU.K., s. I08(l)(g) 227 

distribution of proceeds of, by 
Order in Council, Part VIT, Ch. I, 
Introduction and s. 138 271-72 

278 

relief from Federal, on income in 


Burma, s. 159 302 

exemption of pensions to persons 
outside India from, s. 272 437 

India : see British India, 
includes territorial waters, s. 2, notes 

18 

territorial limits of, s. 2, notes 18 

defined, s. 311(1) 497 
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Indian Church Act 17 & 18 Geo. 5, 
c. 40 : see Ecclesiastical Affairs. 

Indian Medical Service : 
officers in, qualified to practice, 
s. 121 249 

Indian Navy ; see Navy (Indian). 

Indian .States : see Cash Contri- 
butions : Crown : Federated States : 
Immunities : Paramountey : Ruler, 
defined, s. 311(1) 497 

conditions of accession to Federa- 
tion by, ss. 5, 0 43-65 

classification of, Part II, Ch. I, 
Introduction 35 

relation* betw'een Paramount Power 
and. Part II, Ch. I, Introduction 

40 

internal and external sovereignty 
of. Part II, Ch. I, Introduction 

39 

and International Status, Part II, 
Ch. I, Introduction 38 

Crown in its relation to, see under 
Cronm. 

•"exercise of functions of Crown in its 
relation to, as. 33(3), 145, 173(2), 
285 119, 290, 316,459 

audit of accounts of Crown in rela- 
tion to, s. 171 311 

rights and obligations of Crown in 
relation to, vmaflected by 459 
contracts re. functions of Crown in 
relation to, s. 180 323 

legislation by Federal Legislature 
for, s. 101 215 

remission, of payments due from, 
S3. 140, 147 291 

railways in non-Fedorated, s. 198 

341 

Individual Judgment : see Governor- 
General : Governor : Special Res- 
ponsibility. 

explained. Part II, Ch. II, Intro- 
duction 61, 64 

List of matters in Governor- 
General’s, Part II. Ch. II, Intro- 
duction 64 

Governor’s, Part II, Ch. II. Intro- 
duction 64 

Insanity : see Disqualifications.* 
disqualification for, ss. 2G(b), 09(b), 
Sixth Schedule, R. 4 108, 174 

556 

Instrument of Accession : see In- 
dian State : Federated State, 
contents of, s. 0 45-49 

acceptance of, by His Majesty, s. 

6(1), (4) . . „ 

amendment of Act without affect- 
ing, ss. 6(5), 45(4) 46, 138 

certain conditions to be fulfilled 
before acceptance of, s. 147(7) 

293 

excluding provisions re. water sup- 
ply complaints, s. 134 264 


Instrument of Instructions : see 
Governor-General : Governor, 
provisions as to GoTOrnor-General’s, 
s. 13 81 

provisions as to Governor’s, Port 
III, Ch. II, Introduction and s. 53 
, • 152, 162 

Internal Trade : 

prohibition of restriction, on, s. 297 

476 

International Agreement : wee 
Treaty. 

Inter- Provincial Council : 
establishment of, by Order in 
Council, s. 135 265 

Irrigation : 

appointment of persons to posts 
concerned with, s. 245 403 

Joint Services and Posts : 

s. 263 420 


Joint Sitting : see Budget: Dead- 
lock: Federal Legislatui'e : Pnjr 
vincial Legislature. 

Federal Legislature : — 

when convened for Bills, s. 31 115 
when convened for domaftds, 
8. 34,(3) 123 

when Bill deemed to be passed at, 
s. 31(4) 116 

who to preside at, s. 38(4) 128 

rules of procedure regarding, 
s. 38(2) 127 

Provincial Legislatm'e : — 

when convened for Bills, s. 74(2) 

178 


when Bill deemed to be passed at, 
s. 74(3) 178 

rules of procedure regarding, 

• s. 84(3) 187 

who to preside at. s. 84(4) 187 

Judges : see District Judges: High 
Court: Federal Court, 
of Federal Court : 

qualifications of, a. 200 352 

appointment, salaries etc. of, ss. 

201-02 354 

removal of, s. 200(2) Prov. 353 
Orders in Council re., s. 218 notes 
.* 373 

*'of High Court: 

qualifications of, s. 220 376 

appointment, salaries of, ss. 220-21 
376-77 


removal of, s. 220(2) Prov. (b) 376 
appointed before commencement 
of Partin. 3. 231(1) 384 

salaries, leave and pension of 
certain, s. 253 411 

Orders in Council re., s 231 notes 

385 


Judicial Committee : see Privy 
Coimcil. 

Judicial Officers : see District Judge, 
special provisions as to, ss. 253-56 

411-15 
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Judicial Sesrvice : see District Judge, 
subordinate — appointments to, s. 
255 • ■ 413 

Ji^^ciary : see Federation : Federal 
Court Judges 

position ef, in a Federation, Intro- 
duction to FarttlX, Ch. I. 345 
position of, in the Dominions, 
Introduction to Part IX, Ch. I 

345 

Jurisdiction: see High Court; Fe- 
deral Court: Legislative Powers, 
of Federal Court: 

excluded in complaints re. water- 
supplies, s. 133 264 

original, s. 204 355 

appellate, ss. 205, 207 357, 363 
power to enlarge appellate, s. 200, 

359 

advisory, s. 213 370 

of High Court : 

of existing High Courts, s. 223 379 
to transfer certain cases, s. 225 381 

*' in revenue matters, s. 226 382 

extra-provincial, s. 230 383 

of Legislatures: 

I see Legislative Powers. 

Jute Duty : see Duties; Xiemeyer 
Report. 

allocation of, to jute-growing Pro- 
vinces, s. 140(2) 285 

Niemeyer Report, Part VII, Ch. I, 
Introduction 275 

King in Council ; see Order in 
Council; Privy Council. 

Land : 

protection of grant of, or land 
revenue for services, a. 308 480 

Land Acquisition : 
for Federal purposes, s. 127 259 

for Federal Railway Authority, s. 
185 332 

Lands and Buildings : see Property, 
vesting of, in Federation or Pro- 
vince, s. 172 313 

Laws : see Bills: Fxisting Law: 
Federal Legislature : Legislative 
Powers: Provincial Legislature. * 
subject matter of Federal and Pro- 
vincial, s. 100 213 

inconsistency between Federal, Pro- 
vincial and State, s. 107 223 

prescribing professional or technical 
qualifications, s. 119(2) 246 

restricting free interprovincial trade 
void, E. 297 476 

League of Nations : 
position of India in. Appendix I. 

637 

Legislative Lists : Seventh Schedule: 
List I — Federal Legislative List, 604 
List II — Provincial Legislative List, 

608 


List III — Concurrent Legislative 
List 612 

Legislative Powers of Governor- 
General : see Governor-General: 

Ordinance: Proclamation, 
to enact Governor-General’s Act in 
certain circumstances, a. 44 136 

effect of such Act, s. 44(3) 136 

validity of, how decided, s. 44 n. 137 

Legislative Powers of Governor : 
see Governor: Ordinance: Pro- 
clamation. ^ 

to enact Governor’s Act in certain 
circumstances, s. 90 191 

effect of such Act, s. 90(3) 192 

dm'ation of, made after Proclama- 
tion, s. 93(4) 197 

validity of, how decided, s. 44 n. 137 

Legislative Powers of Legislature : 
see Discrimination : Federal Legis- 
latui'e: Previous Sanction: Pro- 
vincial Legislature : Residuary 
Powers. 

distribution of, ss. 99—107 207-26 

Residual, see Residuary Powers. 
(Federal) over Briti.sh India or 
Federated States, s. 99 207 

co-existence with executive author- 
ity of Federation, s. 8(l)(a) 66 

limitation of, over States, s. 102 217 
limits of, over certain Federated 
State areas, s. 294(1) 469 

(Provincial) co-existence with exe- 
cutive authority of Province, s. 
48(2) 157 

Restrictions : 

re. British subjects domiciled in 
the U.K., ss. Ill, 114, 117 
237, 240, 244 
re. discriminatory taxation on 
British subjects and companies, 
ss. 112, 117 238, 244 

re. companies registered in the 
TJ.K., ss. 113, 117 239, 244 

re. disability by reason of race, 
religion, birth, colour etc., ss. 
114, 117, 298 240, 244, 477 

re. laws affecting Sovereign, Royal 
Family, Succession to Grown, 
Sovereignty over India etc., s. 
110(b) 229 

ve. ships and aircraft registered in 
the U.K., ss. 115, 117 241, 244 
re. British shareholders etc. in 
Indian companies, ss. 114, 117 
240, 244 

re. professional and technical qua- 
lifications, s. 119 246 

re. medical qualifications, s. 120 

247 

re. Governor-General’s or Gover- 
nor’s power to deal with civil 
officials, a. 241(5) 398 

against freedom of internal trade, 
s. 297 476 

re. persons acquiring or disposing 
of property or carrying on 
business etc., s. 298 477 
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re. extinction of right to land or 
*■ land revenue without previous 

sanction, s. 299(3) 480 

re. compulsory acquisition without 
compensation, s. 299 479 

in derogation of grant of land, land 
revenue or pension, s. 300 480 
re. power of Governor-General in 
Cpuncil to borrow, s. 316 511 

Legislative Procedure : see Federal 
Legislature : Provincial Legisla- 
ture. 

priMsions as to introduction etc. of 
Bills, (Fed.) s. 30, (Prov. ) s. 73 

114, 177 

joint sittings of both Chambers, 
(Fed.*) a. 31, (Pi-ov.) s. 74 

115. 178 

assent to Bills and Disallowance, 
(Fed.) a. 32, (Prov.) s. 75 

117. 179 

previous sanction to introduction 
etc. of Bills, ss. 108-09 227-29 

Legislature : see Federal Legislature: 

Provincial Legislature. 

■^courts not to inquire into proceed- 
ings of, ss. 41, 87 129, 188 

views of, before alteration of boun- 
daries or creating of new Pro- 
vinces, s. 290(1) Prov. 465 

Loans : see Guarantee : Secretary of 
State. 

no, by Secretary of State in Council 
after commencement of Part III, 
s. 161 303 

by Federation to Province, s. 163(2) 

304 

by Province outside India with 
consent of Federation, s. 163(3) 

304 

consent to, by Federation withheld, 
s. 163(4) 304 

by Federation to Federated State, 
s. 164 305 

liabilities of Secretary of State for, 
s. 178 320 

no taxation on interest on, payable 
in sterling, s. 178(3) 321 

Local Authority : 
existing tax or duty imposed by, 
to continue imtil repealed, ^ 143 
(2) 288 

^ Local Government : 

defined, s. 311(2) 499 

Magistracy : 

subordinate criminal, s. 256 415 

Medical Qualifications : , see Quali- 
fications. 

Members of Legislature : see Fe- 
deral Legislatme: Provincial Le- 
gislature: Qualifications, 
oaths of, (Federal) s. 24, (Provin- 
cial) s. 67 108, 173 

vacation of seats of, (Federal) s. 26, 
(Provincial) s. 68 108, 173 


disqualifications of, (Federal) s. 26, 
(Provincial) s. 69 108, 174 

penalty, for voting, by, when dis- 
qualified, (Federal) s. 27, (Pro- 
vincial) s. 70 112, >76 

privileges etc. of, (Federal) s. 28, 
(Provincial) ^71 • 113, 176 

salaries and allcwances of, (Federal) 
s. 29, (Provincial) s. 7g 114, 177 

Message: see Governor-General: 

Governbr. • 

power of Governor-General to send, 
s. 20(2) 104 

power of Governor to send, s. 63(2), 

171 

Military Communications : see De- 
fence : 

maintenance of, by Federal direc- 
tions, s. 126(3 ) 259 

Military, Naval, Air Force Works ; 
power of Federation to construct, 
s. 126(3) Prov. 259 

Ministers : see Governor-GenertS.: 
Governor : Cabinet Government, 
council of. Part II, Ch. II, Introduc- 
tion 59-60 

appointment and salary of, Part II, 
Ch. n,*Introduction, and ss. 9 and 
10 (Federal), ss. 50, 51 (Provin- 
cial) 60, 69, 71 158-159 

vote of no confidence in. Part II, 
Ch. II, Introduction and Appen- 
di.K II 57-58,639 

Cabinet Besponsibility and. 
Appendix II 639 

Minorities : 

special responsibility to safeguard 
interests of, ss. 12(l)(c), 52(1) 
(b) 76, 160 

Minor Railway ; see Railway. 

definition of, s. 311(2) 500 

Nationality (British) : 

Indian Legislatures not empowered 
to make laws affecting, s. 1 10(b) (i) 

229 

Naval Discipline Act: see Kavy 

, (Indian). * 

Indian Legislatures not empowered 
to make laws afiecting, s. 110(b)(i) 

229 

may be made' applicable to Indian 
Naval Forces by Federal Legisla- 
ture, s. 106(1) 219 

Naval, Military, or Air Force : see 
His Majesty’s Forces in India. 
Federal laws applicable to members 
of, wherever they may be, 
8. 99(2)(e) 207 

Navy (Indian) : see Naval Discipline 
Act. 

application of Naval Discipline 
Actto, S.103 219-20 
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power of Indian Legislatures to 
make laws affecting, s. 110 229, 
. -231-32 

position of, s. 110, notes 231-32 

Net Proceeds ; see Proceeds. 

of succession and stamp duties, 
s. 137 t 277 

of salt, excise or export duty payable 
to Provinces or Federated States, 
s. 140(1) 285 

df export duty on jute, s. 140(2) 285 
defined, 6. 144(1) 289 

New Provinces : see Provinces. 
Governor’s, Part III, Ch. I, 
Introducton 145-48 

creation of, of Orissa and Sind by 
Order in Council, s. 280 463 

creation of, and alteration of 
boundaries by Order in Council, 
s. 200 465 

Nlemeyer Report : 

Port VII, Ch. I, Introduction 275 

No Confidence; see Ministers. 

North-West Frontier Province : 


see Provinces. 

ednstitution of, s. 8, notes 68 

a Governor’s Province, s, 46 148 

grant to, s. 142 Prov. 287 

Oath : 

includes affirmation, s. 311(7) 501 

forms of, or affirmation. Fourth 
Schedule 545 

Octroi : 

not prohibited, s. 297 477 


Office of Profit : see Disqualification, 
disqualification os member of liolder 
of, ss. 26(l)(a), 09(l)(a) 108, 174 
certain holders of, not disqualified 
for first elections, s. 307 489 

Officials : see Public Servants. 

Official Residence : 
concurrence to sale of, by Governor- 
General or Governor, s. 175(1) 


Prov. 318 

rder in Council : Ifse His Majesty 
in Council. • 

meaning of, s. 1, notes 11 

List of. Appendix III 643 

re. excluded areq^ and partially 
excluded areas, s. 91 193 


suspension of operation of certain 
sections of Part V, Ch. Ill by, 
where reciprocity, a. 118 244 

on complaints as to interference 
with water supplies, s. 131(5) 262 
establishment of Later-Provincial 
Cornell by, s. 135 285 

distribution of proceeds of income- 
tax between Federation, Pro- 
vinces and States by, s. 138 278 
re, relation of Rurma monetary 
system with India by, s. 168 301 


re. relief ' from Federal income-tax 
on Burma income, s. 159 302 

provisions as to customs duties on 
India-Burma trade by, s. 160 302 
re. duties on goods imported into or 
exported from India or Burma, 
s. 160 302 

re. purposes for which lands and 
buildings vested in His.Maiestv 
s. 172(5) 315 

provisions os to family pension 
funds by, s. 273 ' 438 

existing personnel of Secretary of 
State’s establisliment and deter- 
mination of allowances etc. by, 
ss. 281, 282 453,454 

re. Aden, s. 288 * 460 

creation of new Provinces of Sind 
and Orissa by, s. 289 463 

creation of new Provinces and 
alteration of boundaries by, 
8. 290 465 

provisions as to franchises and 
elections by, s. 261 466 

adaptation of existing Indian laws 
etc. by, s. 293 468 

amendment of certain provisions of 
the Act by, s. 308 490 

how made, revoked or varied, 
B. 309 494 

power of His Majesty to remove 
difficulties during transition period 
by, 8. 310 496 

adaptation of Acts of Parliament to 
India by, s. 311(5) 501 

legislation to modify, s. 311(6) 501 

Ordinance : see Legislative Powers of 
Governor-General : I.«gislative 

Powers of Governor, 
power of Governor-General to issue 
Ordinances when Federal Legisla- 
tion not in session, s. 42 133 

effect of such Ordinance, s.42(2) 133 
at any time to discharge his function 
s. 43 135 

effect of such Ordinance, s. 43(3) 135 
power of Governor-General to control 
Governor’s Ordinances, s. 88(1) 
Prov. (b) 189 

power of Governor to is.sue Ordi- 
nance : 

when Provincial Legislature not in 
session, s. 88 189 

effect of such Ordinance, s. 88(2) 

189 

subject to instructions from Go- 
vernor-General in certain cases, 
s. 88(1) Prov. (b) 189 

reference to Acts includes refe- 
rence to, 8. 311(6) 501 

validity of, how decided, s. 
44 notes. 137 

Orissa : 

a Governor’s Province, Introduction 
to Part III, Ch. I and s. 46 

146, 149 

adjustment of property regarding, 
s. 173(b) 315 



